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Seminar on Principles of Regulations Writing—For 

details on seminar in Washington, D.C., see 
announcement in the Reader Aids section at the end of 
this issue. 


82151 Live Cattle Imports Presidential proclamation 
implementing certain tariff concessions 

82361 Grant Programs—Housing and Community 

Development HUD/CPD solicits proposals for 
Small Multifamily Rental Property Rehabilitation 
Demonstration Program; apply by 3-6-81 

82272 Grant Programs—Housing and Community 
Development HUD/CPD proposes to amend rule 
relating to program benefits to low- and moderate- 
income persons; comments by 2-13-81 

82273 Grant Programs—Housing and Community 
Development HUD/FHC proposes to amend 
procedure for allocation of assistance funds; 
comments by 2-13-81 

82254 Medicaid HHS/HCFA revises rules for 

determining financial eligibility and level of 
payments for institutional care for aged, blind, and 
disabled, when one spouse is institutionalized; 
effective 12-15-80 
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82264, Motor Vehicle Safety DOT/NHTSA allows use of 
82265 thinner padding in some child restraints and 
specifies use of triaxial accelerometer in test 
dummy representing 3-year-old child; effective 
12-15-80 (2 documents) 

82354 Grant Programs—Environmental Protection EPA 

makes available draft document for guidance on 
preparation of municipal wastewater treatment 
facility plans receiving Step 1 grants in FY 1981; 
comments by 1-29-81 

82253 Environmental Protection EPA revokes portions 
of final effluent limitations guidelines for phosphate 
manufacturing and meat products point source 
categories; effective 4-28-76 and 11-24-75 

82248 Continental Shelf DOT/CG issues ballast 

requirements for tank vessels engaged in transfer of 
cargo oil from offshore oil exploitation or 
production facilities; effective 1-1-81 

82300 Petroleum DOE/ERA issues bimonthly notice of 
crude oil cost data 

82586 Gasoline DOE/ERA amends allocation program to 
foster equitable distribution; effective 1-14-81 (Part 
VI of this issue) 

82608 Budget OMB issues cumulative report on status of 
deferrals for FY 1981 (Part VIII of this issue) 

82161 Mortgages FHLBB publishes amendments to 
renegotiable rate regulation; effective 10-8-80 

82162 Savings and Loan Associations FHLBB adopts 
final rules regarding acquisition, exercise, and 
termination of trust powers; effective 1-1-81 

82430, Securities Treasury/Sec'y announces auction of 
82431 Series Z-1982 and H-1984 Notes 

Privacy Act Documents 

82359 HHS/PHS 

82365 HUD 

82434 Sunshine Act Meetings 

Separate Parts of This Issue 

82470, Part II, Treasury/ATF (2 documents) 

82472 

82474 Part III, Interior/FWS 

82480 Part IV, Interior/FWS 

82572 Part V, DOE 

82586 Part VI, DOE/ERA 

82594, Part VII, OMB/FPPO (2 documents) 

82602 

82608 Part VIII, OMB 
82616 Part IX, EPA 
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82436 Meetings; Sunshine Act 
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Administration; National Highway Traffic Safety 
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Treasury Department 

See also Alcohol, Tobacco and Firearms Bureau; 
Fiscal Service. 

NOTICES 

Notes, Treasury: 

82431 H-1984 series 

82430 Z-1982 series 

Urban Mass Transportation Administration 
notices 

82428 Rail transit operation; electromagnetic 
compatibility; inquiry 


MEETINGS ANNOUNCED IN THIS ISSUE 


ENERGY DEPARTMENT 

Federal Energy Regulatory Commission— 

82272 Fuel cost adjustment, Washington, D.C., 12-18, 
12-19, and 12-22 through 12-24-80 

ENVIRONMENTAL PROTECTION AGENCY 
82616 Heavy-duty engine and light-duty truck NO* 
emissions, Ann Arbor, Mich., 1-29 and 1-30-81 

HEALTH AND HUMAN SERVICES DEPARTMENT 

National Institutes of Health— 

82358 Aging National Advisory Council, Bethesda, Md., 
1-29 through 1-30-81 

82359 Arthritis. Metabolism, and Digestive Diseases 
National Advisory Council, Bethesda, Md.. 1-14 
through 1-16-81 

82358 National Cancer Institute, Resources, Centers, and 
Community Activities Division, Scientific 
Counselors Board, Chemoprevention Subcommittee. 
Bethesda, Md.. 1-28-81 

Office of the Secretary— 

82359 Consumer Affairs Council, Washington, D.C., 
12-18-80 

INTERIOR DEPARTMENT 

Fish and Wildlife Service— 

82474 Chihuahua Chub, Silver City, N. Mex., 1-6-81 
Land Management Bureau— 

82366 Rock Springs District Advisory Council, Rock 
Springs. Wyo., 1-8-81 

TRANSPORTATION DEPARTMENT 

Coast Guard— 

82409 Deepwater port off Freeport, Texas, Environmental 
Impact Statement, Clute, Tex., 1-16-81 
Federal Aviation Administration- 
82409 Air Traffic Procedures Advisory Committee. East 
Point, Ga., 1-12 through 1-16-81 

HEARING 

INTERIOR DEPARTMENT 

Surface Mining Reclamation and Enforcement 
Office— 

82276 Iowa regulatory program, 12-30-80 


CONSUMER SUBJECT LISTING 


The following items have been identified by the 
issuing agency as documents of particular 
consumer interest. This listing highlights the broad 
subject area of consumer interest followed by the 
specific subject matter of the document, issuing 
agency, and document category. 

ALCOHOLIC BEVERAGES 

82275 Labeling of imported wine; Alcohol, Tobacco and 
Firearms Bureau; Proposed Rules. 

82470, Wine labeling, vitcultural areas; Alcohol, 

82472 Tobacco and Firearms Bureau; Proposed Rules. 

HEALTH AND HUMAN SERVICES 

82359 Consumer Affairs Council meeting; Health and 
Human Services Department; Notices. 
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Federal Register 

Vol. 45, No. 242 

Monday. December 15. 1980 

Presidential Documents 

Title 3— 

Proclamation 4808 of December 11, 1980 

The President 

Proclamation To Implement Certain Tariff Concessions on Live 
Cattle Imports 

• 

By the President of the United States 

A Proclamation 

1. On September 17,1979, under the authority of section 101(a)(1) of the Trade 
Act of 1974 (the Trade Act) (19 U.S.C. 2111(a)(1)), the United States entered 
into a trade agreement with Canada containing concessions by the United 
States on five tariff items regarding imports of live cattle. Section G of Annex 
III of Proclamation No. 4707 of December 11. 1979, provided for the staged 
reduction in the rates of duty for four of the tariff items on cattle. Those staged 
reductions were subsequently implemented by a notice published in the 
Federal Register 45 FR 20603 (1980)). Implementation of the concession on a 
fifth tariff item was made contingent upon the conclusion of certain trade 
negotiations with the United Mexican States. Those negotiations were con¬ 
cluded on March 18,1980. 

NOW, THEREFORE, I, JIMMY CARTER, President of the United States of 
America, acting under the authority vested in me by the Constitution and the 
statutes of the United States, including but not limited to Title I and section 
604 of the Trade Act (19 U.S.C. 2483), do proclaim that: 

(1) Section G of Annex III of Proclamation No. 4707 of December 11, 1979, is 
amended, as provided in the Annex to this proclamation, to notify and publish 
the effective dates, as required by Proclamation No. 4707, and to add an 
additional tariff item. 

(2) The aforesaid amendment shall be effective with respect to articles 
entered, or withdrawn from warehouse for consumption, on or after January 1, 
1980, and as to which the liquidation of entries or withdrawals has not become 
final and conclusive under section 514 of the Tariff Act of 1930 (19 U.S.C. 
1514). If applicable, reliquidution under 19 U.S.C. 1520 is authorized. 

IN WITNESS WHEREOF, I have hereunto set my hand this eleventh day of 
December, in the year of our Lord nineteen hundred and eighty and of the 
Independence of the United States of America the two hundred and fifth. 
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ANNEX 

Section G of Annex III of Proclamation No. 4707 of December 11, 1979, is hereby amended by 
substituting the following in lieu thereof: 

M Section G. Staged rate modifications effective as to articles entered, or withdrawn 
from warehouse for consumption, on or after January 1. 1980. 


Item in 
TSUS as 
modified 
by 

Annex II 

Rate from 
which staged 

Rates of duty \ effective with respect to articles entered 
on and after— 

January 1. 

1980 

January 1, 

1981 

January 1, 

1982 

Schedule 1, 

100.40 

Part 1 

1.54 per lb. 

1.3</lb. 

1.11/lb. 

It/lb. 

100.43 

2.54 per lb. 

2t/lb. 

1.5t/lb. 

It/lb. 

100.45 

2.54 per lb. 

2t/lb. 

1.5c/lb. 

lt/lb. 

100.53 

1.54 per lb. 

1.3t/lb. 

1.1«/lb. 

Hi lb. 

100.55 

2.54 per lb. 

2t/lb. 

1.5t/lb. 

lt/lb. 


‘The symbol indicates per stated unit of quantity. 
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DEPARTMENT OF AGRICULTURE 
Office of the Secretary 
7 CFR Part 2 

Delegation of Authority Regarding 
Certain Functions Under the Trade 
Agreements Act of 1979 

agency: Office of the Secretary, USDA. 
action: Final rule. 

summary: Thi9 rule delegates to the 
Under Secretary for International 
Affairs and Commodity Programs and 
the Administrator, Foreign Agricultural 
Service the responsibility to operate 
within the Department of Agriculture a 
technical office pursuant to the authority 
of section 412(a)(2) of the Trade 
Agreements Act of 1979 (Pub. L. 96-39) 
(hereinafter referred to as the “Act”). 
Section 1-103 of Executive Order 12188, 
January 2,1980, delegated to the 
Secretary of Agriculture the authority to 
prescribe the functions of the technical 
office established within the Department 
of Agriculture. 

EFFECTIVE DATE: This rule shall become 
effective on December 15,1980. 

FOR FURTHER INFORMATION CONTACT: 

Thomas B. O’Connell. Trade Relations 
Division, Foreign Agricultural Service, 
U.S. Department of Agriculture, 
Washington, D.C. 20250, telephone (202) 
447-6106. 

SUPPLEMENTARY INFORMATION: This rule 
relates to internal agency management. 
Therefore, pursuant to 5 U.S.C. 553, it is 
found upon good cause that notice and 
other public procedures with respect 
thereto are impractical and contrary to 
the public interest, and good cause is 
found for making this rule effective less 
than 30 days after publication in the 
Federal Register. Further, this final 
action has been reviewed under USDA 
procedures established in Secretary’s 


Memorandum 1955 to implement 
Executive Order 12044, and has been 
determined to be exempt from those 
requirements. John F. Hudson, Director, 
International Trade Policy, Trade 
Relations Division, made this 
determination because this rule involves 
internal agency management. 

The Act provides the statutory 
framework for the implementation of 
U.S. obligations assumed in the Tokyo 
Round of the Multilateral Trade 
Negotiations. One of the agreements 
concluded in those negotiations was the 
Agreement on Technical Barriers to 
Trade (hereinafter referred to as the 
"Agreement”). Title IV of the Act 
implements U.S. obligations under the 
Agreement. The Agreement recognizes 
that no country should be prevented 
from promulgating technical regulations, 
such as product standards and 
regulations to protect human, plant or 
animal health, the environment or the 
consumer, but stipulates that such 
measures should not create unnecessary 
barriers to international trade. 
Governments further undertake to notify 
each other of proposals for new 
regulations and to receive comments on 
those proposals. 

Section 1-103 of Executive Order 
12188 delegated to the Secretary of 
Agriculture (hereafter referred to as the 
“Secretary”) the authority to prescribe 
the functions of the Technical Office 
established pursuant to section 412(a)(2) 
of the Act Pursuant to that authority, 
the functions of the Technical Office 
shall be to: 

A. Receive from the National Bureau 
of Standards titles of notices of 
proposed foreign signatory government 
and private standards-related activities 
and to distribute them, as appropriate, 
to the technical agency concerned; 

B. Receive from the National Bureau 
of Standards a copy of each foreign 
signatory notification to the Secretariat 
of the General Agreement on Tariffs and 
Trade (GATT) of proposed central 
government mandatory standards and 
distribute them, as appropriate, to the 
technical agency concerned; 

C. Publish a notice in the Federal 
Register that (i) titles from foreign public 
notices of proposed standards related 
activities, and (ii) copies of foreign 
notifications to the GATT Secretariat of 
proposed standards related activities 
will be disseminated, upon request, by 
the Technical Office to state agencies 


and interested persons, as well as 
through contacts with appropriate trade 
associations, state advisors, and the 
private sector; 

D. Furnish the titles and notifications 
to all interested parties and appropriate 
federal agencies; 

E. Receive comments from private 
persons and state and federal agencies 
on proposed foreign signatory 
government mandatory standards or 
certification systems; and 

(1) When comments from federal 
agencies, state agencies and private 
persons are not in conflict, transmit the 
comments directly to the foreign 
government concerned; or 

(2) When comments from federal 
agencies are in conflict, attempt to 
obtain a unified U.S. government 
position; and 

(3) When comments of state agencies 
and private persons are in conflict, 
attempt to obtain a unified U.S. position; 

F. Facilitate the transmission of 
comments by private persons, state 
agencies and federal agencies on 
proposed foreign voluntary standards 
directly to the appropriate foreign body, 

G. Arrange for bilateral discussions, 
as necessary, to discuss comments sent 
to foreign countries; 

H. Facilitate access for U.S. suppliers 
to national certification systems of 
foreign signatories and to regional 
certification systems in which foreign 
signatories are members; 

I. In cooperation with the technical 
agencies, prepare and disseminate to 
state agencies, trade associations, and 
private standards and certification 
organizations voluntary guidelines on 
procedures relating to the development 
and application of standards-related 
activities; 

J. Disseminate to state agencies, 
federal agencies, and private persons, 
information on the benefits and 
opportunities of the Agreement for the 
United States, including but not limited 
to: 

(1) New possibilities for the U.S. 
Government to pursue complaints about 
foreign standards related activities; 

(2) Improved access for U.S. products 
to certification systems of foreign 
signatories or of which foreign 
signatories are members; and 

(3) New opportunities for private 
persons, state agencies and federal 
agencies to comment on proposed 
foreign standards-related activities; 
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K. Establish and operate a procedure 
for responding to domestic requests for 
administrative assistance necessary to 
comply with implementation of Title IV 
of the Act; 

L. Facilitate initiation and 
development of appropriate discussions 
and negotiations between the United 
States and other signatories to the 
Agreement concerning the reciprocal 
acceptance of test results and 
certificates or marks or conformity; 

M. Inform, consult, and coordinate 
with the United States Trade 
Representative with respect to matters 
that arise as a result of implementation 
of the Agreement and Title IV of the Act 
that affect the trade policy of the United 
States; 

N. Carry out other responsibilities, as 
appropriate, in accordance with the 
objectives of Title IV of the Act; 

O. Promulgate such rules and 
regulations as are necessary to carry out 
the above listed functions. 

Accordingly, Part 2, Subtitle A, Title 7 
of the Code of Federal Regulations is 
amended as follows: 

Subpart C—Delegations of Authority 
to the Deputy Secretary, the Under 
Secretary for International Affairs and 
Commodity Programs. Assistant 
Secretaries, and the Director of 
Economics, Policy Analysis and Budget. 

1. Section 2.21 is amended by adding a 
new paragraph (d)(29) to read as 
follows: 

§2.21 Delegations of authority to the 
Under Secretary for International Affairs 
and Commodity Programs. 
***** 

(d) Related to foreign agriculture. * * * 
(29) Operate a technical office 
established under section 412(a)(2) of 
the Trade Agreements Act of 1979 (19 
U.S.C. 2542(a)(2)). 

***** 

Subpart H—Delegations of Authority 
by the Under Secretary for International 
Affairs and Commodity Programs. 

2. Section 2.68 is amended by adding a 
new paragraph (a)(32) to read as 
follows: 

§ 2.68 Administrator, Foreign Agricultural 
Service. 

(a) Delegations * * * 

(32) Operate a technical office 
established under section 412(a)(2) of 
the Trade Agreements Act of 1979 (19 
U.S.C. 2542(a)(2)). 

(Sec. 412 of the Trade Agreements Act of 
1979. Pub. L. 96-39.19 U.S.C. 2542; Executive 
Order 12188; Reorganization Plan No. 2 of 
1953L 

For Subpart C: 


Dated: December 9.1980. 

Bob Bergland, 

Secretary of Agriculture. 

For Subpart H: 

Dated: December 9.1980. 

Dale E. Hathaway, 

Undersecretary for international Affairs and 
Commodity Programs. 

fFR Doc 80-38711 Filod 12-12-80.8:45 am| 

BILLING CODE 3410-01-M 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization 
Service 

& 

8 CFR Part 238 

Contracts With Transportation Lines; 
Irregularly Operated Charter Flights 

agency: Immigration and Naturalization 
Service. Justice. 
action: Final rule. 

summary: This final rule delegates 
authority to regional commissioners to 
enter into preinspection agreements 
with irregular charter flight operators so 
that their passengers and crews may be 
inspected at locations outside the 
United States. Preinspection of 
passengers and crews at locations 
outside the United States is a 
convenience to the air carriers and their 
passengers because it avoids long 
delays in processing when they arrive in 
the United States. 

EFFECTIVE DATE: January 12,1981. 

FOR FURTHER INFORMATION CONTACT: 
For general information: Stanley J. 
Kieszkiel, Acting Instructions Officer, 
Immigration and Naturalization 
Service. 425 I Street NW„ 

Washington, D.C. 20536, Telephone: 
(202) 633-3048 

For specific information: Ellis B. Linder, 
Immigration Inspector, Immigration 
and Naturalization Service, 4251 
Street NW., Washington. D.C. 20536, 
Telephone: (202) 633-2694. 
SUPPLEMENTARY INFORMATION: This 
final rule delegates authority to regional 
commissioners to enter into 
preinspection agreements with irregular 
charter flight operators so that their 
passengers and crews may be inspected 
at locations outside the United States. 
Preinspection of passengers and crews 
at locations outside the United States is 
a convenience to the air carriers and 
their passengers because it avoids long 
delays in processing when they arrive in 
the United States. Regional 
commissioners are now authorized to 
enter into such preinspection 
agreements for the Service provided 


they have responsibility for such foreign 
locations. The provisions of 5 U.S.C. 535 
as to notice of proposed rule making is 
not necessary because the change 
merely affects Service procedure 
without imposing any additional 
burdens on the public. 

Accordingly, Chapter I of Title 8 of the 
Code of Federal Regulations is amended 
as follows: 

PART 238—CONTRACTS WITH 
TRANSPORTATION LINES 

Section 238.1 is revised to read as 
follows: 

§ 238.1 Contracts. 

The contracts with transportation 
lines referred to in section 238(a) of the 
Act shall be made by the regional 
commissioner in behalf of the 
government and shall be on Form 1-421. 
The contracts with transportation lines 
referred to in section 238(b) of the Act 
shall be made by the regional 
commissioner in behalf of the 
government and shall be on Form 1-420. 
The contracts with transportation lines 
referred to in section 238(d) of the Act 
shall be made by the Commissioner in 
behalf of the government and shall be 
on Form 1-426. The contracts with 
transportation lines desiring their 
passengers and crews preinspected at 
places outside the United States shall be 
made by the Commissioner in behalf of 
the government and shall be on Form I- 
425; except that contracts for irregularly 
operated charter flights may be made by 
the regional commissioner having 
jurisdiction over the location where the 
inspection will take place. 
***** 

(Secs. 103 and 202; 8 U.S.C. 1103 and 1228) 
Dated: December 8,1980. 

David Crosiand. 

Acting Commissioner of immigration and 
Naturalization. 

[FR Doc. 00-38081 Filed 12-12-BO: 8:45 nm) 

BILLING COOE 4410-10-** 


FEDERAL HOME LOAN BANK BOARD 

12 CFR Parts 541, 544, 545, 561, 563, 
563c, 569a, 577 and 578 

(80-7291 

Mutual Capital Certificates 

Dated: November 21,1980. 

AGENCY: Federal Home Loan Bank 
Board. 

action: Final regulations. 

summary: As part of its implementation 
of the Depository Institutions 
Deregulation and Monetary Control Act 
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of 1980, the Federal Home Loan Bank 
Board (“Board") has adopted regulations 
that govern the issuance of mutual 
capital certificates (“MCCs") by Federal 
mutual associations and Federal mutual 
savings banks. The regulations also 
provide that MCCs issued pursuant 
thereto shall constitute a part of the 
statutory reserve and net worth account 
of issuing Federal mutual associations, 
Federal mutual savings banks, and state 
chartered mutual institutions the 
accounts of which are insured by the 
Federal Savings and Loan Insurance 
Corporation (the “Corporation"). In 
summary, the regulations set forth: (1) 
procedures for membership approval of 
authorization for board of director 
issuance of MCCs; (2) membership 
proxy solicitation rules and purchaser 
disclosure requirements; (3) 
preapproved charter amendments for 
Federal mutual associations and Federal 
mutual savings banks; (4) permissible 
and mandatory legal attributes of MCCs 
issued pursuant to the Board’s 
regulations; and (5) procedures for 
application to the Board for approval of 
the issuance of MCCs. 

EFFECTIVE DATE: December 29,1980. 

FOR FURTHER INFORMATION CONTACT: 
Harry M. Zimmerman, Jr., Associate 
General Counsel, (202) 377-6459, or John 
P. Soukenik, Attorney. (202) 377-6427, 
Office of General Counsel, Federal 
Home Loan Bank Board, 1700 G Street, 
N.W., Washington, D.C. 20552. 
supplementary information: Section 
407(a) of the Depository Institutions 
Deregulation and Monetary Control Act 
of 1980 (Pub. L No. 96-221, 94 Stat. 132) 
authorized the issuance of MCCs by 
Federal mutual associations and Federal 
mutual savings banks by amending 
Section 5(b) of the Home Owners’ Loan 
Act of 1933 (“HOLA”), 12 U.S.C. 1464(b). 
Also, by amending Section 404(b) of the 
National Housing Act of 1934 (“NHA"), 
12 U.S.C. 1726(b), Congress provided 
that in accordance with the regulations 
of the Corporation, MCCs shall form 
part of the statutory reserve of issuing 
state-chartered insured mutual 
institutions. On August 15,1980, the 
Board, by Resolution 80-490 (45 FR 
55750, published August 21,1980) 
proposed regulations that provided for 
implementation of the statutory 
authority. The public comment period 
ended on October 20,1980, with receipt 
of 29 comment letters from Federal 
mutual associations, state-chartered 
insured mutual institutions, mutual 
savings banks, Federal Home Loan 
Banks, trade groups, investment banking 
firms, and law firms. The proposed 
regulations received the support of most 
of the commenters, although many 


recommended certain modifications. 
Having reviewed the comments and 
other pertinent information, the Board 
has determined to adopt the regulations 
substantially as proposed with 
modifications as described below. 

SUMMARY OF COMMENTS AND 
MODIFICATIONS 

I. Proxy Solicitation Requirements 

Comments 

The Board received 12 comments on 
the proposed requirement for a special 
solicitation of proxies in connection 
with the membership vote on charter 
amendments authorizing the issuance of 
MCCs. Nine of the commenters opposed 
the requirement, primarily because of 
the expense an issuing mutual 
institution would incur in complying 
with it. 

Board Response 

The Board finds that the issuance of 
MCCs would substantially alter the 
rights of mutual institution members. As 
a result, the Board has determined that 
mutual institution members are entitled 
to the protections of disclosure, and that 
general proxies may not be used in 
connection with the membership vote on 
charter amendments authorizing the 
issuance of MCCs. Therefore, the Board 
has provided in the regulations for a 
special proxy solicitation. 

In setting forth the proxy solicitation 
requirements in the regulations, the 
Board has sought to balance the 
necessity of requiring disclosure to the 
members with reasonable limitations on 
the extent and frequency (and resultant 
expense) of that disclosure. No prior 
filing or Office of General Counsel 
approval of the proxy solicitation 
materials is required (§ 563.7—4(d)(3)). 
The information to be furnished in the 
proxy solicitation materials is far less 
extensive than that required in 
connection with a proposed conversion 
to stock form (5 563.7—4(d)(2)). Only one 
vote pursuant to a single proxy 
solicitation will be required for an 
unlimited number of issuances of MCCs 
in future years by Federal mutual 
associations (§ 544.2—l(b)(ll)). Federal 
mutual savings banks (§ 577.1—l(b)(12)). 
and state chartered insured mutual 
institutions whose state laws conform 
with the Board’s regulations. 

II. Voting Rights of MCC Holders 

Comments 

Several commenters questioned 
whether MCCs issued pursuant to 
8 563.7-4 were required to include voting 
rights or whether the granting of voting 
rights was optional. Other commenters 


suggested that the Board clarify the 
procedures for electing MCC holders* 
representatives to the issuing 
institution’s board of directors. 

Investment banking firms suggested 
that the Board allow an issuing 
institution to provide for voting rights in 
instances in addition to those set forth 
in proposed 5 563.7-4(m)(2)(vii), now 
§ 563.7-4(1 )(2)(vii). 

Board Response 

The Board notes that the provisions 
for MCC holder voting rights in 
proposed § 563.7-4(m)(2)(vii) were 
intended to be optional to the issuing 
institution rather than mandatory, and 
appropriate language to that effect has 
been included in § 563.7—4(l)(2)(vi»). 

Also in § 563.7-4(1)(2)(vii), the Board 
has left the number of directors to be 
elected by MCC holders in certain 
defined circumstances to the discretion 
of the issuing institution, up to a 
maximum of one-third of the directors, if 
such voting rights are granted to MCC 
holders. 

Finally, the Board has added in 
5 563.7—4(l)(2)(vii) (e) and (/) additional 
circumstances under which voting rights 
may be granted in connection with 
certain proposed amendments to an 
issuing mutual institution’s charter. 

III. Statutory Reserve 

Comments 

Proposed § 563.7—4(b)(4) provided that 
the aggregate amount of all MCCs 
outstanding and proposed to be issued 
pursuant to § 563.7-4 could not exceed 
20 percent of the applicant mutual 
institution’s § 563.13(a) statutory reserve 
requirement. Twelve commenters 
suggested that the 20-percent limitation 
be either expanded or eliminated. 

Board Response 

The Board imposed the 20-percent 
eligibility requirement in its proposed 
regulations primarily because under 
proposed § 563.7-4(m)(2)(v), now 
§ 563.7—4(l)(2)(v), issuing mutual 
institutions could provide for the 
redemption of MCCs. In such a case, 
MCCs would not constitute a form of 
nonwithdrawable capital stock, 
especially in the instance of a 
redemption of a class of MCCs with an 
average redemption date of ten years or 
more. The statutory reserve may be used 
only to absorb losses, and by proposing 
to limit the aggregate amount of MCCs 
that could be issued by a mutual 
institution, the Board recognized that 
redeemable MCCs would not be 
available for loss absorption, if, in fact, 
they were redeemed. 
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The final regulations retain in 
§§ 561.13 and 563.13 the 20-percent of 
net worth and statutory reserve 
limitation on the aggregate amount of 
MCCs that may be issued pursuant to 
the Board’s regulations if there is a 
redemption provision allowing 
redemption pursuant to a ten-year or 
more average redemption date under 
§ 563.7-4(l)(2)(v)(o). 

However, §§ 561.13 and 563.13 have 
been amended to provide that the full 
aggregate amount of MCCs issued by a 
mutual institution which are not 
redeemable, or which permit redemption 
only in the very limited instances set 
forth in § 563.7-4(l)(2)(v) (h) and (c). 
shall be included in the issuing 
institution's net worth and reserve 
account. 

This revision was made because of 
the Board’s recognition that MCCs that 
are not redeemable do constitute a form 
of nonwithdrawable capital stock, and 
that MCCs that are redeemable only in 
the two instances noted above and set 
forth in § 563.7-4(1 )(2)(v) (h) and (c) 
have substantial attributes of 
nonwithdrawable capital stock. 

IV. Redemption 

Comments 

Six commenters questioned the 
manner in which the ten-year average 
redemption date required for redemption 
of MCCs other than by way of approved 
merger, consolidation or reorganization, 
or by way of approved refunding 
(§ 563.7-4(l)(2)(v) (6) and (c)), would be 
applied by the Board. One commenter 
questioned whether the ten-year 
average redemption date provision 
would restrict certain optional 
redemption provisions from being 
implemented by the issuing institution. 
Another commenter expressed concern 
that under the provision a complete 
issue of MCCs could be redeemed in the 
tenth year after issuance. 

Board Response 

Under § 563.7-4(1 )(2)(v)(o), as 
adopted, a mutual institution that plans 
to redeem MCCs with a ten-year or 
more dollar weighted average term may 
do so only pursuant to a redemption 
schedule. The Board will require the 
redemption schedule to be filed with the 
application for approval to issue MCCs. 
and Board resolutions approving 
issuances of such redeemable MCCs 
will be conditioned upon the issuing 
institutions’ adherence to their 
redemption schedules. 

The dollar weighted average term of 
an issue of MCCs will be determined by 
calculations based on the redemption 
schedule filed with the application. 


Certain MCCs would be selected for 
redemption at pre-determined periods 
pursuant to that schedule. The issuing 
mutual institution, also pursuant to its 
schedule, may reserve the option to 
redeem MCCs other than those 
scheduled for redemption. Under the 
regulations, the ten-year or more dollar 
weighted average term requirement will 
be applied to both scheduled and 
optional redemptions. 

The “dollar weighted average term” of 
an issue of MCCs shall be the sum of the 
products calculated in accordance with 
formula in the next sentence. Each 
product shall be calculated by 
multiplying the term of the MCC by a 
fraction, the numerator of which shall be 
the total dollar amount of each MCC in 
an issue with the same term and the 
denominator of which shall be the total 
dollar amount of MCCs in the entire 
issue. For example, an issue with 
scheduled redemptions of 15 percent of 
the issue in year eight, and 40 percent of 
the issue in year nine, and 45 percent in 
year fifteen would have a dollar 
weighted average term of 11.55 years. 
((15/100X8 years) -f (40/100 X9 
years)+ (45/100X15 years)=ll and 55/ 
100 years), if the MCC redemption 
schedule provides for optional 
redemptions by the mutual institution 
and that option were exercised, the 
dollar weighted average term would be 
required to be recalculated, after taking 
the optional redemptions into account. 
The recalculated dollar weighted 
average will be required to be ten years 
or more. Exercise of an optional 
redemption provision could require the 
redemption schedule for the remaining 
MCCs in the issue to be lengthened in 
order for the overall ten-year or more 
dollar weighted average term 
requirement to be met. The redemption 
schedule filed with the application must, 
if it contains optional redemption 
provisions, specify how such 
adjustments will be calculated. 

In response to the concern expressed 
that the regulation would permit the 
redemption of a complete issue once a 
ten-year period after issuance had 
passed, the Board notes that under 
§ 563.7-4(l)(2)(v) redemption is 
prohibited if it would cause the issuing 
mutual institution to fail to meet its net 
worth or statutory reserve requirements. 

V. Eligibility Requirements 

Comments: 

Three commenters opposed the 
eligibility requirements of proposed 
§ 563.7-4(b)(2). 


Board Response: 

The Board has determined that the 
proposed requirements in regard to 
maximum scheduled-item levels and the 
offsetting of appraised losses need not 
be included as regulatory prerequisites 
to a mutual institution's eligibility to 
issue MCCs. Paragraph 563.7—4(i) 
provides that "(N]o application for 
approval of the issuance of mutual 
capital certificates * * * shall be 
approved if. in the opinion of the 
Corporation, the policies, condition, or 
operation of the applicant is a basis for 
supervisory objection to the 
application.” This general supervisory 
authority gives the Corporation 
sufficient latitude to review all relevant 
aspects of a mutual institution’s 
operations prior to approval of its 
application to issue MCCs. 

VI. Minimum Denomination 

Comments: 

Ten comments were received 
concerning the requirement of § 563.7- 
4(e)(1) that mutual capital certificates 
have a minimum denomination of 
$100,000. Eight commenters suggested 
that the minimum denomination be 
either lowered or eliminated. 

Board Response: 

The Board's MCC minimum- 
denomination rule is patterned after the 
Board's regulations applicable to the 
sale of debt securities. The commenters 
may have failed to note that the 
exceptions to the minimum 
denomination rule set forth in 5 563.7- 
4(e)(2) allow a mutual institution to 
issue MCCs in any denomination so long 
as it meets certain conditions 
concerning the place of sale, potential 
buyers, and disclosure. In fact, with the 
exception of over-the-counter sales at 
the offices of the mutual institution and 
its affiliates, the minimum-denomination 
provision provides for public and non¬ 
public sale of MCCs of any 
denomination. 

VII. Tax Ramifications 

Comments: 

Four commenters voiced concern that 
the redemption of MCCs may be subject 
to Internal Revenue Code Section 593(e), 
which provides that “any distribution or 
redemption of stock by a savings and 
loan institution shall be treated as made 
first out of the untaxed portion of its 
loan loss reserve”, and shall “be 
included in gross income of the 
taxpayer.” The application of this rule 
could significantly inhibit the 
redemption of MCCs. 
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Board Response: 

The Board recognizes that I.R.C. 

Section 593(e) possibly could be 
interpreted to apply to the redemption of 
MCCs. However, this is a matter to be 
determined by the Internal Revenue 
Service, which has yet to rule on this 
question. 

VIII. Status of MCCs in Stock 
Conversion 

Comments: 

Three commenters suggested that the 
Board provide in its regulations that 
MCCs may be convertible to the stock of 
a mutual institution converting to the 
stock form. 

Board Response: 

Section 563.7-4(l)(2)(ix) provides that 
MCCs may “not be convertible into any 
* * • security". This provision 
precludes the conversion of MCCs to 
stock or the exchange of MCCs for stock 
in a mutual-to-stock conversion. As 
stock institutions are not permitted to 
issue MCCs, on conversion to the stock 
form a mutual institution would be 
required to redeem its outstanding 
MCCs. A redemption of MCCs by the 
use of funds raised through the sale of 
the capital stock of a converting mutual 
institution is permissible pursuant to 
5 563.7-4(l)(2)(v). 

IX, Procedures for Issuance 

By deleting proposed § 563.7-4(i), and 
by delegating in §§ 544.1(d) and 577.1(d) 
to the Principal Supervisory Agent 
authority to approve applications for 
approval of the charter amendments for 
Federal mutual associations and Federal 
mutual savings banks authorizing the 
issuance of MCCs, the Board has 
clarified in the final regulations the 
distinction between (1) an application 
for Board approval of the charter 
amendments set forth in § § 544.1 and 
577.1 providing for authority to issue 
MCCs, which must be adopted by vote 
of the members of the Federal mutual 
association or the Federal mutual 
savings bank, and (2) an application for 
Board approval of charter amendments 
constituting supplementary charter 
sections adopted by a Federal mutual 
association’s board of directors or a 
Federal mutual savings bank’s board of 
trustees and providing for the issuance 
of a particular class of MCCs. 

Accordingly, the Board hereby 
amends Parts 541, 544, and 545, 
Subchapter C; Parts 561, 563, 563c, and 
569a, Subchapter D; and Parts 577 and 
578, Subchapter E; Chapter V of Title 12, 
Code of Federal Regulations, as set forth 
below. 


SUBCHAPTER C-FEDERAL SAVINGS AND 
LOAN SYSTEM 

PART 541—DEFINITIONS 

1. Revise § 541.15 to read as follows: 

§541.15 Net worth. 

The sum of general reserves, surplus, 
capital stock (including mutual capital 
certificates issued pursuant to § 563.7-4 
of this Chapter and eligible for inclusion 
in net worth under § 561.13 of this 
Chapter), and any other account 
designated as part of net worth under 
this Subchapter. 

PART 544—CHARTER AND BYLAWS 

2. Amend paragraph (a) of § 544.1 to 
read as follows: 

§ 544.1 Issuance of charter. 

(a) Charter N. Except as provided in 
paragraph (b) of this section, when the 
Board approves a petition for a charter 
for a Federal association under Section 
5(a) or Section 5(i) of the Act, it shall 
issue a charter in the following form, or 
a form including the additional 
provisions set forth in § 544.2-1 if such 
provisions are specifically requested, 
known as Charter N. 
***** 

3. Add new § 544.2-1 to read as 
follows: 

§ 544.2-1 Mutual capital certificate charter 
amendment 

(a) Approval of mutual capital 
certificate charter amendment. No 
Federal mutual association shall be 
authorized to issue mutual capital 
certificates unless it adopts a charter 
amendment in the form set forth in 
paragraph (b) of this section. Approval 
of the amendment shall be by a majority 
of the outstanding eligible votes, cast in 
person or by proxy, at a legal meeting of 
the members called for the purpose of 
voting on the amendment. Proxies shall 
be specifically solicited for that purpose. 
Except as provided herein, the 
provisions of this section shall 
constitute the approval of the Board of 
the proposal by the board of directors of 
any Federal mutual association of the 
charter amendment set forth in 
paragraph (b) of this section. 

(b) A mutual association adopting a 
charter amendment authorizing the 
issuance of mutual capital certificates 
shall delete charter Section 11 and add 
new charter Sections 11 and 12, to read 
as follows: 

11. Mutual capital certificates. The 
association may issue mutual capital 
certificates pursuant to the rules and 
regulations of the Board. Subject to such rules 
and regulations, the board of directors of the 
association is authorized without the prior 


approval of the members of the association 
and by resolution or resolutions from time to 
time adopted and approved by the Board, to 
provide in supplementary sections hereto for 
the issuance of mutual capital certificates 
and to fix and state the voting powers, 
designations, preferences and relative, 
participating, optional or other special rights 
of the certificates and the qualifications, 
limitations and restrictions thereon. 

Members of the association shall not be 
entitled to preemptive rights with respect to 
the issuance of mutual capital certificates, 
nor shall holders of such certificates be 
entitled to preemptive rights with respect to 
any additional issues of mutual capital 
certificates. 

12. Amendment of charter. No amendment, 
addition, alteration, change, or repeal of this 
charter shall be made, except as may be 
otherwise authorized by the Board, unless 
such proposal is made by the board of 
directors of the association, submitted to and 
approved by the Board, and thereafter 
submitted to and approved by the members 
at a legal meeting. Any amendment, addition, 
alteration, change, or repeal so acted upon 
and approved shall be effective, if filed with 
and approved by the Board, as of the date of 
the final approval of, or as fixed by, the 
members, or the board of directors in the 
case of supplementary sections to Section 11 
of this charter, provided, however, that 
holders of mutual capital certificates may be 
granted in supplementary sections to Section 
11 of this charter the right to vote on 
amendments, additions, alterations, changes, 
or repeals to this charter, in any of the 
instances set forth in 12 CFR 563.7-4(1 )(2)(vii) 
(6) through (/). 

(c) An application for final Board 
approval of the charter amendment set 
forth in paragraph (b) of this section 
shall include, in addition to other 
documents or information that may be 
required by the Board, a certified copy 
of each resolution adopted at the 
meeting of the members relating to the 
adoption of the proposed charter 
amendment, together with a certification 
by the secretary of the association that 
the resolutions were adopted in 
accordance with the provisions of this 
section. 

(d) The Principal Supervisory Agent 
may approve applications for final 
approval of the charter amendment set 
forth in paragraph (b) in this section, 
provided that all approvals shall be 
made in accordance with the provisions 
of this section and the guidelines 
established by the Board. The Principal 
Supervisory Agent shall promptly 
transmit a copy of any approvals, with 
conforming amendments, to the 
Secretary to the Board. Ail 
recommendations for disapproval shall 
be transmitted by the Principal 
Supervisory Agent to the Board for 
action. 
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PART 545—OPERATIONS 

4. Add new § 545.5-1 to read as 
follows: 

§ 545.5-1 Issuance of mutual capital 
certificates. 

A federal mutual association may 
.issue mutual capital certificates as its 
charter permits and in accordance with 
8 563.7-4 of this Chapter, or as the Board 
may otherwise authorize in writing. 

SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

PART 561—DEFINITIONS 

5. Amend the final sentence of § 561.3 
to read as follows: 

§ 561.3 Insured account 

• # * Mutual capital certificates, 
subordinated debt securities and 
mortgage-backed bonds issued by an 
insured institution are deemed not to be 
“accounts**, and such securities are not 
insurable. 

6. Amend the first sentence of § 561.13 
to read as follows: 

§561.13 Net worth. 

The term “net worth" means the sum 
of all reserve accounts (except specific 
or valuation reserves), retained 
earnings, permanent stock, mutual 
capital certificates (issued pursuant to 
§ 563.7-4 of this Subchapter) and any 
other nonwithdrawable accounts of an 
insured institution, except that (1) 
capital stock may be included as net 
worth if it would otherwise qualify as 
permanent stock but for either a 
provision permitting redemption in the 
event of a merger, consolidation or 
reorganization approved by the 
Corporation where the issuing 
institution is not the survivor, or a 
provision permitting redemption where 
the funds for redemption are raised by 
the issuance of permanent stock, and (2) 
the aggregate amount of all outstanding 
and proposed mutual capital certificates 
which include a redemption provision 
permitted under § 563.7-4(l)(2)(v)(o) 
shall not exceed 20 percent of the 
issuing institution’s net worth. * * * 

PART 563—OPERATIONS 

7. Add new § 563.7-4 to read as 
follows: 

§ 563.7-4 Mutual capital certificates. 

(a) General. No insured mutual 
institution shall issue mutual capital 
certificates pursuant to this section or 
amend the terms of such certificates 
unless it has obtained written approval 
of the Corporation. No approval shall be 
granted unless the proposed issuance of 
the mutual capital certificates and the 


form and manner of filing of the 
application are in accordance with the 
provisions of this section. 

(b) Eligibility requirements. The 
Corporation will consider and process 
an application for approval of the 
issuance of mutual capital certificates 
pursuant to this section only if the 
issuance is authorized by applicable law 
and regulation and is not inconsistent 
with any provision of the applicant’s 
charter, constitution, or bylaws. 

(c) Application form; supporting 
information. An application for approval 
of the issuance of mutual capital 
certificates pursuant to this section shall 
be in the form prescribed by the 
Corporation. Such application and 
instructions may be obtained from the 
Supervisory Agent. Information and 
exhibits shall be furnished in support of 
the application in accordance with such 
instructions, setting forth all of the terms 
and provisions relating to the proposed 
issue and showing that all of the 
requirements of this section have been 
or will be met. 

(d) Membership approval. No 
application for approval of the issuance 
of mutual capita] certificates pursuant to 
this section may be filed unless the 
amendment to the institution’s charter, 
constitution or bylaws or other actions 
conferring such authority shall have 
been approved, at a legal meeting called 
for that purpose, by a majority, or by 
such higher percentage as may be 
required by applicable law, of the 
outstanding eligible voters of the 
institution who may be present in 
person or by proxy. Only proxies 
solicited in accordance with this section 
are valid for the purpose of voting on the 
approval of such matters. 

(1) Eligibility and notice. The notice 
and eligibility requirements of the vote 
by the membership of the institution 
shall be determined by the requirements 
set forth in paragraphs (b) and (c) of 

§ 563b.0 of this Subchapter, except that, 
for purposes of this section, any 
reference to “plan of conversion" in 
those paragraphs shall be deemed to be 
a reference to “authority to issue mutual 
capital certificates" and any reference 
to an eligible or supplemental account 
holder shall be disregarded. 

(2) Proxies and ancilliaryprovisions. 
Matters relating to the form and 
solicitation of proxies, and the content 
and distribution of the proxy statement 
required under this section, shall be 
governed by: (i) §§ 563b.5(a)(l) and (2), 
565b.5(c) (except that no prior 
Corporation authorization is required), 
563b.5(d), 563b.5(g)(l), and 563b.5(h) of 
this Subchapter; (ii) Items 6. 7, and 8 of 
Form AR of § 563.45 of this Part; and (iii) 
Items. 1. 2, 3, 4, 5, 9,10.11, and Note 3 of 


Item 15 of Form PS of Part 563b of this 
Subchapter. Any reference to a meeting 
held to consider a plan of conversion in 
the above-referenced provisions, for the 
purpose of this section, shall be deemed 
to be a reference to a meeting at which 
the authority to issue mutual capital 
certificates is considered. 

(3) Proxy filing requirements. No later 
than three days after the date on which 
copies of any proxy statement, form of 
proxy, or other soliciting materials are 
furnished to the members of an 
institution. 10 copies of any materials so 
furnished shall be filed with the 
Securities Division of the Office of 
General Counsel of the Board by the 
soliciting party. Notwithstanding any 
other provision of this section, nothing 
contained herein shall be construed to 
require prior Corporation approval of 
any proxy soliciting materials. 

(e) Minimum denominations of mutual 
capital certificates. —(1) General rule. 
The minimum denomination of a mutual 
capital certificate shall be $100,000. 

(2) Exceptions, (i) There is no 
minimum denomination for mutual 
capital certificates issued in a private 
placement to institutional investors, as 
that term is defined in § 563.8(f)(3) of 
thisPart. 

(ii) There shall be no minimum 
denomination if the mutual capital 
certificates are not offered or sold at 
any office of the institution or any of its 
affiliates, and 

(o) They are not sold to more than 35 
persons or offered by any 
advertisement, including any broadcast 
or written communication published in a 
newspaper, magazine or similar 
medium, or by any letter, circular, or 
other written communication, sent, 
given, or communciated to more than 35 
persons who prior to such 
communication have not indicated an 
interest in pruchasing the securities, and 
any purchases by such persons are for 
their own account and not with a view 
to distribution: or 

( b ) prior to or simultaneously with any 
offering, and prior to issuance, 
purchasers of the mutual capita] 
certificates have been furnished a final 
offering circular which conforms to the 
requirements of § 563.8(h) (2) and (3) of 
this part. 

(0 Disclosure. No institution shall, 
directly or indirectly in connection with 
the offer, sale, or issuance of a security 
evidencing a mutual capital certificate 
pursuant to this section, make any 
statement that (1) is false or misleading 
with respect to any material fact, or (2) 
omits to state any material fact (i) 
necessary in order to make the 
statements made, in light of the 
circumstances under which they were 
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made, neither false nor misleading, or 

(ii) necessary to correct any earlier 
statement that has subsequently become 
false or misleading. 

(g) Filing requirements. The 
application for issuance of mutual 
capital certificates shall be publicly filed 
with the Board by transmitting 
concurrently three copies to the 
Principal Supervisory Agent and the 
original and three copies to the 
Securities Division of the Office of 
General Counsel of the Board. 

(h) Final offering circular filing 
requirements. The applicant shall file 
with the Securities Division of the Office 
of General Counsel of the Board 10 
copies of each preliminary offering 
circular as to which preliminary review 
may be requested by the applicant, and 
25 copies of each final offering circular 
required under this section. No final 
offering circular shall be furnished to 
purchasers under subparagraph (e)(2)(6) 
of this section unless it is filed with the 
Securities Division of the Board’s Office 
of General Counsel, and declared 
effective. 

(i) Supervisory objection. No 
application for approval of the issuance 
of mutual capital certificates pursuant to 
this section shall be approved if, in the 
opinion of the Corporation, the policies, 
condition, or operation of the applicant 
afford a basis for supervisory objection 
to the application. 

(j) Limitation on an offering period. 
Following the date of the approval of the 
application by the Corporation, the 
institution shall have an offering period 
of not more than one year in which to 
complete the sale of the mutual capital 
certificates issued pursuant to this 
section. The Corporation may in its 
discretion extend such offering period if 
a written request showing good cause 
for such extension is filed with it not 
later than 30 days before the expiration 
of such offering period or any extension 
thereof. 

(k) Reports. Within 30 days after 
completion of the sale of mutual capital 
certificates issued pursuant to this 
section, the institution shall transmit 
concurrently to the Supervisory Agent 
and to the Securities Division of the 
Office of General Counsel of the Board, 
a written report stating the total dollar 
amount of securities sold, and the 
amount of net proceeds received by the 
institution, and within 90 days it shall 
transmit a written report stating the 
number of purchasers. 

(l) Requirements as to mutual capital 
certificates. —(1) Form of certificate. 
Each mutual capital certificate and any 
governing agreement evidencing a 
mutual capital certificate issued by an 
institution pursuant to this section: 


(1) Shall bear on its face, in bold-face 
type, the following legend: “This 
security is not a savings account or a 
deposit and it is not insured by the 
Federal Savings and Loan Insurance 
Corporation"; and (ii) shall clearly state 
that the certificate is subject to the 
requirements of § 563.7-4(1). 

(2) Legal Requirements. Mutual 
capital certificates issued pursuant to 
this section shall: 

(i) Be subordinate to all claims against 
the institution having the same priority 
as savings accounts, savings certificates, 
debt obligations or any higher priority; 

(ii) Not be eligible for use as collateral 
for any loan made by the issuing 
institution; 

(iii) Constitute a claim in liquidation 
not exceeding the face value plus 
accured dividends of the certificates, on 
the general reserves, surplus and 
undivided profits of the institution 
remaining after the payment in full of all 
savings accounts, savings certificates 
and debt obligations; 

(iv) Be entitled to the payment of 
dividends, which may be fixed, variable, 
participating, or cumulative, or any 
combination thereof, only if, when and 
as declared by the institution’s board of 
directors out of funds legally available 
for that purpose, provided that no 
dividend may be declared or paid 
without the approval of the Corporation 
if such payment would cause the 
institution to fail to meet its statutory 
reserve requirement or its net worth 
requirement under §563.13 of this part; 

(v) Not be redeemable, except: (a) 
where the dollar weighted average term 
of each issue of mutual capital 
certificates to be redeemed is ten years 
or more and redemption is to be made 
pursuant to a redemption schedule; (Z?) 
in the event of a merger, consolidation 
or reorganization approved by the 
Corporation; or (c) where the funds for 
redemption are raised by the issuance of 
mutual capital certificates approved 
pursuant to this section, or in 
conjunction with the issuance of capital 
stock pursuant to Section 563b of this 
Subchapter: provided , that mandatory 
redemption shall not be required; that 
mutual capital certificates shall not be 
redeemable on the demand or at the 
option of the holder and that mutual 
capital certificates shall not receive, 
benefit from, be credited with or 
otherwise be entitled to or due 
payments in or for redemption if such 
payments would cause the institution to 
fail to meet its statutory reserve 
requirement or its net worth requirement 
under § 563.13 of this part; and provided 
further , for the purposes of this 
paragraph (v), the “dollar weighted 
average term” of an issue of mutual 


capital certificates shall be the sum of 
the products calculated for each year 
that the mutual capital certificates in the 
issue have been redeemed or are 
scheduled to be redeemed. Each product 
shall be calculated by multiplying the 
number of years of each mutual capital 
certificate of a given term by a fraction, 
the numerator of which shall be the total 
dollar amount of each mutual capital 
certificate in the issue with the same 
term and the denominator of which shall 
be the total dollar amount of mutual 
capital certificates in the entire issue; 

(vi) Not have preemptive rights; 

(vii) Not have voting rights, except 
that an institution may provide for 
voting rights if: 

(а) The institution fails to pay 
dividends for a minimum of three 
consecutive dividend periods, and then 
the holders of the class or classes of 
mutual capital certificates granted such 
voting rights, and voting as a single 
class, with one vote for each 
outstanding certificate, may elect by a 
majority vote a maximum of one-third of 
the institution’s board of directors, the 
directors so elected to serve until the 
next annual meeting of the institution 
succeeding the payment of ail current 
and past dividends; 

(б) Any merger, consolidation, or 
reorganization (except in a supervisory 
case) is sought to be authorized, where 
the issuing institution is not the survivor, 
provided that the net worth of the 
resulting institution available for 
payment of any class of mutual capital 
certificate on liquidation is less than the 
net worth available for such class prior 
to the merger, consolidation, or 
reorganization; 

(c) Action is sought to be authorized 
which would create any class of mutual 
capital certificates having a preference 
or priority over an outstanding class or 
classes of mutual capital certificates; 

(d) Any action is sought to be 
authorized which would adversely 
change the specific terms of any class of 
mutual capital certificates: 

(e) Action is sought to be authorized 
which would increase the number of a 
class of mutual capital certificates, or 
the number of a class of mutual capital 
certificates ranking prior to or on parity 
with another class of mutual capital 
certificates; or 

(/) Action is sought which would 
authorize the issuance of an additional 
class or classes of mutual capital 
certificates without the institution 
having met specific financial standards; 

(viii) Not constitute an obligation of 
the institution and shall confer no rights 
which would give rise to any claim of or 
action for default; 
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(ix) Not be convertible into any 
account, security, or interest; and 

(x) Provide for charging of losses after 
the exhaustion of all other items in the 
net worth account. 

8. Amend § 563.13 by amending 
subparagraph (a) (3), by redesignating 
existing paragraph (c) thereof as 
paragraph (d), and adding new 
paragraphs (c) and (e) thereto, to read as 
follows: 

§ 563.13 Reserve accounts. 

(a) Statutory reserve requirement. 

* • * 

(3) Institutions may count as reserves 
meeting the reserve requirement those 
items listed in the definition of net 
worth, as set forth in § 561.13 of this 
Subchapter, except that the following 
items shall be excluded: 

(1) Subordinated debt securities; 

(ii) Specific loss reserves; and 

(iii) Mutual capital certificates which 
include a redemption provision pursuant 
to § 563.7-4(l)(2)(v)(o) to the extent the 
amount of such certificates included in 
the institution's net worth in accordance 
with § 561.13 exceeds 20 percent of the 
statutory reserve requirement. 
***** 

(c) Mutual capital certificates. Mutual 
capital certificates issued by insured 
mutual institutions and approved 
pursuant to § 563.7-4 of this Part shall 
be included in meeting the reserve and 
net worth requirements of paragraphs 
(a) and (b) of this section. 
***** 

(e) Charging of losses to statutory 
reserve. Losses charged to the statutory 
reserve under paragraph (a) of this 
section shall exhaust all other net worth 
accounts in the statutory reserve before 
constituting a charge against mutual 
capital certificates. 

PART 563c—ACCOUNTING 
REQUIREMENTS 

9. Amend subparagraph (a)(2) of 
§ 563c.l to read as follows: 

§ 563c. 1 Application of this Subpart 

( a ) * 

(2) Any offering circular or private 
placement memorandum required to be 
used in connection with the issuance of 
mutual capital certificates under 

§ 563.7-4 of this Subchapter and the 
issuance of debt securities under 
§§ 563.8 and 563.8-1 of this Subchapter. 

PART 569a—RECEIVERS FOR 
INSURED INSTITUTIONS OTHER THAN 
FEDERAL SAVINGS AND LOAN 
ASSOCIATIONS 

10. Amend paragraph (c) of § 569a.7 to 
read as follows: 


§ 569a.7 Priority of claims. 
***** 

(c) In the case of institutions having 
nonwithdrawable accounts or mutual 
capital certificates outstanding, the 
claims specified in paragraphs (a) and 

(b) of this section shall have priority, in 
the order stated above, over any claims 
by the holders of mutual capital 
certificates or nonwithdrawable 
accounts. 

If a surplus remains after making 
distribution in full to prior claimants as 
set forth in paragraphs (a) and (b) of this 
section, such surplus shall be distributed 
to the mutual capital certificate holders 
and nonwithdrawable account holders, 
in accordance with the terms, conditions 
and priorities specified in the 
instruments establishing their interests 
in the institution. If such instruments do 
not specify the terms, conditions, and 
priorities for liquidation, the distribution 
of the surplus shall be pro rata. 
***** 

SUBCHAPTER E-RULES AND 
REGULATIONS FOR FEDERAL MUTUAL 
SAVINGS BANKS 

PART 577—CHARTER AND BYLAWS 

11. Amend the first paragraph of 
§ 577.1 as follows: 

5 577.1 Prescribed form. 

Unless otherwise authorized by the 
Board, and until amended pursuant to 
the procedures set forth in the charter, a 
Federal mutual savings bank shall 
operate under a charter of the following 
form which form shall include the 
additional provisions set forth in 
§ 577.1-1 if specifically requested. 

12. Add new § 577.1-1 as follows: 

§ 577.1-1 Mutual capital certificate 
amendment 

(a) Approval of mutual capital 
certificate charter amendment. No 
Federal mutual savings bank shall be 
authorized to issue mutual capital 
certificates unless it adopts a charter 
amendment in the form set forth in 
paragraph (b) of this section. Approval 
of the amendment shall be by a majority 
of the outstanding eligible votes, cast in 
person or by proxy, at a legal meeting of 
the members called for the purpose of 
voting on the amendment. Proxies shall 
be specifically solicited for that purpose. 
Except as provided herein, the 
provisions of this section shall 
constitute the approval of the Board of 
the proposal by the board of trustees of 
any Federal mutual savings bank of the 
charter amendment set forth in 
paragraph (b) of this section. 

(b) A Federal mutual savings bank 
adopting a charter amendment 


authorizing the issuance of mutual 
capital certificates shall delete charter 
Section 12 and add new charter Sections 
12 and 13 as follows: 

12. Mutual capital certificates. The bank 
may issue mutual capital certificates 
pursuant to the rules and regulations of the 
Board. Subject to such rules and regulations, 
the board of trustees of the bank is 
authorized, without the prior approval of the 
members and by resoluUon or resolutions 
from time to time adopted and approved by 
the Board, to provide In supplementary 
sections hereto for the issuance of mutual 
capital certificates and to fix and state the 
voting powers, designations, preferences and 
relative, participating, optional or other 
special rights of the certificates and the 
qualifications, limitations and restrictions 
thereon. 

Members of the bank shall not be entitled 
to preemptive rights with respect to the 
issuance of mutual capital certificates, nor 
shall holders of such certificates be entitled 
to preemptive rights with respect to any 
additional issues of mutual capital 
certificates. 

13. Amendment of charter. No amendment, 
addition, alteration, change, or repeal of this 
charter shall be made, except as may be 
otherwise authorized by the Board, unless 
such proposal is made by the board of 
trustees of the bank, approved by the Board, 
and thereafter submitted to and approved by 
the members at a legal meeting. Any 
amendment, addition, alteration, change, or 
repeal so acted upon and approved shall be 
effective, if filed with and approved by the 
Board, as of the date of the final approval of, 
or as fixed by the members, or the board of 
trustees in the case of supplementary 
sections to Section 12 of this charter, 
provided, however, that holders of mutual 
capital certificates may be granted in 
supplementary sections to Section 12 of this 
charter the right to vote on amendments, 
additions, alterations, changes, or repeals to 
this charter, in any of the instances set forth 
in § 563.7-4(l)(2)(vii)(5) through (/). 

(c) An application for final Board 
approval of the charter amendment set 
forth in paragraph (b) of this section 
shall include, in addition to other 
documents or information that may be 
required by the Board, a certified copy 
of each resolution adopted at the 
meeting of the members relating to the 
adoption of the proposed charter 
amendment, together with a certification 
by the secretary of the association that 
the resolutions were adopted in 
accordance with the provisions of this 
section. 

(d) The Principal Supervisory Agent 
may approve applications for final 
approval of the charter amendment set 
forth in paragraph (b) of this section, 
provided that all approvals shall be 
made in accordance with the provisions 
of this section and the guidelines 
established by the Board. The Principal 
Supervisory Agent shall promptly 
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transmit a copy of any approval, with 
conforming amendments, to the 
Secretary to the Board. All 
recommendations for disapproval shall 
be transmitted by the Principal 
Supervisory Agent to the Board for 
action. 

PART 578—OPERATIONS 

11. Add new 5 578.5 to read as 
follows: 

§ 578.5 Issuance of mutual capital 
certificates. 

A Federal mutual savings bank may 
issue mutual capital certificates as its 
charter permits and in accordance with 
§ 563.7-4 of this Chapter, or as the Board 
may otherwise authorize in writing. 

(Sec. 5. 48 Stat. 134. as amended; 12 U.S.C. 

§ 1464. Secs. 402. 403, 406, 48n Stat. 1258. 

1257.1259, as amended; 12 U.S.C. 1725,1726. 
1729. Reorg. Plan No. 3 of 1947.12 FR 4981, 3 
CFR, 1943-48 Comp., p. 1071) 

By the Federal Home Loan Bank Board, 
Robert D. Linder, 

Acting Secretary. 

[FR Doc. 80-3B831 Filed &45 am] 

BILLING CODE 6720-01-M 


12 CFR Part 545 
(80-793) 

Renegotiate Rate Mortgages; 
Corrective Amendments 

Dated: December 4. 1980. 

agency; Federal Home Loan Bank 

Board. 

action: Final regulations. 

summary; These technical amendments 
correct minor errors and omissions in 
the Board’s renegotiate rate mortgage 
regulation (12 CFR 545.6-4a). The 
amendments modify the regulation to 
accurately reflect the Board’s September 
30,1980, actions with respect to that 
regulation. 

EFFECTIVE DATE: October 8,1980. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth F. Hall, Office of General 
Counsel, Federal Home Loan Bank 
Board. 1700 G Street, N.W., Washington, 
D.C. 20552. Telephone: (202) 377-6466. 
SUPPLEMENTARY information: Effective 
October 8,1980, the Board amended its 
renegotiable rate mortgage regulation 
(12 CFR 545.6-4a) to authorize federally- 
chartered savings and loan associations 
to structure a renegotiable rate mortgage 
(RRM) as a single, adjustable-rate, long¬ 
term note (FHLBB Res. No. 80-611; 45 FR 
67059 (1980)). Prior to the amendment* 
Federal associations were required to 
structure an RRM as a short-term note 


automatically renewable each three, 
four or five years for up to thirty years. 

The Federal Register document setting 
out the amendment contained certain 
errors and omissions that made it 
inconsistent with the regulatory action 
undertaken by the Board. Specifically, 
the notice required by subparagraph 
(e)(2) of the regulations, as amended, 
omits the words "on property" from the 
first sentence of the notice. Also, the 
word "minimum." which should have 
been deleted, appears in the last 
sentence of paragraph (b), and in the 
third and seventh sentences of the 
seventh paragraph in paragraph (f). 
Finally, the words "elect not to" are 
omitted from the next-to-the-last 
sentence of the seventh paragraph in 
paragraph (f). 

The amendment also deletes all parts 
of the regulation that indicate the 
maximum overall term of an RRM is 
thirty years. This amendment is 
necessary to conform the regulation to 
the Board’s action of November 10,1980, 
which extended the maximum term of a 
mortgage loan from thirty to forty years 
(FHLBB Res. No. 80-700; 45 FR 76095 
(1980). Instead of referring to a specific 
number of years, the regulation simply 
references, in paragraph (a), the 
regulation that establishes the maximum 
permissible mortgage term (12 CFR 
545.6~2(a), as amended by FHLBB Res. 
No. 80-700). 

The Board finds that notice and public 
procedure with respect to the 
amendments pursuant to 5 U.S.C. 553(b) 
and 12 CFR 508.11 are unnecessary 
because (1) these are merely technical 
corrections to the regulation and (2) it is 
in the public interest to publish the 
amendments without delay since they 
correct errors and omissions in the 
regulation. The Board also finds that the 
thirty-day delay of the effective date 
following publication as prescribed in 5 
U.S.C. 553(d) and 12 CFR 508.14 is 
unnecessary for the same reasons, and 
that it is necessary to make these 
amendments effective October 8.1980, 
which is the date FHLBB Res. No. 80-700 
became effective. 

Accordingly, the Board hereby 
amends Part 545 of Subchapter C, 
Chapter V, Title 12, Code of Federal 
Regulations, to read as set forth below. 

SUBCHAPTER C—FEDERAL SAVINGS AND 
LOAN SYSTEM 

PART 545—OPERATIONS 

1. Amend the first sentence of 
paragraph (b) and amend paragraph (f) 
and subparagraph (e)(2), of 12 CFR 
545.6-4a, to read as set forth below: 


§ 545.6-4a Renegotiable rate mortgage 
instruments. 

* • • • • 

(b) Description. For purposes of this 
section, a renegotiable rate mortgage 
loan is a loan (1) issued for a term of 
three, four or five years and 
automatically renewable at equal 
intervals except as provided in 
subparagraph (c)(1) of this section, or (2) 
issued for a single term and providing 
for adjustment of the interest rate at 
intervals of three, four or five years 
except as provided in subparagraph 
(c)(1) of this section. * * • 

* * * • • 

(e) Notice to borrower. * * # 

(2) If the loan is structured as a long¬ 
term note, at least ninety (90) and not 
more than one-hundred twenty (120) 
days before adjustment of the interest 
rate, the association shall send written 
notification to the borrower in the 
following form: 

Notice 

The Interest rate on your loan with- 

Federal Savings and Loan Association, 
secured by a [mortgage/deed of trust J on 
property located at [address], is scheduled to 
be adjusted on * * * 

« * * • * 

(f) Application disclosure. 000 

« • * * • 

(As the borrower, you have the right 
to decline the lender’s offer of renewal. 

If you decide not to renew, you will 
have to pay off the remaining balance of 
the mortgage. Even if you decide to 
renew, you have the right to prepay the 
loan in part or in full without penalty at 
any time after the beginning of the 
notice period for the first renewal. To 
give you enough time to make this 
decision the lender, at least ninety (90) 
but not more than one-hundred twenty 
(120) days before renewal, will send a 
notice stating the due date of the loan, 
the principal balance as of that date, the 
new interest rate and the monthly 
payment amount If you elect not to pay 
the loan in full by the due date, the loan 
will be automatically renewed at the 
new rate. You will not have to pay any 
fees or charges at renewal time.) [As the 
borrower, you have the right to prepay 
the loan in part or in full without 
penalty at any time after the beginning 
of the notice period of the first interest 
rate adjustment. To give you enough 
time to make this decision, the lender, 
at least ninety (90) but not more than 
one-hundred twenty (120) days before 
interest rate adjustment, will send a 
notice stating the date of adjustment, 
the principal balance as of that date, the 
new interest rate and the monthly 
payment amount If you elect not to pay 
the loan in full by the due date, the 
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interest rate will be adjusted to the new 
rate. You will not have to pay any fees 
or charges at the time of interest rate 
adjustment] 

***** 

(Sec. 5, 48 Stat. 132, as amended 12 U.S.C. 
1464; Reorg. Plan No. 3 of 1947; 3 CFR, 1943- 
1948 Comp., p. 1071) 

By the Federal Home Loan Bank Board. 
Robert D. Linder, 

Acting Secretary. 

[FR Doc. 80-38840 Filed 12-12-80. 8:45 *m| 

BILLING CODE 6720-01-M 


12 CFR Parts 550 and 571 
(No. 80-7381 
Trust Povtfers 

Dated: November 26,1980. 

agency: Federal Home Loan Bank 
Board. 

action: Final regulations. 

summary: The Federal Home Loan Bank 
Board adopts final regulations regarding 
the acquisition, exercise, and 
termination of trust powers by Federal 
'savings and loan associations. These 
regulations implement section 403 of the 
Depository Institutions Deregulation and 
Monetary Control Act of 1980, which 
empowers the Board to grant trust 
authority to Federal associations. 
EFFECTIVE DATE: January 1,1981. 

FOR FURTHER INFORMATION CONTACT: 
James C. Stewart, Office of General 
Counsel, Federal Home Loan Bank 
Board, 1700 G Street, N.W., Washington, 
D.C. 20552. Telephone: (202) 377-6457. 
SUPPLEMENTARY INFORMATION: By 
Resolution No. 80-528 (August 21,1980), 
the Federal Home Loan Bank Board 
proposed regulations implementing the 
recent statutory authorization for the 
granting of trust powers to Federal 
savings and loan associations. See 45 FR 
57728 (Aug. 29,1980). As empowered by 
Section 403 of the Depository 
Institutions Deregulation and Monetary 
Control Act, the Board proposed 
procedures for the acquisition, exercise, 
and termination of trust powers with 
respect to Federal associations. As part 
of the same resolution, the Board 
proposed a policy statement regarding 
the exercise of trust powers by 
institutions the accounts of which are 
insured by the Federal Savings and Loan 
Insurance Corporation, and their service 
corporations. 

The Board received approximately 25 
comment letters in response to the 
proposal. Although comments were 
generally favorable, changes were 
suggested for several provisions. These 
suggestons are summarized below. 


Definitions: § 550.1. Several 
commenters urged the Board to 
enumerate fully the activities 
encompassed in the term “trust powers”. 
It was noted that the definition in 
§ 550.1(k) did not list all the fiduciary 
activities contained in the parallel 
provision of the Comptroller of the 
Currency’s regulation (12 CFR 9.1(d)), 
Commenters expressed apprehension 
that the Board might be taking a more 
restrictive view of the trust powers 
available to Federal associations. 

Board Response. It is the Board's view 
that Federal associations are eligible for 
the full range of trust powers available 
to national banks and other institutions. 
The definition in proposed § 550.1(k) 
tracked the language of section 403 of 
the Depository Institutions Deregulation 
and Monetary Control Act. Although the 
definition of trust powers contained in 
section 403 differs slightly from that in 
the National Bank Act, 12 U.S.C. 92a, 
there is no evidence that Congress 
intended less trust authority for savings 
associations. Section 403 explicitly 
authorizes Federal associations to act in 
any fiduciary capacity allowed to “State 
banks, trust companies, or other 
corporations which come into 
competition with [Federal] associations" 
12 U.S.C. 1464(n). In view of the 
confusion on this point, however, the 
Board has expanded the list of powers 
enumerated in § 550.1(k) to include some 
of the more common fiduciary activities 
engaged in by other institutions. 

Applications: § 550.2. Several 
commenters took issue with the 
requirement of § 550.2(b)(2) that the 
Board take into account the needs of the 
community to be served in passing on 
applications for trust powers. Some 
commenters seemed to assume that this 
criterion could be satisfied only if trust 
services were not currently available in 
the community. In any event, it was 
feared that community needs would be 
difficult to demonstrate in most areas 
due to the prevalence of bank trust 
departments. 

Commenters also criticized proposed 
§ 550.2(c) which reserved the right of the 
Board to grant partial and conditional 
trust powers. Some commenters 
expressed concern as to whether 
application could be made for general 
trust powers under proposed Part 550. 

Board Response. The Board 
acknowledges that market penetration 
by bank trust departments may inhibit 
demand for the trust services of Federal 
associations. The statute, however, 
explicitly suggests that community 
needs be examined. Moreover, it is the 
Board’s view that community need is a 
valid factor to be considered in passing 
on an application for trust powers. In 


view of the impact of a grant of trust 
powers, the Board cannot foreclose 
itself from an area of inquiry that may 
be relevant to an applications decision. 

The Final regulation deletes § 550.2(c) 
which reserved the authority of the 
Board to grant limited trust powers. This 
provision appears to have generated 
considerable confusion and is moreover 
superfluous. 

The Board has also amended the 
wording of § 550.2(a) to clarify the duty 
of Federal associations to obtain prior 
approval of any exercise of trust powers 
through a service corporation 
subsidiary. Federal associations are 
reminded that they are responsible for 
the proper conduct of fiduciary activities 
by their subsidiaries. 

Deposit of Securities with State 
Authorities: § 550.4. Proposed § 550.4 
requires Federal associations with trust 
authority to deposit securities with state 
officials when state law requires such 
deposits of state-chartered corporate 
trustees. If state officials refuse to 
accept a deposit of securities by a 
Federal association, the securities may 
be deposited with the Federal Home 
Loan Bank of which the association is a 
member. Several commenters suggested 
that it would be more efficient to have 
securities deposited with the Federal 
Home Loan Banks in all instances. 

Board Response. Although there 
would be merit to a uniform 
requirement, section 403 of Pub. L 96- 
221 specifically requires that securities 
be deposited with state authorities. See 
12 U.S.C. 1464(n}(6). 

Administration of Trust Powers: 

§ 550.5. Proposed § 550.5 set forth the 
principle that the proper exercise of 
trust powers is the responsibility of the 
board of directors of the association. 

The proposal further established 
requirements to ensure that the board is 
informed about trust department 
activities and to prevent misuse of 
association personnel and insider 
information. One of the duties placed on 
the board of directors was the 
requirement that all trust accounts be 
reviewed annually. See proposed 
§ 550.5(a)(2). In the preamble, it was 
stated that the annua) review 
requirement would extend to those 
accounts whose investments are 
directed by other parties. Several 
commenters noted that the proposed 
regulation specifically mentioned 
reviews only of those accounts for 
which the association had investment 
responsibility. It was further maintained 
that full-scale reviews of directed 
investment accounts would be 
inappropriate since the association may 
not have the power to dispose of the 
assets of such accounts. Commenters 
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suggested that the board’s duties, in 
these circumstances, should be limited 
to periodic reviews aimed at ensuring 
that investments conform to 
instructions. 

Section 550.5 also provided authority 
for the Board to require additional 
bonding for trust department employees. 
See proposed § 550.5(d). The Board 
requested comments on whether the 
regulation should contain specific dollar 
amounts for bond coverage and, if so, 
what those amounts should be. 

Commenters generally suggested that 
a hard and fast rule on bond coverage 
was not desirable. In the opinion of the 
Surety Association of America, the 
bonding required of larger institutions 
under Insurance Regulation § 563.19 
would be adequate for a trust 
department. The Suiety Association also 
took the position that if additional 
bonding were warranted, the 
requirement could be imposed as part of 
the applications process. The Surety 
Association also noted that it would not 
be appropriate to require additional 
bonding only of trust department 
employees since losses may result from 
collusion with other departments of the 
association. 

Board Response. The Board agrees 
that an association’s board of directors 
should not be required to conduct 
annual reviews of directed accounts to 
determine the advisability of retaining 
or disposing of account assets. It also is 
of the view, however, that the board of 
directors should have some 
responsibility to periodically monitor 
such accounts to ensure that 
investments have been made in 
accordance with instructions and that 
investment instructions comport with 
the terms and purposes of the trust. 
Although not explicitly stated, such a 
duty is implied by the regulation. As 
part of each examination, the Board’s 
staff will review the propriety of 
investments of funds held in trust. Since 
the association’s directors would be 
responsible for any misfeasance, it 
would be in their interest to periodically 
review directed trusts. In the final 
regulation, this duty is more specifically 
stated. 

In view of the comments received 
with respect to bond coverage, the 
Board is persuaded not to establish 
specific dollar amounts. The final 
regulation, however, has been rephrased 
to allow the Board to require additional 
bonding of all association employees, 
not just those engaged in the operation 
of the trust department. 

Funds Awaiting Investment or 
Distribution: § 550.8. Proposed § 550.8 
authorized trust departments to deposit 
trust funds in other departments of the 


association provided that the 
association deposited collateral with the 
trust department. Section 550.8(b)(2) 
additionally imposed the requirement 
that such deposits of trust funds must 
“earn interest at competitive market 
rates”. Several commenters felt this 
phrase was vague and construed it to 
require the payment of money-market 
rates on all deposits of trust funds. 

Board Response. Proposed 
§ 550.8(b)(2) was intended to prevent 
associations from placing trust funds 
awaiting investment or distribution in 
non-income-producing accounts. 
Although the Board does not agree with 
the extreme interpretation given 
§ 550.8(b)(2) by some commenters, the 
final regulation has been reworded. The 
final regulation incorporates the 
requirment of the Comptroller of the 
Currency that such assets be made 
productive. It is noted that the 
Comptroller has recently proposed 
amendments to Regulation 9 to clarify 
the duty of national banks to pay 
competitive rates of return on 
temporarily-held trust funds. See 
Proposed § 9.10(c), 45 FR 71574 (Oct. 29. 
1980). The Board intends to study the 
Comptroller’s final regulation. 

Self-dealing: § 550.10: Proposed 
§ 550.10 generally prohibited an 
association from entering into 
transactions with accounts that it held 
as fiduciary. Under paragraph (b), an 
association would have been barred 
from purchasing assets from trust 
accounts in most instances. Among the 
exceptions to this rule would have been 
those situations in which retention of 
the asset could potentially expose the 
association to some form of liability. 
Such purchases could only have been 
made with the approval of the 
association's board of directors and the 
Supervisory Agent. Two commenters 
questioned the need for the participation 
of the Supervisory Agent. It was 
asserted that this constituted an 
unnecessary interference with the duties 
of the directors. 

Paragraph (c) of the proposed § 550.10 
addressed the ability of an association 
to vote its own shares which it held as a 
fiduciary. Consistent with the restriction 
imposed on national banks by 12 U.S.C. 
61, paragraph (c) prohibits associations 
from voting such shares unless actually 
directed by the donor or beneficiary of 
the trust. One commenter objected that 
12 U.S.C. § 61 applied only to elections 
of directors and argued that the donor’s 
grant of voting discretion to the 
association as fiduciary should not be 
limited in other areas. 

Board Response. Discussions with the 
trust examination staffs of other 
agencies indicate that § 550.10(b)(2) is a 


seldom-used exception to the 
prohibition against self-dealing. 
Nevertheless, it is an exception which 
could be abused. The participation of 
the Supervisory Agent ensures some 
uniformity in application. Moreover, it is 
expected that the concurrence of the 
Supervisory Agent will not ba 
unreasonably withheld. 

On re-examination of 12 U.S.C. 61, it 
does appear that § 550.10(c) is more 
restrictive than the National Bank Act 
with regard to the voting of shares held 
in trust. The final regulation, like the 
National Bank Act, therefore only limits 
voting in elections of directors. 

Compensation of Association: 

§ 550.12. Proposed § 550.12(c) prohibits 
trust department employees from 
accepting bequests or gifts of trust 
assets without the approval of the board 
of directors. One commenter noted that 
this provision is not contained in the 
Comptroller's Regulation 9 and urged 
that it be eliminated. 

Board Response. Section 550.12 (c) . 
was included at the suggestion of trust 
examiners at the other federal financial 
regulatory agencies. It has been their 
experience that gifts and bequests to 
trust department employees often result 
in suits against banks by the other 
beneficiaries of the trust. Section 
550.12(c) does not prohibit such gifts and 
bequests, but ensures that the board of 
directors is informed of such 
occurrences. It is the Board’s view that 
§ 550.12(c) is a reasonable requirement 
and that it should be retained in the 
final regulation. 

Policy Statement for FSLIC-insured 
Institutions: § 571.15. Part 550 applies 
directly only to Federally-chartered 
associations conducting fiduciary 
activities. It was noted that FSLIC- 
insured state-chartered institutions and 
their subsidiaries may soon be 
authorized to exercise trust powers 
under state law. In order to preserve the 
safety and soundness of the FSLIC- 
insured savings and loan system, the 
Board proposed a policy statement 
urging state-chartered insured 
institutions to conduct their fiduciary 
activities in accordance with the 
principles enunciated in Part 550. 

Several commenters took objection to 
this proposal. Some interpreted it as an 
attempt to preempt state authority. 
Others construed the proposal as 
beyond the Board’s proper sphere of 
concern. 

Board Response. Proposed § 571.15 is 
clearly not intended to usurp state 
jurisdiction over state-chartered 
associations. The safety and soundness 
of insured institutions is the paramount 
concern of the Board in this area. The 
acquisition of trust powers represents a 
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major change in the character of savings 
and loan associations. These new 
powers also expand the risks that the 
Federal Savings and Loan Insurance 
Corporation is called upon to insure. 

Part 550 represents a comprehensive 
system of regulation which the Board 
believes will preserve the safety and 
soundness of insured institutions. By 
making its views known through its 
policy statement, the Board seeks to 
provide insured institutions with an 
indication as to how the safety and 
soundness requirement may be satisfied. 

Other Comments. Several commenters 
urged the Board to adopt the 
interpretations of Regulation 9 
contained in the Comptroller’s 
Handbook for National Trust 
Examiners. These opinions cover a 
broad range of issues and provide 
guidance with respect to the application 
of Regulation 9 to various situations. 
Although the Regulation 9 
interpretations provide a valuable body 
of expertise and will certainly be looked 
to in construing Part 550, it is the Board's 
view that the staff should have the 
opportunity to analyze the issues 
presented in the context of thrift 
institution regulation. Accordingly, the 
Board will not incorporate by reference 
the materials in the Comptroller's 
Handbook. 

Several commenters also urged the 
Board to seek an amendment to the 
Federal securities laws to give the Board 
jurisdictional parity with the other 
Federal financial regulatory agencies. 
The Board agrees with this concept, and 
has directed the staff to prepare a 
legislative proposal for this purpose. 

Accordingly, the Board hereby adds a 
new Part 550, Subchapter C, and amends 
Part 571, Subchapter D, Chapter V of 
Title 12, Code of Federal Regulations, as 
set forth below. 

1. Add a new Part 550. to read as 
follows: 

SUBCHAPTER C—REGULATIONS FOR THE 
FEDERAL SAVINGS AND LOAN SYSTEM 

PART 550—TRUST POWERS OF 
FEDERAL ASSOCIATIONS 

Sec. 

550.1 Definitions. 

550.2 Applications. 

550.3 Consolidation or merger of two or 
more Federal associations. 

550.4 Deposit of securities with state 
authorities. 

550.5 Administration of trust powers. 

550.6 Books and accounts. 

550.7 Audit of trust Department. 

550.8 Funds awaiting investment or 
distribution. 

550.9 Investment of funds held as fiduciary. 

550.10 Self-dealing. 

550.11 Custody of investments. 


550.12 Compensation of association. 

550.13 Collective investment 

550.14 Surrender of trust powers. 

550.15 Effect on trust accounts of 
appointment of conservator or receiver 
or voluntary dissolution of association. 

550.16 Revocation of trust powers. 

Authority: Sec. 403 of the Depository 

Institutions Deregulation and Monetary 
Control Act of 1980, Pub. L. No. 96-221, 94 
Stat. 132,12 U.S.C. § 1464{n); Secs. 402, 403, & 
407 of the National Housing Act, 48 Stat. 1256, 
1257,1260. as amended, 12 U.S.C. 1725.1726, 
1730; Reorg. Plan No. 3 of 1947,12 Fed Reg, 
4981, 3 CFR 1071 (1943-48 Compilation). 

§ 550.1 Definitions. 

For purposes of this Part: 

(a) "Account” means the trust, estate 
or other fiduciary relationship which has 
been established with an association; 

(b) "Custodian under a uniform gifts 
to minors act” means an account 
established pursuant to a state law 
which is substantially similar to the 
Uniform Gifts to Minors Act As 
published by the American Law Institute 
and with respect to which the 
association operating such account has 
established to the satisfaction of the 
Secretary of the Treasury that it has 
duties and responsibilities similar to the 
duties and responsibilities of a trustee 
or guardian. 

(c) "Fiduciary” means an association 
undertaking to act alone, through an 
affiliate, or jointly with others primarily 
for the benefit of another in all matters 
connected with its undertaking and 
includes trustee, executor, 
administrator, guardian, receiver, 
managing agent, registrar of stocks and 
bonds, escrow, transfer, or paying agent, 
trustee of employee pension, welfare 
and profit sharing trusts, and any other 
similar capacity; 

(d) "Fuduciary records” means all 
matters which are written, transcribed, 
recorded, received or otherwise come 
into the possession of an association 
and are necessary to preserve 
information concerning the actions and 
events relevant to the fiduciary 
activities of an association; 

(e) “Guardian” means the guardian, 
conservator, or committee by whatever 
name employed by local law, of the 
estate of an infant, an incompetent 
individual, an absent individual, or a 
competent individual over whose estate 
a court has taken jurisdiction, other than 
under bankruptcy or insolvency laws: 

(f) "Investment authority” means the 
responsibility conferred by action of law 
or a provision of an appropriate 
governing instrument to make, select or 
change investments, review investment 
decisions made by others, or to provide 
investment advice or counsel to others; 


(g) "Local law” means the law of the 
state or other jurisdiction governing the 
fiduciary relationship; 

(h) “Managing agent” means the 
fiduciary relationship assumed by an 
association upon the creation of an 
account which names the association as 
agent and confers investment discretion 
upon the association; 

(i) "State-chartered corporate 
fiduciary” means any state bank, trust 
company, or other corporation which 
comes into competition with 
associations and is permitted to act in a 
fiduciary capacity under the laws of the 
state in which the association is located; 

(j) ‘Trust department” means that 
group or groups of officers and 
employees of an association or of an 
affiliate of an association to whom are 
assigned the performance of fiduciary 
services by the association; 

(k) "Trust powers” means the power 
to act in any fiduciary capacity 
authorized by § 403 of the Depository 
Institutions Deregulation and Monetary 
Control Act of 1980, Pub. L No. 96-221, 
94 Stat. 132,12 U.S.C 1464(n). Under the 
Act, a Federal association may be 
authorized to act, when not in 
contravention of local law, as trustee, 
executor, administrator, guardian, 
receiver, managing agent registrar of 
stocks and bonds, escrow, transfer, and 
paying agent, trustee of employee 
pension, welfare, and profit-sharing 
trusts, or in any other fiduciary capacity 
which state-chartered corporate 
fiduciaries exercise under local law: 
Provided, That the granting to. and 
exercise of, such powers shall not be 
deemed to be in contravention of state 
or local law whenever the laws of such 
state authorize or permit the exercise of 
any or all of the foregoing powers by 
state banks, trust companies, or other 
corporations which compete with 
Federal associations. 

§ 550.2 Applications. 

(a) An association desiring to exercise 
fiduciary powers, either through a trust 
department or through an affiliate, shall 
file with the Supervisory Agent an 
application indicating which trust 
services it wishes to offer and providing 
the information necessary to make the 
determinations under paragraph (b). 

(b) In addition to any other facts or 
circumstances deemed proper, the 
Board, in passing upon an application to 
exercise trust powers, will give 
consideration to the following: 

(l) the financial condition of the 
association, provided that in no event 
shall trust powers be granted to an 
association if its financial conditioiTis 
such that the association does not meet 
the financial standards required bv state 
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laws of state-chartered corporate 
fiduciaries; 

(2) the needs of the community for 
fiduciary services and the probable 
volume of such fiduciary business 
available to the association; 

(3) the general character and ability of 
the management of the association; 

(4) the nature of the supervision to be 
given to the fiduciary activities, 
including the qualifications, experience 
and character of the proposed officer or 
officers of the trust department; and 

(5) whether the association has 
available legal counsel to advise and 
pass upon fiduciary matters wherever 
necessary. 

§ 550.3 Consolidation or merger of two or 
more Federal associations. 

Where two or more Federal 
associations consolidate or merge, and 
any one of such associations has, prior 
to such consolidation or merger, 
received a permit from the Board to 
exercise trust powers which permit is in 
force at the time of the consolidation or 
merger, the rights existing under such 
permit pass to the resulting association, 
and the resulting association may 
exercise such trust powers in the same 
manner and to the same exent as the 
association to which such permit was 
originally issued; and no new 
application to continue to exercise such 
powers is necessary. However, when 
the name or charter number of the 
resulting association differs from that of 
the association to which the right to 
exercise trust powers was originally 
granted, the Board will issue a 
certificate to that association showing 
its right to exercise the trust powers 
theretofore granted to any of the 
associations participating in the 
consolidation or merger. 

§ 550.4 Deposit of securities with state 
authorities. 

Whenever local law requires 
corporations acting as fiduciary to 
deposit securities with State authorities 
for the protection of private or court 
trusts, associations in that state 
authorized to exercise trust powers 
shall, before undertaking to act in any 
fiduciary capacity, make a similar 
deposit with the state authorities. If the 
state authorities refuse to accept such a 
deposit, the Securities shall be deposited 
with the Federal Home Loan Bank of 
which the association is a member, and 
such securities shall be held for the 
protection of private or court trusts with 
like effect as though the securities had 
been deposited with the state 
authorities. 


§ 550.5 Administration of trust powers. 

(a)(1) Responsibility of the board of 
directors. The board of directors is 
responsible for the proper exercise of 
fiduciary powers by the association. All 
matters pertinent thereto, including the 
determination of policies, the investment 
and disposition of property held in a 
fiduciary capacity, and the direction and 
review of the actions of all officers, 
employees, and committees utilized by 
the association in the exercise of its 
fiduciary powers, are the responsibility 
of the board. In discharging this 
responsibility, the board of directors 
may assign, by action duly entered in 
the minutes, the administration of such 
of the association’s trust powers as it 
may consider proper to assign to such 
director(s). officer(s). employee(s). or 
committee(s) as it may designate. 

(2) Administration of accounts. No 
fiduciary account shall be accepted 
without the prior approval of the board, 
or of the director(s). officer^), or 
committee(s) to whom the board may 
have assigned the performance of that 
responsibility. A written record shall be 
made of such acceptances and of the 
relinquishment or closing out of all 
fiduciary accounts. Upon the acceptance 
of an account for which the association 
has investment responsibilities, a 
prompt review of the assets shall be 
made. The board shall also ensure that 
at least once during every calendar year 
thereafter, and within 15 months of the 
last review, all the assets held in or held 
for each fiduciary account for which the 
association has investment 
responsibilities are reviewed to 
determine the advisability of retaining 
or disposing of such assets. The board of 
directors should act to ensure that all 
investments have been made in 
accordance with the terms and purposes 
of the governing instrument. 

(b) Use of other association 
personnel. The trust department may 
utilize personnel and facilities of other 
departments of the association, and 
other departments of the association 
may utilize personnel and facilities of 
the trust department only to the extent 
not prohibited by law. 

(c) Compliance with Federal 
securities laws. Every Federal 
association exercising trust powers shall 
adopt written policies and procedures to 
ensure that the Federal securities laws 
are complied with in connection with 
any decision or recommendation to 
purchase or sell any security. Such 
policies and procedures, in particular, 
shall ensure that the association’s trust 
departments shall not use material 
inside information in connection with 


any decision or recommendation to 
purchase or sell any security. 

(d) Legal counsel. Every association 
exercising fiduciary powers shall 
designate, employ, or retain legal 
counsel who shall be readily available 
to pass upon fiduciary matters and to 
advise the association and its trust 
department. 

(e) Bonding. In addition to the 
minimum bond coverage required by 
§ 563.19 of this Chapter, directors, 
officers, and employees of an 
association engaged in the operation of 
a trust department shall acquire such 
additional bond coverage as the Board 
may require. 

§ 550.6 Books and accounts. 

(a) General. Every association 
exercising trust powers shall keep its 
fiduciary records separate and distinct 
from other records of the association. 

All fiduciary records shall be so kept 
and retained for such time as to enable 
the association to furnish such 
information or reports with respect 
thereto as may be required by the Board. 
The fiduciary records shall contain full 
information relative to each account. 

(b) Record of pending litigation. Every 
association shall keep an adequate 
record of all pending litigation to which 
it is a party in connection with its 
exercise of trust powers. 

§ 550.7 Audit of trust department 

At least once during each calendar 
year, the association’s trust department 
shall be audited by auditors in a manner 
consistent with § 563.17-1 of this 
Chapter. A copy of the report of the 
audit shall be promptly filed with the 
District Director-Examinations of the 
Federal Home Loan Bank District in 
which the home office of the association 
is located. Trust department audits may 
be made as part of the annual audits 
required by § 563.17-1. 

§ 550.8 Funds awaiting Investment or 
distribution. 

(a) General. Funds held in a fiduciary 
capacity by an association awaiting 
investment or distribution shall not be 
held uninvested or undistributed any 
longer than is reasonable for the proper 
management of the account. 

(b) Use by association in regular 
business. (1) Funds held in trust by an 
association, including managing agency 
accounts, awaiting investment or 
distribution may, unless prohibited by 
the instrument creating the trust or by 
local law, be deposited in other 
departments of the association, 
provided that the association shall first 
set aside under control of the trust 
department as collateral security* 
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(1) Direct obligations of the United 
States, or other obligations fully 
guaranteed by the United States as to 
principal and interest; 

(ii) Readily marketable securities of 
the classes in which state-chartered 
corporate fiduciaries are authorized or 
permitted to invest trust funds under the 
laws of the state in which such 
association is located; or 

(iii) Other readily marketable 
securities as the Board may determine. 

(2) Collateral securities or securities 
substituted therefor as collateral shall at 
all times be at least equal in face value 
to the amount of trust funds so 
deposited, but such security shall not be 
required to the extent that the funds so 
deposited are insured by the Federal 
Savings and Loan Insurance 
Corporation. The requirements of this 
paragraph are met when qualifying 
assets of the association are pledged to 
secure a deposit in compliance with 
local law, and no duplicate pledge shall 
be required in such case. 

(3) Any funds held by an association 
as fiduciary awaiting investment or 
distribution and deposited in other 
departments of the association shall be 
made productive. 

§ 550.9 Investment of funds held as 
fiduciary. 

(a) Private trusts. Funds held by an 
association in a fiduciary capacity shall 
be invested in accordance with the 
instrument establishing the fiduciary 
relationship and local law. When such 
instrument does not specify the 
character or class of investments to be 
made and does not vest in the 
association, its directors, or its officers 
investment discretion in the matter, 
funds held pursuant to such instrument 
shall be invested in any investment in 
which state-chartered corporate 
fiduciaries may invest under local law. 

(b) Court trusts. If, under local law, 
corporate fiduciaries appointed by a 
court are permitted to exercise 
discretion in investments, or if an 
association acting as fiduciary under 
appointment by a court is vested with 
discretion in investments by an order of 
such court, funds of such accounts may 
be invested in any investments which 
are permitted by local law. Otherwise, 
an association acting as fiduciary under 
appointment by a court must make all 
investments of funds in such accounts 
under an order of that court. Such orders 
in either case shall be preserved with 
the fiduciary records of the association. 

(c) Collective investment of trust 
funds. The collective investment of 
funds received or held by an association 
as fiduciary is governed by § 550.13 of 
this Part. 


§ 550.10 Self-dealing. 

(a) Purchase of obligations, etc., from 
association. Unless lawfully authorized 
by the instrument creating the 
relationship, or by court order or local 
law, funds held by an association as 
fiduciary shall not be invested in stock 
or obligations of, or property acquired 
from, the association or its directors, 
officers, or employees, or individuals 
with whom there exists such a 
connection, or organizations in which 
there exists such an interest, as might 
affect the exercise of the best judgment 
of the association in acquiring the 
property, or in stock or obligations of, or 
property acquired from, affiliates of the 
association or their directors, officers or 
employees. 

(b) Sale or transfer of trust assets to 
association. Property held by an 
association as fiduciary shall not be 
sold or transferred, by loan or 
otherwise, to the association or its 
directors, officers, or employees, or to 
individuals with whom there exists such 
a connection, or organizations in which 
there exists such an interest, as might 
affect the exercise of the best judgment 
of the association in selling or 
transferring such property, or to 
affiliates of the association or their 
directors, officers or employees, except; 

(1) When lawfully authorized by the 
instrument creating the relationship or 
by court order or by local law; 

(2) In cases in which the association 
has been advised by its counsel in 
writing that it has incurred as fiduciary 
a contingent or potential liability and 
desires to relieve itself from such 
liability, in which case such a sale or 
transfer may be made with the approval 
of the board of directors and the 
Supervisory Agent , provided, That in all 
such cases the association, upon the 
consummation of the sale or transfer, 
shall make reimbursement in cash at no 
loss to the account; 

(3) As provided in the laws and 
regulations governing collective 
investments; and 

(4) When required by the Board. 

(c) Investment in stock of association. 
Except as provided in § 550.8(b) of this 
Part, funds held by an association as 
fiduciary shall not be invested by the 
purchase of stock or obligations of the 
association or its affiliates unless 
authorized by the instrument creating 
the relationship or by court order or by 
local law: provided, That if the retention 
of stock or obligations of the association 
or its affiliates is authorized by the 
instrument creating the relationship or 
by court order or by local law, it may 
exercise rights to purchase its own stock 
or securities convertible into its own 


stock when offered pro rata to 
stockholders, unless such exercise is 
forbidden by local law. When the 
exercise of rights or receipt of a stock 
dividend results in fractional share 
holdings, additional fractional shares 
may be purchased to complement the 
fractional shares so acquired. In 
elections of directors, an association’s 
share held by the association as sole 
trustee, whether in its own name as 
trustee or in the name of its nominee, 
may not be voted by the registered 
owner unless, under the terms of the 
trust, the manner in which such shares 
shall be voted may be determined by a 
donor or beneficiary of the trust and the 
donor or beneficiary actually directs 
how the shares will be voted. 

(d) Transactions between accounts?. 

(1) An association may sell assets held 
by it as fiduciary in one account to itself 
as fiduciary in another account if the 
transaction is fair to both accounts and 
if such transaction is not prohibited by 
the terms of any governing instrument or 
by local law. 

(2) An association may make a loan to 
an account from the funds belonging to 
another such account, when the making 
of such loans to a designated account is 
authorized by the instrument creating 
the account from which such loans are 
made, and is not prohibited by local 
law, and the terms of the transaction are 
fair to all accounts. 

(3) An association may make a loan to 
an account and may take as security 
therefor assets of the account, provided 
such transaction is fair to such account 
and is not prohibited by local law. 

§ 550.11 Custody of Investments. 

(a) Segregation of trust assets and 
joint custody. The investments of each 
account shall be kept separate from the 
assets of the association, and shall be 
placed in the joint custody or control of 
not fewer than two of the officers or 
employees of the association designated 
for that purpose either by the board of 
directors of the association or by one or 
more officers designated by the board of 
directors of the association, and all such 
officers and employees shall be 
adequately bonded. To the extent 
permitted by law. an association may 
permit the investments of a fiduciary 
account to be deposited elsewhere. 

(b) Segregation of accounts. The 
investments of each account shall be 
either: 

(1) Kept separate from those of all 
other accounts, except as provided in 
§ 550.13 of this Part; or 

(2) Adequately identified as the 
property of the relevant account. 
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§550.12 Compensation of association. 

(a) General. If the amount of the 
compensation for acting in a fiduciary 
capacity is not regulated by local law or 
provided for in the instrument creating 
the fiduciary relationship or otherwise 
agreed to by % the parties, an association 
acting in such capacity may charge or 
deduct a reasonable compensation for 
its services. When the association is 
acting in a fiduciary capacity under 
appointment by a court, it shall receive 
such compensation as may be allowed 
or approved by that court or by local 
law. 

(b) Officer or employee of association 
as co-fiduciary. No association shall, 
except with the specific approval of its 
board of directors, permit any of its 
officers or employees, while serving as 
such, to retain any compensation for 
acting as a co-fiduciary with the 
association in the administration of any 
account undertaken by it. 

(c) Bequests or gifts to trust officers 
and employees. No association shall 
permit an officer or employee engaged 
in the operaton*of its trust department to 
accept a bequest or gift of trust assets 
unless the bequest or gift is directed or 
made by a relative or is approved by the 
board of directors of the association. 

§ 550.13 Collective Investment. 

(a) When not in contravention of local 
law, funds held by an association as 
fiduciary may be held in: 

(1) A common trust fund maintained 
by the association exclusively for the 
collective investment and reinvestment 
of moneys contributed thereto by the 
association in its capacity as trustee, 
executor, administrator, guardian, or 
custodian under a Uniform Gifts to 
Minors act; or 

(2) A fund consisting solely of assets 
of retirement, pension, profit sharing, 
stock bonus or other trusts which are 
exempt from Federal income taxation 
under the Internal Revenue Code. 

(b) Collective investments of funds or 
other property by an association under 
paragraph (a) of this section shall be 
administered in accordance with 
Comptroller of the Currency Regulation 
9.18,12 CFR 9.18: provided, That any 
documents required to be filed with the 
Comptroller of the Currency under that 
regulation shall also be filed with the 
Supervisory Agent and that the Board 
may review such documents for 
compliance with these and other laws 
and regulations. 

(c) As used in this section, the term 
association shall include two or more 
associations which are members of the 
same affiliated group with respect to 
any fund established pursuant to 

§ 550.13 of this Part of which any of such 


affiliated associations is trustee, or of 
which two or more of such affiliated 
associations are co-trustees. 

§ 550.14 Surrender of trust powers 

(a) Any association which has been 
granted the right to exercise trust 
powers and which desires to surrender 
such rights shall file with the Board a 
certified copy of the resolution of its 
board of directors signifying such desire. 

(b) Upon receipt of such resolution, 
the Board shall make an investigation 
and if it is satisfied that the association 
has been discharged from all fiduciary 
duties which it has undertaken, it shall 
issue a certificate to such association 
certifying that it is no longer authorized 
to'exercise fiduciary powers. 

(c) Upon issuance of such a certificate 
by the Board, an association: (1) shall no 
longer be subject to the provisions of 
these regulations, (2) shall be entitled to 
have returned to it any securities which 
it may have deposited with state 
authorities or a Federal Home Loan 
Bank under § 550.4 of this Part, and (3) 
shall not exercise thereafter any of the 
powers granted by this Part without first 
applying for and obtaining new 
authorization to exercise such powers. 

§ 550.15 Effect on trust accounts of 
appointment of conservator or receiver or 
voluntary dissolution of association. 

(a) Appointment of conservator or 
receiver. Whenever a conservator or 
receiver is appointed for an association 
under Part 547 of this title, such receiver 
or conservator shall, pursuant to the 
instructions of the Board and the orders 
of the court having jurisdiction, proceed 
to close such of the association's trust 
accounts as can be closed promptly and 
transfer all other such accounts to 
substitute fiduciaries. 

(b) Voluntary dissolution. Whenever 
an association exercising trust powers is 
placed in voluntary dissolution, the 
liquidating agent shall, in accordance 
with local law, proceed at once to 
liquidate the affairs of the trust 
department as follows: 

(1) All trusts and estates over which a 
court is exercising jurisdiction shall be 
closed or disposed of as soon as 
practicable in accordance with the order 
or instructions of such court: and 

(2) All other accounts which can be 
closed promptly shall be closed as soon 
as practicable and final accounting 
made therefor, and all remaining 
accounts shall be transferred by 
appropriate legal proceedings to 
substitute fiduciaries. 

§ 550.16 Revocation of trust powers. 

(a) In addition to the other sanctions 
available, if, in the opinion of the Board, 


an association is unlawfully or 
unsoundly exercising, or has unlawfully 
or unsoundly exercised, or has failed for 
a period of five consecutive years to 
exercise, the powers granted by this Part 
or otherwise fails or has failed to 
comply with the requirements of this 
Part, the Board may issue and serve 
upon the association a notice of intent to 
revoke the authority of the association 
to exercise the powers granted by this 
Part. The notice shall contain a 
statement of the facts constituting the 
alleged unlawful or unsound exercise of 
powers, or failure to exercise powers, or 
failure to comply, and shall fix a time 
and place at which a hearing will be 
held to determine whether an order 
revoking authority to exercise such 
powers should issue against the 
association. 

(b) Such hearing shall be conducted in 
accordance with the provisions of Part 
509 of this Chapter, and shall be fixed 
for a date not earlier than thirty days 
and not later than sixty days after 
service of such notice unless an earlier 
or later date is set by the Board at the 
request of an association so served. 

(c) Unless the association so served 
shall appear at the hearing by a duly 
authorized representative, it shall be 
deemed to have consented to the 
issuance of the revocation order. In the 
event of such consent or if, upon the 
record made at any such hearing, the 
Board shall find that any allegation 
specified in the notice of charges has 
been established, the Board may issue 
and serve upon the association an order 
prohibiting it from accepting any new or 
additional trust accounts and revoking 
authority to exercise any and all powers 
granted by this Part except that such 
order shall permit the association to 
continue to service all previously 
accepted trust accounts pending their 
expeditious divestiture or termination. 

(d) A revocation order shall become 
effective not earlier than the expiration 
of thirty days after service of such order 
upon the association so served (except 
in the case of a revocation order issued 
upon consent, which shall become 
effective at the time specified therein), 
and shall remain effective and 
enforceable, except to such extent as it 
is stayed, modified, terminated, or set 
aside by action of the Board or a 
reviewing court. 

2. Add a new § 571.15. to read as 
follows: 
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SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

PART 571-STATEMENTS OF POLICY 

§ 571.15 Fiduciary activities of state- 
chartered insured institutions and service 
corporations. 

Although state law would primarily 
govern the fiduciary activities of state- 
chartered insured institutions and 
service corporations in which these 
institutions invest, it must be recognized 
that these activities may have 
implications with respect to the Federal 
interest in the safe and sound operation 
of insured institutions. Accordingly, 
insured institutions are urged to follow 
the standards for the exercise of trust 
powers contained in Part 550 of this 
Chapter. Insured institutions are 
particularly urged not to engage in 
dealings prohibited by § 550.10. In 
establishing trust departments, insured 
institutions should also observe the 
procedures and policies required by 
§§ 550.5, 550.6, 550.7, 550.8, 550.9, 550.11, 
and 550.13. Insured institutions should 
also take whatever steps are necessary 
to ensure that their service corporation 
subsidiaries adhere to these standards. 
The examinations staff will monitor the 
fiduciary activities of all insured 
institutions and may take exception to 
practices which deviate materially from 
the standards of Part 550, and the 
Corporation may regulate or prohibit 
such fiduciary activities that threaten 
the safety or soundness of insured 
institutions. 

(Sec. 403 of the Depository Institutions 
Deregulation and Monetary Control Act of 
1980, Pub. L No. 96-221, 94 Stat. 132,12 
U.S.C. § 1464(n); Secs. 402, 403. and 407 of the 
National Housing Act, 48 Stat. 1256,1257, 

1260, as amended, 12 U.S.C. 1725,1726,1730; 
Reorg. Plan No. 3 of 1947,12 Fed. Reg. 4981, 3 
CKR 1071 (1943-48 Compilation)) 

By the Federal Home Loan Bank Board. 
Robert D. Linder, 

Acting Secretary. 

|FR Doc 80-38679 Filed 12-12-80: &45 ami 
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12CFR Part 563 
(No. 80-739] 

Technical Correcting Amendment 
Relating to Credit Card Authority 

Dated: November 26,1980. 

agency: Federal Home Loan Bank 
Board. 

action: Final regulation. 

summary: The Federal Home Loan Bank 
Bo ar d has adopted an amendment to 12 
CFR 563.43. regulation that relates to its 


restrictions on loans and other 
investments involving affiliated persons, 
to clarify the availability of credit card 
loans to affiliated persons of institutions 
the accounts of which are insured by the 
Federal Savings and Loan Insurance 
Corporation. 

effective date: November 26,1980. 

FOR FURTHER INFORMATION CONTACT. 

Michael D. Schley (202-377-6444). Office 
of General Counsel, Federal Home Loan 
Bank Board, 1700 G Street, NW., 
Washington, D.C. 20552. 

SUPPLEMENTARY INFORMATION: The 

types of loans that may be granted by an 
insured institution to an “affiliated 
person” (defined generally in 12 CFR 
561.29 as an officer, director, controlling 
person, or one of their immediate family 
members) are enumerated in 12 CFR 
563.43(b)(l)(i)—(vii). An insured 
institution is specifically permitted to 
extend credit in the form of “consumer 
loans in the aggregate not exceeding 
$10,000“ to an affiliated person under 
subparagraph (b)(l)(vii) of that section. 

On July 3,1980, the Board adopted 
final regulations (Resolution No. 80-408. 
45 FR 46338, July 10,1980) implementing 
the credit card authority of the 
Depository Institutions Deregulation and 
Monetary Control Act of 1980 (§ 402, 

Pub. L. No. 96-221, 94 Stat. 132,12 U.S.C. 
1464(b)). An intended consequence of 
those new regulations was that any of 
the types of loans permitted by 12 CFR 
563.43(b)(l)(i)-{vii) could be made with a 
credit card held by an affiliated person. 
This result was inadvertently altered by 
the Board’s adoption of new final 
regulations regarding investments in 
consumer loans on November 10.1980 
(Resolution No. 80-701, 45 FR 76104, 
November 18,1980). That Resolution 
adopted a definition of “consumer loan" 
in new 12 CFR 541.25 that excluded 
“credit extended in connection with 
credit cards/* 

Because of the definition in 12 CFR 
541.25 is applicable to the term 
“consumer loan” as it appears in 12 CFR 
563.43(b)(vii), it precludes insured 
institutions from making consumer loans 
to affiliated persons through credit 
cards. This result in practical effect 
precludes an institution from issuing a 
credit card to an affiliated person, since 
most loans through credit cards are for 
consumer purposes. 

The Board has adopted a technical 
amendment to 12 CFR 563.43 that 
obviates the problem created by the 
new definition of “consumer loan” as it 
applies to 12 CFR 563.43(b)(l)(vii). The 
amendment empowers insured 
institutions to make loans to affiliated 
persons in the form of “consumer loans 


and extensions of credit in connection 
with credit cards.” 

The section also requires prior 
approval of each loan to an affiliated 
person by the board of directors. Since 
this would not be practical with respect 
to credit card loans (i.e., approval would 
be required prior to each credit card 
purchase), the language has been 
changed to require approval of each 
new extension of credit in the case of 
credit card lending. Thus, an 
institution's board of directors must 
approve in advance a line of credit (and 
each enlargement thereof) extended in 
connection with a credit card held by an 
affiliated person. 

The d efin ition of “consumer loan” in 
new 12 CFR 541.25 also excludes “loans 
in the nature of overdraft protection.” It 
should be noted that 12 CFR 563.43 was 
accordingly amended by Resolution No. 
80-613 (“NOW Accounts.” Sept. 30, 

1980, 45 FR 66781, Oct. 8,1980), to 
specifically permit overdraft protection 
on NOW accounts held by affiliated 
persons (12 CFR 563.43(b)(l)(v)). 

The Board finds that observance of 
the notice and comment period of 12 
CFR 508.12 and 5 U.S.C. § 553(b) and the 
30-day delay of effective date of 12 CFR 
508.14 and 5 U.S.C. § 553(d) is 
unnecessary due to the technical nature 
of this amendment and the fact that it 
relieves a restriction. 

Accordingly, the Federal Home Loan 
Bank Board hereby amends Part 563, 
Subchapter D, Chapter V of Title 12, 
Code of Federal Regulations, as set forth 
below. 

SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

PART 563—OPERATIONS 

Revise paragraph (b)(l)(vii) of 
§ 563.43, to read as follows: 

§ 563.43 Restrictions on loans and other 
Investments involving affiliated and 
nonaffiiiated persons. 
***** 

(b) Restrictions concerning loan 

transactions with affiliated persons. (1) 

* * * 

(vii) An aggregate of consumer loans 
and extensions of credit in connection 
with credit cards (including any 
amounts borrowed under subdivision (ii) 
of this subparagraph) not exceeding 
$ 10 , 000 . 

With respect to loans covered by the 
exceptions in (i), (ii), (iii), (v), (vi) and 
(vii) of the preceding sentence, each 
loan (or, in the case of a credit card loan 
or a loan described in subdivision (v), 
each new extension of credit) must be 
approved in advance by a resolution 
duly adopted with full disclosure by at 
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least a majority (with no director having 
an interest in the transaction voting) of 
the entire board of directors of such 
institution or subsidiary. * * * 
***** 

(Sec. 402, 94 Stat 132.12 U.S.C. 1484(b); Sec. 
402. 403. 407, 48 Stat. 1256.1257.1260, as 
amended (12 U.S.C. 1725.1730); Reorg. Plan 
No. 3 of 1947.172 FR 4891. 3 CFR. 1943-48 
Comp., p. 1071) 

By the Federal Home Loan Bank Board. 
Robert D. Linder, 

Acting Secretary . 

|FR Doc. BO-388HO Filed 12-12-00. M5 am] 

BILLING CODE 67-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

[Docket No. 80-NW-53-AD; Arndt 39-3990) 

Airworthiness Directives; Rockwell 
NA-265-60 Airplanes Modified in 
Accordance with Raisbeck Group STC 
SA687NW and Rockwell NA-265-80 
Airplanes Modified in Accordance With 
Raisbeck STC SA847NW 

agency; Federal Aviation 
Administration (FAA). DOT. 
action: Final rule._ 

summary: On October 24.1980, the FAA 
issued a telegraphic Airworthiness 
Directive. AD T80-22-54, effective upon 
receipt, which required inspection of the 
aileron cables and sectors for damage 
inflicted by incorrect drilling 
procedures, on Rockwell NA-265-60 and 
NA-265-80 airplanes which have been 
modified in accordance with Raisbeck 
Group STC SA687NW and STC 
SA847NW respectively. 

Six airplanes were inspected for this 
condition, and all six exhibited varying 
degrees of damage. The AD is hereby 
published in the Federal Register to 
make it effective to all persons. 
dates: Effective date. This AD was 
effective earlier to all recipients of the 
telegraphic AD T80-22-54 dated 
October 24,1980. Initial compliance is 
before further flighL 
FOR FURTHER INFORMATION CONTACT: 

Mr. William M. Perrella, Airframe 
Branch, ANW-120S. Seattle Area 
Aircraft Certification Office. FAA 
Northwest Region, 9010 East Marginal 
Way South, Seattle, Washington 98108, 
telephone (206) 767-2518. 
SUPPLEMENTARY INFORMATION: One 
operator reported that the aileron 
control cables had been damaged by 
what appeared to be a drill bit. Similar 
damage, apparently caused during the 


installation of the Raisbeck 
modification, was found on five other 
subsequently inspected airplanes. The 
condition upon which the telegraphic 
AD was issued is likely to exist on other 
Rockwell NA-265-60 and NA-265-80 
airplanes modified in accordance with 
Raisbeck STC SA687NW and STC 
SA847NW. 

Since a situation existed that required 
immediate adoption of this regulation, it 
was found that notice and public 
procedure thereon were impracticable 
and good cause existed at the time of 
issuance, and still exists, for making this 
amendment effective in less than 30 
days. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
Section 39.13 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new 
Airworthiness Directive; 

Rockwell: Applies to Rockwell NA-265-60 
airplanes modified in accordance with 
Raisbeck Group STC SA687NW and 
Rockwell NA-265-80 airplanes modified 
in accordance with Raisbeck STC 
SA847NW. To prevent failure of the 
lateral control system, accomplish the 
following: 

A. Before further flight visually inspect for 
nicks, bums or other damage, the aileron 
cables, and the sector to which the cables 
attach, in the area of the sector, at 
approximately wing station 160. Inspect these 
parts in both wings. 

B. Cables found damaged are to be 
replaced. Sectors found damaged are to be 
replaced or repaired, as necessary, in 
accordance with FAR Part 43. or in a manner 
approved by the Chief, Seattle Area Aircraft 
Certification Office. FAA Northwest Region. 

C. Airplanes may be ferried in accordance 
with FAR 21.199 to a Maintenance Base, for 
the purpose of complying with this AD. 

D. This Airworthiness Directive is not 
applicable to airplanes inspected in 
accordance with the above if the inspections 
were accomplished after October 20,1960. 

This amendment becomes effective 
December 24.1980, and was effective 
earlier to those recipients of telegraphic 
AD T80-22-54 dated October 24.1980. 

(Secs. 313(a). 601, and 603. Federal Aviation 
Act of 1958. as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c). Department of 
Transportation Act (49 U.S.C. 1655(c)): and 14 
CFR 11.89) 

Note.—The FAA has determined that this 
document involves a regulation which is not 
considered to be significant under the 
provisions of Executive Order 12044. as 
implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26,1979). 


Issued in Seattle, Washington, on 
December 4,1980. 

Charles R. Foster, 

Director. Northwest Region. 

|FR Doc. «K38fi67 Filed U-12-80; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 

(Docket No. 80-NE-09, Arndt 39-39861 

Sikorsky S-76A Helicopters 
Certificated in All Categories; 
Airworthiness Directives 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule; request for 
comments. _ 

summary: This amendment amends an 
existing airworthiness directive (AD) 
80-06-01. Amendment 39-3918. 
applicable to S-76A helicopters 
certificated in all categories. This 
amendment removes required 
inspections from the AD for aircraft with 
installed main transmission support 
structure reinforcement kits and refers 
the owners/operators of these aircraft to 
the manufacturer’s Maintenance 
Manual. “Airworthiness Limitations" 
Section, for less restrictive mandatory 
inspections. 

dates: Effective date—December 23, 
1980. Comments must be received on or 
before February 23,1981. 
address: Send comments on the rule in 
duplicate to: Federal Aviation 
Administration. Office of the Regional 
Counsel. New England Region, 

Attention: Rules Docket No. 80-NE-09, 

12 New England Executive Park. 
Burlington, Massachusetts 01803. 

The applicable service bulletins may 
be obtained from Sikorsky Aircraft, 
Division of United Technologies 
Corporation, Stratford, Connecticut 
06602. Copies of the service bulletins are 
contained in the Rules Docket, Office of 
the Regional Counsel. New England 
Region, 12 New England Executive Park. 
Burlington, Massachusetts 01803. 

FOR FURTHER INFORMATION CONTACT: 
Stephen Soltis, Airframe Section, ANE- 
212, Engineering and Manufacturing 
Branch, Flight Standards Division. 
Federal Aviation Administration. New 
England Region. 12 New England 
Executive Park, Burlington, 
Massachusetts 01803, telephone 617- 
273-1328. 

SUPPLEMENTARY INFORMATION: 

Prior Regulatory History 

This notice further amends 
Amendment 39-3709, 45 FR 15174. AD 
80-06-01. as amended by Amendment 













82170 Federal Register / Vol. 45. No. 242 / Monday, December 15, 1980 / Rules and Regulations 


39-3788, 45 FR 37808, and further 
amended by Amendment 39-3918, 45 FR 
62793, which currently requires 10-hour 
repetitive inspections of reinforced as 
well as unreinforced main transmission 
support beams. 

At the time when Amendment 39-3786 
was issued, additional reinforcements 
were added to the transmission support 
structure on new production aircraft 
(serial numbers 760055, 760074, 760077, 
and subsequent) and were available as 
reinforcement kits for retrofit on 
delivered aircraft. 

FAA engineering evaluation of the 
design determined that the added 
reinforcements improved the integrity of 
the support beams. However, data and 
analysis were not sufficiently developed 
at that time to quantify an increase in 
the initial and repetitive inspection 
interval. The AD (Amendment 39-3918) 
was amended to include new 
procedures for inspecting the reinforced 
beams and at the same time maintained, 
for all configurations, the inspection 
interval already established for the 
original unreinforced structure. 

Analysis of all current data indicate 
that less restrictive initial and repetitive 
inspection requirements are appropriate 
for aircraft with reinforced beams. 

These inspection requirements have 
been incorporated into the S-76 
Maintenance Manual “Airworthiness 
Limitations” Section. Compliance with 
this section is mandatory per 
§§ 91.163(c) and 43.16 of the Federal 
Aviation Regulations (FARs) (14 CFR 
91.163(c) and 14 CFR 43.16). 

Operators and owners who have 
incorporated the modification kits, or 
have aircraft with the reinforcements 
installed at the factory, are referred to 
the Maintenance Manual, 

“Airworthiness Limitations” Sections 
for less restrictive mandatory 
inspections. 

Need for Amendment 

Subsequent to publication of AD 80- 
06-01, Amendment 39-3786, the 
manufacturer provided the FAA with 
analytical and test data for reinforced 
S-76A main transmission support 
structure. The agency determined that a 
less restrictive inspection interval is 
appropriate for those helicopters with 
reinforced structure. 

As this amendment relieves a 
restriction and imposes no additional 
burden on any person, notice and public 
procedure hereon are impracticable and 
unnecessary; a good cause exists for 
making this amendment effective in less 
than 30 days. 


Request for Comments on the Rule 

Although this action is in the form of a 
final rule which relieves a restriction 
and imposes no additional burden on 
any person and, thus, was not preceded 
by notice and public procedure, 
comments are invited on the rule. 

When the comment period ends, the 
FAA will use the comments submitted, 
together with other available 
information, to review the regulation. 
After the review, if the FAA finds that 
changes are appropriate, it will initiate 
rulemaking proceedings to amend the 
regulation. Comments that provide the 
factual basis supporting the views and 
suggestions presented are particularly 
helpful in evaluating the effects of the 
AD and determining whether additional 
rulemaking is needed. Comments are 
specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the rule that might 
suggest a need to modify the rule. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
effective December 23,1980, by 
amending Amendment 39-3918 (45 FR 
62793), AD 80-06-01, as follows: 

1. Change applicability statement to 
read; 

Applies to Sikorsky Model S-76A 
helicopters certificated in all categories. 

Owners/operators of aircraft serial 
numbers 760055, 780074. 760077, and 
subsequent, and those aircraft retrofitted 
with main transmission support 
reinforcement kits in accordance with 
Sikorsky Service Bulletin 76-53-12, dated 
September 5.1980, must inspect for cracks in 
accordance with Chapter 4 of the Sikorsky S- 
76 Maintenance Manual, SA 4047-76-2, 
"Airworthiness Limitations" Section, 

Revision No. 4-7 and subsequent, for 
mandatory inspections. 

2. Combine paragraphs l.a. with l.a.i. 
to read: 

a. Gain access to the 76209-03001-041 and 
-042 main transmission support structure 
fittings as follows: 

Remove the 76205-08001 main gearbox 
fairing assemblies to obtain access to the 
87209-03001-041 and -042 main transmission 
support structure fittings. 

3. Eliminate paragraph l.a.ii. and the 
“Note” that follows. 

4. Change paragraph l.c. to read: 

Using a light and mirror, visually inspect 
for cracks all accessible flanges and webs of 
the transmission support structure fittings. 

5. Remove from paragraph l.d. “and 
the 76070-20012-012 kit. if installed.” 

6. Revise the Note listing references as 
follows: 

Add: 

3. Sikorsky Service Bulletin 76-53-12, dated 
September 5.1980. 


The manufacturer’s specifications and 
procedures identified and described in 
this directive are incorporated herein 
and made a part hereof pursuant to 5 
U.S.C. 552(a)(1). All persons affected by 
this directive, who have not already 
received these documents from the 
manufacturer, may obtain copies upon 
request to Sikorsky Aircraft, Division of 
United Technologies Corporation, 
Stratford. Connecticut 06602. These 
documents may also be examined at 
FAA, New England Region, 12 New 
England Executive Park, Burlington. 
Massachusetts 01803, and at FAA 
Headquarters, 800 Independence 
Avenue, S.W., Washington. D.C. 

A historical file on this AD, which 
includes the incorporated material in 
full, is maintained by the FAA at its 
headquarters in Washington, D.C.. and 
at the FAA, New England Region 
Headquarters, Burlington, 

Massachusetts. 

This amendment becomes effective 
December 23,1980. 

(Secs. 313(a). 601, 603, Federal Aviation Act 
of 1958, as amended, (49 U.S.C. 1354(a). 1421, 
1423): sec. 6(c), Department of Transportation 
Act (49 U.S.C. 1655(c)); 14 CFR 11.89) 

Note.—The FAA has determined that this 
document involves a final regulation which is 
not significant under Executive Order 12044 
as amended, on June 27,1980, by Executive 
Order 12221, as implemented by DOT 
Regulatory Policies and Procedures (44 FR 
11034; February 28.1979). In addition, the 
expected impact is so minimal that this 
action does not warrant preparation of a 
regulatory evaluation. 

Issued in Burlington, Mass., on December 3. 
1980. 

Robert E. Whittington, 

Director, New England Region. 

Note.—The incorporation by reference 
provisions of this document were approved 
by the Director of the Federal Register on 
June 19.1967. 

(FR Doc. OO-aaettS Filed 12-12-SGt 8:45 om| 

BILUNG CODE 49KM3-M 


14 CFR Part 71 

[Airspace Docket No. 80-ASW-35] 

Alteration of Transition Area 
Correction; Woodward, Oklahoma 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Correction to final rule. 

summary: In a rule published in the 
Federal Register on October 30.1980, 
Vol. 45. page 71772, altering the 
transition area at Woodward, 
Oklahoma, there was a typographical 
error in the description of the transition 
area change. This action corrects that 
error, thereby, making the description of 
the transition area airspace to conform 
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with the area intended for the protection 
of aircraft executing instrument 
approach procedures to the West 
Woodward Airport. 

EFFECTIVE DATE: December 25,1900. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth L Stephenson. Airspace and 
Procedures Branch (ASW-535), Air 
Traffic Division, Southwest Region. 
Federal Aviation Administration, P.O. 
Box 1689, Fort Worth, Texas 76101; 
telephone (817) 624-4911, extension 302. 

SUPPLEMENTARY INFORMATION: 

Federal Register Document 80-33470, 
published on October 30.1980, (45 FR 
71772), altered the transition area at 
Woodward, Oklahoma, to encompass an 
instrument approach procedure based 
on a newly established NDB. In 
describing the transition area a 
typographical error occurred which 
caused the transition area to be 
improperly described. Subpart G of Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) was published in the 
Federal Register on January 2,1980 (45 
FR 445). Since this correction is a minor 
matter upon which the public would 
have no particular desire to comment, 
notice and public procedure thereon are 
unnecessary. 

Adoption of The Amendment 

In Federal Register Document No. 80- 
33470 as published in 45 FR 71772 on 
October 30,1980, under Woodward. 
Okla., delete: **7-mile radius southwest 
of Gage VORTAC;** and substitute 
therefor: “7-mile radius southwest to the 
Gage VORTAC.** 

(Sec. 307(a), Federal Aviation Act of 1958 (49 
U.S.C. 1348(a): and sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c))) 
Note.—The FAA has determined that this 
document involves a regulation which is not 
significant under Executive Order 12044, as 
inplemented by DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26,1979). 
Since this regulatory action involves an 
established body of technical requirements 
for which frequent and routine amendments 
are necessary to keep them operationally 
current and promote safe flight operations, 
the anticipated impact is so minimal that this 
action does not warrant preparation of a 
regulatory evaluation. 

Issued in Fort Worth, Texas, on December 
4.1980. 

F. E. Whitfield, 

Acting Director. Southwest Region. 

|FR Doc. 80-06669 Filed 12-12-00; 8:45 am) 

BILLING CODE 4910-13-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 282 

(Docket No. RM80-29] 

Section 206(d) Rule Exempting 
Agricultural Uses From Incremental 
Pricing Surcharges; Effective Date 

September 11,1980. 

agency: Federal Energy Regulatory 
Commission. 

action: Notice of effective date. 

summary: On May 7.1980, the Federal 
Energy Regulatory Commission 
(Commission) issued a rule (45 FR 33601, 
May 20,1980) providing an exemption 
for agricultural uses of natural gas from 
incremental pricing surcharges until 
such time as the Commission determines 
there is an economically practicable and 
reasonably available alternative fuel for 
a particular use. On the same day. the 
rule was transmitted to Congress for 
review as required by section 206(d) of 
the Natural Gas Policy Act of 1978. 
During the period for Congressional 
review, neither House disapproved the 
submittal. The exemptive rule thus 
became effective immediately upon 
expiration of the thirty-day 
Congressional review period. 

EFFECTIVE DATE: June 12,1980. 
for further information contact: 
Alice Fernandez, Office of Pipeline and 
Producer Regulation, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, (202) 357-9095. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-38855 Filed 12-12-80:8:45 am) 

BILLING CODE 6450-01-M 


18 CFR Part 282 

(Docket No. RM79-21] 

Rule Further Exempting Industrial 
Boiler Fuel Facilities From Incremental 
Pricing Above the Price of No. 6 Fuel 
Oil and Applying Ceiling Prices to 
Forty-Eight Incremental Pricing 
Regions; Effective Date 

September 11,1980. 

agency: Federal Energy Regulatory 
Commission. 

action: Notice of effective date. 

summary: On May 7,1980, the Federal 
Energy Regulatory Commission 
(Commission) adopted Order No. 81, a 
final rule subject to Congressional 


review, which provided that large 
industrial boiler fuel facilities subject to 
the incremental pricing program will 
continue to be surcharged only at the 
level of the high sulfur No. 6 fuel oil 
price through October 31,1981, (45 FR 
31300, May 13,1980). The rule was later 
transmitted to Congress for review as 
required by section 206(d) of the Natural 
Gas Policy Act of 1978. During the 
period for Congressional review, neither 
House disapproved the submittal. The 
exemptive rule thus became effective 
July 1,1980. 

EFFECTIVE DATE: July 1, 1980. 

FOR FURTHER INFORMATION CONTACT: 

Alice Fernandez, Office of Pipeline and 
Producer Regulation, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426, (202) 357-9095. 

Kenneth F. Plumb, 

Secretary 

(FR Doc 80-38854 Filed 12-12-80:8:45 am) 

BILUNG COOE 6450-01-41 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 888 

(Docket No. R-80-843) 

Schedule A—Fair Market Rents for 
new Construction and Substantial 
Rehabilitation, Philadelphia, 
Pennsylvania; Section 8 Projects 

agency: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 
action: Recission of interim rule. 

summary: A conflict exists between the 
October 1,1980 effective date of the 
Annual Revision of the Fair Market 
Rents for New Construction and 
Substantial Rehabilitation for all market 
areas, and the October 23,1980 effective 
date of the Special Revision of the Fair 
Market Rents for the Philadelphia, 
Pennsylvania market area. Accordingly, 
the Secretary is rescinding the Interim 
Rule for Effect, Schedule A—Fair 
Market Rents for New Construction and 
Substantial Rehabilitation for the 
Philadelphia, Pennsylvania market area 
which was published in the Federal 
Register on September 3,1980. 

EFFECTIVE DATE: September 3.1980. 

FOR FURTHER INFORMATION CONTACT: 
Edward M. Winiarski, Supervisory 
Appraiser, Valuation Branch. Technical 
Support Division, Office of Multifamily 
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Housing Development, 451 7th Street, 
SW.. Washington, D.C. 20410. (202) 755- 
5743. This is not a toll-free number. 

SUPPLEMENTARY INFORMATION: On 

September 3,1980 at 45 FR 58337 HUD 
published an Interim Rule for Effect 
which amended 24 CFR, Part 888, 
Subpart A. Schedule A, regarding the 
Fair Market Rents for the Philadelphia, 
Pennsylvania market area. 

The purpose of this Special Revision 
was to modify the October 1,1979 rent 
schedule applicable to that market area, 
thereby permitting the use of these 
amended rents to meet Fiscal year 1980 
production goals during September 1980. 
However, the publication of this Special 
Revision in the Federal Register took 
longer than had been anticipated, and it 
became effective October 23,1980. 

Meanwhile, the Annual Revision of 
the Fair Market Rents for New 
Construction and Substantial 
Rehabilitation for all market areas was 
published as an Interim Rule for Effect 
in the Federal Register on August 29, 
1980, with an effective date of October 
1.1980. 

Since it was originally intended that 
the Annual Revision of the Fair Market 
Rents effective October 1,1980 would 
supersede on that date the Special 
Revision Fair Market Rents planned for 
use in September 1980, the fact that the 
Special Revision of the Fair Market 
Rents for the Philadelphia, Pennsylvania 
market area published September 3, 

1980 had an effective date of October 23, 
1980 rendered this Special Revision 
useless for its intended purposes. 
Accordingly, the Secretary has 
determined that the September 3,1980 
Interim Rule for Effect must be 
rescinded. 

The prior Fair Market Rent schedule 
for the Philadelphia, Pennsylvania 
market area which was published on 
August 29,1980 with an effective date of 
October 1,1980, will, without further 
publication in the Federal Register, be 
continued as a Final Rule. 

(Sec. 7(d) of the Department of HUD Act; (42 
U.S.C. 3535(d))) 

Issued at Washington. D.C. on. December 8. 
1980. 

Lawrence B. Simons, 

Assistant Secretary for Housing—Federal 
Housing Commissioner. 

|FR Doc. 80-38712 Filed 12~12-4tt &45 aro| 

8ILUNG CODE 42KMM-II 


PENSION BENEFIT GUARANTY 
CORPORATION 

29 CFR Part 2610 

Interim Regulation on Valuation of 
Plan Benefits; Amendment Adopting 
Additional PBGC Rates 

AGENCY: Pension Benefit Guaranty 
Corporation. 

action: Amendment to the interim 
regulation. 

summary: This amendment to the 
interim regulation on Valuation of Plan 
Benefits contains the interest rates and 
factors for the period beginning January 
1,1981. The interest rates and factors 
are to be used to value benefits 
provided under terminating pension 
plans covered by Title IV of the 
Employee Retirement Income Security 
Act of 1974 (the "Act”). 

The valuation of plan benefits is 
necessary because under section 4041 of 
the Act, the Pension Benefit Guaranty 
Corporation (“PBGC") and the plan 
administrator must determine whether a 
terminating pension plan has sufficient 
assets to pay all guaranteed benefits 
provided under the plan. If the assets 
are insufficient, the PBGC will pay the 
guaranteed benefits under the plan 
termination insurance program 
established under Title IV. 

The interest rates and factors set forth 
in the regulation are adjusted 
periodically to reflect changes in 
financial and annuity markets. This 
amendment adopts the rates and factors 
applicable to plans that terminate on or 
after January 1,1981, and enables the 
PBGC to value the benefits provided 
under those plans. These rates and 
factors will remain in effect until PBGC 
publishes a notice revising them. 
effective date: January 1,1981. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Nina R. Hawes. Staff Attorney, 
Office of the General Counsel. Pension 
Benefit Guaranty Corporation, 2020 K 
Street, N.W., Washington, D.C. 20006, 
202-254-3010. 

SUPPLEMENTARY INFORMATION: On 

November 3.1976, the Pension Benefit 
Guaranty Corporation (the "PBGC’*) 
issued an interim regulation establishing 
the methods for valuing plan benefits of 
terminating plans covered under Title IV 
of the Employee Retirement Income 
Security Act of 1974 (the “Act”) (41 FR 
48484 et seq.). Specifically, the 
regulation contains a number of 
formulas for valuing different types of 
benefits. In addition, Appendix B of the 
regulation sets forth the various interest 
rates and factors that are to be used in 
the formulas. Because these rates and 


factors reflect current conditions in the 
financial and annuity markets, it is 
necessary to update the rates and 
factors periodically. 

When first published. Appendix B 
contained interest rates and factors to 
be used to value benefits in plans that 
terminated on or after September 2. 

1974, but before October 1,1975. 
Subsequently, the PBGC adopted 
additional rates and factors for valuing 
benefits in plans that terminated on or 
after October 1,1975, but before 
December 1.1980. (29 CFR 2610 (1979), 

44 FR 42180, 44 FR 58908. 45 FR 2026, 45 
FR 21228, 45 FR 43164, 45 FR 64907, 45 
FR 75658). 

On November 14,1980, the PBGC 
published the first set of prospective 
interest rates for plans that terminate on 
or after December 1.1980 (45 FR 75209). 
Those rates will be in effect for plans 
that terminate on or after December 1. 
1980 and before January 1,1981. 

Appendix B is amended by this 
document to add a set of interest rates 
and factors for plans that terminate on 
or after January 1,1981. These rates and 
factors will remain in effect until such 
time as PBGC publishes another notice 
which changes the rates. 

As a rule, these rates will be in effect 
for at least one month. If these new 
rates are to be changed for the month of 
February, 1981, PBGC will publish a 
notice to that effect no later than the 
15th of January. If no change is to be 
made, no notice will be published, and 
the January, 1981 rates will remain in 
effect at least through the month of 
February, 1981. 

Because of the need to determine and 
issue new interest rates and factors 
within a very tight time frame, so that 
the rates can be as accurate as possible 
and issued on a prospective basis, the 
PBGC finds that notice of and public 
comment on this amendment are 
impracticable and contrary to the public 
interest. Moreover, because of the need 
to provide immediate guidance for the 
valuation of benefits under plans that 
will terminate on or after January 1, 

1981, and because no adjustment by 
ongoing plans is required by this 
amendment, the PBGC finds that good 
cause exists for making the rates set 
forth in this amendment to the interim 
regulation effective less than 30 days 
after publication. 

In consideration of the foregoing, Part 
2610 of Chapter XXVI, Title 29, Code of 
Federal Regulations, is hereby amended 
by revising the heading of Table XXI 
and by adding a new Table XXII to 
Appendix B, as follows: 






Appendix B—Interest Rates and Quantities 
Used To Value Benefits 
4 « ♦ * * 

XXI. The following interest rates and 
quantities used to value benefits shall be 
effective for plans that terminate on or after 
December 1.1980 and before January 1,1981. 

* * • * * 

XXII. The following interest rates and 
quantities used to value benefits shall be 
effective for plans that terminate on or after 
January 1, 1981. 

1. Interest rate for valuing immediate 
annuities. , 

An interest rate of 9Vz percent shall be 
used to value immediate annuities, to 
compute the quantity “G," in § 2610.6 and to 
value both portions of a cash refund annuity. 
U. Interest rate for valuing death benefits. 
An interest rate of 5 percent shall be used 
to value death benefits other than the 
decreasing term insurance portion of a cash 
refund annuity pursuant to § 2610.8. 

111. Interest rates and quantities used for 
valuing deferred annuities. 

The following factors shall be used to value 
deferred annuities pursuant to § 2610.6: 

(1) k,=1.0875 

(2) kj=1.075 

(3) k,=1.04 

(4) n»=7 

(5) n*=8 

(Secs. 4002(b)(3). 4041(b), 4044, 4062(b)(1)(A), 
Pub. L. 93-406. 88 Stat. 1004.1020.1025-27, 
1029 (29 U.S.C. 1302(b)(3), 1341(b), 1344. 
1362(b)(1)(A))) 

Issued at Washington. D.C., on this 8th day 
of December, 1980. 

Robert E. Nagle, 

Executive Director, Pension Benefit Guaranty 
Corporation. 

[FR Doc 80-38565 Filed 12-11-80:8:45 am] 

BILLING COOE 7708-01-11 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 906 

Conditional Approval of the 
Permanent Program Submission From 
the State of Colorado Under the 
Surface Mining Control and 
Reclamation Act of 1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Final rule._ 

summary: On February 29,1980. the 
State of Colorado submitted to the 
Department of the Interior its proposed 
permanent regulatory program under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). The purpose of 
the submission is to demonstrate the 
State’s intent and capability to 
administer and enforce the provisions of 


SMCRA and the permanent regulatory 
program regulations, 30 CFR Chapter 
VII. 

After providing opportunities for 
public comment and a thorough review 
of the program submission, the 
Secretary of the Interior has determined 
that the Colorado program meets the 
minimum requirements of SMCRA and 
the permanent program regulations, 
except for minor deficiencies discussed 
below under “Supplementary 
Information.” Accordingly, the Secretary 
of the Interior is conditionally approving 
the Colorado program. 

A new Part 906 is being added to 
Subchapter T of 30 CFR Chapter VII to 
implement this decision. 

EFFECTIVE date: This conditional 
approval is effective December 15,1980. 

This conditional approval will 
terminate on December 1,1981 as 
specified in 30 CFR 906.11 unless the 
deficiencies identified below have been 
corrected in accord with 30 CFR 906.11 
adopted below. 

addresses: Copies of the Colorado 
program and the administrative record 
on the Colorado program, including the 
letter from the Colorado Department of 
Natural Resources (DNR agreeing to 
correct the deficiencies which resulted 
in the conditional approval, are 
available for public inspection and 
copying during business hours at: 

Colorado Department of Natural Resources, 
1313 Sherman Street. Denver, CO 80203; 
Telephone: (303) 839-3567. 

Office of Surface Mining. Brooks Towers. 

102015th Street. Denver. Colorado 80202; 
Telephone: (303) 837-5421. 

Office of Surface Mining, Room 153, Interior 
South Building, 1951 Constitution Ave. 

NW., Washington, DC 20240; Telephone: 
(202) 343-4728. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Carl C. Close, Assistant Director, 
State and Federal Programs, Office of 
Surface Mining Reclamation and 
Enforcement, U.S. Department of the 
Interior, South Building, 1951 
Constitution Ave. NW.. Washington, DC 
20240; Telephone: (202) 343-4225. 

SUPPLEMENTARY INFORMATION: 
Introduction 

This notice is organized to assist 
understanding of the findings underlying 
the Secretary’s decision. It is divided 
into six major parts: 

A. General Background on the 
Permanent Program. 

B. General Background on the State 
Program Approval Process. 

C. Background on the Colorado 
Program Submission. 

D. Secretary’s Findings. 

E. Disposition of Comments. 


F. Secretary’s Decision. 

Part A sets forth the statutory and 
regulatory framework of the 
environmental protection regulatory 
scheme under SMCRA. 

Part B sets forth general statutory and 
regulatory scheme applicable to all 
states which wish to obtain primary 
jurisdiction to implement the permanent 
program within their borders. 

Part C summarizes the steps 
undertaken by Colorado and officials of 
the Department of the Interior, beginning 
with Colorado’s initial program 
submission and its subsequent 
amendments and additional materials 
and leading to the decision being 
announced today. 

Part D contains the findings the 
Secretary has made with respect to each 
of the criteria found in SMCRA and the 
Secretary’s regulations for evaluation of 
a state program. 

Part E contains a detailed analysis of 
relevant comments from the public, 
industry, and other government agencies 
with respect to the Colorado program. 

Part F identifies and explains the 
Secretary’s decisions. 

A. General Background on the 
Permanent Program 

The environmental protection 
provisions of SMCRA are being 
implemented in two phases—the initial 
program and the permanent program—in 
accordance with Sections 501-503 of 
SMCRA, 30 U.S.C. 1251-1253. The initial 
program became effective on February 
3,1978, for new coal mining operations 
on non-federal and non-Indian lands 
which received state permits on or after 
that date and was effectuated on May 3, 
1978, for all coal mines existing on that 
date. The initial program rules were 
promulgated by the Secretary on 
December 13,1977 under 30 CFR Parts 
710-725, 42 FR 62639 et seq. 

The permanent program will become 
effective in each state upon the approval 
of a state program by the Secretary of 
the Interior or implementation of a 
federal program within the state. If a 
state program is approved, the state, 
rather than the federal government, will 
be the primary regulator of activities 
subject to SMCRA. 

The federal rules for the permanent 
program, including procedures for states 
to follow in submitting state programs 
and minimum standards and procedures 
the state program must include to be 
eligible for approval, are found in 30 
CFR Parts 700-707 and 730-865. Part 705 
was published October 20,1977 (42 FR 
56064); and Parts 795 and 865 (originally 
Part 830) were published December 13. 
1977 (42 FR 62639). The other permanent 
program regulations were published at 
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44 FR 15312^-15463 (March 13,1979). 
Errata notices were published at 44 FR 
15485 (March 14,1979), 44 FR 49673- 
49687 (August 24,1979). 44 FR 53507- 
53509 (September 14,1979), 44 FR 66195 
(November 19,1979), 45 FR 26001 (April 

16.1980) , 45 FR 37818 (June 5,1980), and 

45 FR 47424 (July 15,1980). Amendments 
to the regulations have been published 
at 44 FR 60969 (October 22,1979), as 
corrected at 44 FR 75143 (December 19, 
1979). 44 FR 75302-75303 (December 19, 
1979), 44 FR 77440-77447 (December 31, 

1979) , 45 FR 2626-2629 (January 11, 

1980) , 45 FR 25998-26001 (April 16,1980), 
45 FR 33926-33927 (May 20,1980), 45 FR 
37818 (June 5,1980), 45 FR 39446-39447 
(June 10,1980), 45 FR 52306-52324 
(August 8,1980), and 45 FR 76932 
(November 20,1980). Portions of these 
rules have been suspended, pending 
further rulemaking. See 44 FR 67942 
(November 27,1979), 44 FR 77447-77454 
(December 31.1979). 45 FR 6913 (January 

30.1980) and 45 FR 51547-51550 (August 

4.1980) . 

B. General Background on State 
Program Approval Process 

Any state wishing to assume primary 
jurisdiction for the regulation of coal 
mining under SMCRA may submit a 
program for consideration. The 
Secretary of the Interior has the 
responsibility to approve or disapprove 
the submission. 

The federal rules governing state 
program submissions are found at 30 
CFR Parts 730-732. After review of the 
submission by the Office of Surface 
Mining Reclamation and Enforcement 
(OSM) and other agencies, as well as an 
opportunity for the state to make 
additions or modifications to the 
program, and an opportunity for public 
comment, the Secretary may approve 
the program unconditionally, approve it 
conditioned upon minor deficiencies 
being corrected in accordance with a 
specified timetable set by the Secretary, 
or disapprove the program in whole or 
in part. If any part of the program is 
disapproved, the state may submit 
revisions of the program to correct the 
items which needed change to meet the 
requirements of SMCRA and the 
applicable federal regulations. If this 
revised program is also disapproved, 
SMCRA requires the Secretary of the 
Interior to establish a federal program in 
that state. The state may again request 
approval to assume primary jurisdiction 
after the Secretary implements the 
federal program. 

Different criteria apply to various 
elements of a state program for the 
purpose of determining whether they 
can be approved by the Department. 
There are three categories of potential 


program elements, each with its own 
standard of review, as follows: 

1. “State window"proposals — 
Pursuant to 30 CFR 731.13, an alternative 
proposed by a state to a provision of the 
Secretary’s regulations must be both “in 
accordance with” SMCRA and 
"consistent with" the Secretary’s 
regulations. Under 30 CFR 730.5, “in 
accordance with” SMCRA means that 
the state alternative meets the minimum 
requirements and includes all applicable 
provisions of SMCRA, while “consistent 
with” the Secretary’s regulations means 
that the state proposal is no less 
stringent than and meets the applicable 
provisions of 30 CFR Chapter VII. 

The state window provision may not 
be used to vary the requirements of 
SMCRA. The Secretary will approve a 
state window item that achieves the 
same or greater degree of environmental 
protection and procedural safeguards as 
the federal regulation. In addition, the 
state must demonstrate that the 
alternative provision is necessary 
because local requirements or local 
environmental conditions are such that 
either the use of the federal regulations 
would not allow the state to accomplish 
the intended result or the alternative 
will accomplish the result in a more 
efficient or effective manner. 

2. Regulations for Inspection and 
Enforcement —As required by Section 
518 of SMCRA, the civil and criminal 
penalty provisions of a state program 
must be no less stringent than the 
requirements of Section 518 and must be 
consi sten t with the federal regulations 
in 30 CFR Part 845 (see Item 1 above for 
meaning of “consistent with”). However, 
as discussed below, a recent court 
decision by the U.S. District Court for 
the District of Columbia, In re: 
Permanent Surface Mining Regulation 
Litigation , Civil Action No. 79-1144 
(May 16.1980, p. 56) has held that states 
cannot be required to establish a point 
system like that in Part 845, and the 
Secretary cannot require that state 
systems result in penalties as high as 
those under OSM’s point system. Under 
Section 521 of SMCRA, the sanctions in 
a state program must also be no less 
stringent than those in Section 521 and 
must be consistent with 30 CFR Part 808, 
Sections 843.11, 843.12, 843.19, and 
Subchapter G (Permit Systems). State 
regulations which establish the 
procedural requirements related to civil 
and criminal penalties and sanctions 
must be the same as or similar to the 
procedures in Sections 518 and 521 of 
SMCRA and must be consistent with 30 
CFR Parts 808, 843, 845, and Sub- 
chapter G. 

3. Other State Program Elements —If 
a state provision is neither a state 


window alternative nor a procedure or 
sanction related to inspection and 
enforcement, then the standard to be 
applied in evaluating each element is 
whether the state provision is consistent 
with the corresponding provision of the 
federal regulations and in accordance 
with the relevant section of SMCRA, as 
set forth in 30 CFR 732.15(b) for each of 
the 16 state program requirements. 
Under Section 505 of SMCRA and 30 
CFR 730.11, state provisions which 
provide more stringent land use and 
environmental controls are not to be 
considered inconsistent with the federal 
requirements. 

The procedure and timetable for the 
Secretary’s review of state programs 
was initially published March 13,1979 
(44 FR 15326). to be codified at 30 CFR 
Part 732. As a result of the litigation in 
the U.S. District Court for the District of 
Columbia discussed below, the deadline 
for states to submit proposed programs 
was extended from August 3,1979, to 
March 3,1980. Section 732.11(d) required 
that if all required and fully enacted 
laws and regulations were not part of 
the program by November 15,1979, the 
program would be disapproved. Because 
the submission deadline had been 
changed to March 3,1980, 30 CFR 
732.11(d) was amended to provide that 
program submissions that do not contain 
all required and fully enacted laws and 
regulations by the 104th day following 
program submission will be disapproved 
pursuant to the procedures for the 
Secretary’s initial decision in $ 732.13 
(45 FR 33927, May 20.1980). 

The Colorado program was submitted 
to OSM on February 29,1980. The 104th 
day after February 29 was June 12,1980. 

The Secretary, in reviewing state 
programs, is complying with the 
provisions of Section 503 of SMCRA, 30 
U.S.C. 1253, and 30 CFR 732.15. With 
respect to the Colorado program, the 
Secretary has used as criteria the 
federal rules as corrected, amended, and 
suspended in the Federal Register 
notices cited above under “General 
Background on the Permanent Program" 
and as affected by three recent 
decisions of the U.S. District Court for 
the District of Columbia in In re: 
Permanent Surface Mining Regulation 
Litigation, Civil Action No. 79-1144 
(February 26, May 16, and August 15, 
1980). That litigation is a consolidation 
of several lawsuits challenging the 
Secretary's permanent regulatory 
program. 

There have been three recent 
decisions from the District Court that 
affect the decision-making process. 
Because of the complex litigation, the 
court has issued its decision in two 
“rounds.” The Round 1 opinion, dated 
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February 26,1?80, rejected several 
generic attacks on the permanent 
program regulations, but resulted in 
suspension or remand of all or part of 22 
specific regulations. The Round II 
opinion, dated May 16,1980, rejected 
additional generic attacks on the 
regulations, but remanded some 40 
additional parts, sections or subsections 
of the regulations. 

The court in its Round II opinion also 
ordered the Secretary to "affirmatively 
disapprove, under Section 503 [of 
SMCRA], those segments of a state 
program that incorporate a suspended or 
remanded regulation" (Mem. Op., May 
16,1980, p. 49). However, on August 15, 
1980, the court stayed this portion of its 
opinion. The effect of this stay is to 
allow the Secretary to approve state 
program provisions equivalent to 
remanded or suspended federal 
provisions in the three circumstances 
described in the paragraph below. 
Therefore, the Secretary is applying the 
following standards to the review of 
state program submissions: 

1. The Secretary need not 
affirmatively disapprove state 
provisions similar to those federal 
regulations which have been suspended 
or remanded by the District Court where 
the State has adopted such provisions in 
a rulemaking or legislative proceeding 
which occurred either before the 
enactment of SMCRA or after the date 
of the Round II District Court decision, 
since such state regulations clearly are 
not based solely upon the suspended or 
remanded federal regulations. The 
Secretary need not affirmatively 
disapprove provisions based upon 
suspended or remanded federal rules if 
a responsible state official has 
requested the Secretary to approve 
them. 

2. The Secretary will affirmatively 
disapprove all provisions of a state 
program which incorporate suspended 
or remanded federal rules and which do 
not fall into one of the three categories 
in paragraph one, above. The Secretary 
believes that the effect of his 
"affirmative disapproval" of a section in 
the state's regulations is that the 
requirements of that section are not 
enforceable in the permanent program at 
the federal level to the extent they have 
been disapproved. That is, no cause of 
action for enforcement of the provisions, 
to the extent disapproved, exists in the 
Federal courts, and no. federal 
inspection will result in notices of 
violation or cessation orders based upon 
the "affirmatively disapproved" 
provisions. The Secretary takes no 
position as to whether the affirmatively 
disapproved provisions are enforceable 


under state law and in state courts. 
Accordingly, these provisions are not 
being pre-empted or suspended, 
although the Secretary may have the 
power to do so under Section 505(b) of 
SMCRA and 30 CFR 730.11. 

3. A state program need not contain 
provisions to implement a suspended or 
remanded regulation and no state 
program will be disapproved for failure 
to contain a suspended regulation. 

4. A state must have authority to 
implement all permanent program 
provisions of SMCRA, including those 
provisions of SMCRA upon which 
remanded or suspended regulations 
were based. 

5. A state program may not contain 
any provision which is inconsistent with 
a provision of SMCRA. 

6. Programs will be evaluated only on 
provisions other than those that must be 
disapproved because of the court’s 
order. The remaining provisions will be 
approved unconditionally, conditionally 
approved, or disapproved, in whole or in 
part, in accordance with 30 CFR 732.13. 

7. Upon promulgation of new 
regulations to replace those that have 
been suspended or remanded, the 
Secretary will afford states that have 
approved or conditionally approved 
programs a reasonable opportunity to 
amend their programs, as appropriate. In 
general, the Secretary expects that the 
provisions of 30 CFR 732.17 will govern 
this process. 

A list of the regulations suspended or 
remanded as a result of the Round I and 
Round II litigation was published in the 
Federal Register on July 7,1980 (45 FR 
45604). A notice oflhe availability of a 
proposed list of Colorado provisions 
incorporating the suspended or 
remanded federal regulations was 
published at 45 FR 46823 (July 11,1980). 
All of Colorado's provisions in the areas 
of suspended or remanded rules were 
promulgated after the District Court’s 
Round II opinion. Accordingly, no 
provisions of the program are being 
affirmatively disapproved by the 
Secretary. 

To codify decisions on state programs, 
federal programs, and other matters 
affecting individual states, OSM has 
established a new Subchapter T of 30 
CFR Chapter VII. Subchapter T will 
consist of Parts 900 through 950. 
Provisions relating to Colorado will be 
found in 30 CFR Part 906. 

C. Background on the Colorado Program 
Submission 

On February 29,1980, OSM received a 
proposed regulatory program from the 
State of Colorado. The program was 
submitted by the Colorado Department 
of Natural Resources (DNR), the agency 


which will be the regulatory authority 
under the Colorado permanent program. 
Notice of receipt of the submission 
initiating the program review was 
published in the March 11,1980, Federal 
Register (45 FR 15581-15583) and in 
newspapers of general circulation 
within the State. The announcement 
noted information for public 
participation in the initial phase of the 
review process relating to the Regional 
Director’s determination of whether the 
submission was complete. 

On April 17,1980, the Regional 
Director held a public review meeting on 
the program and its completeness in 
Denver, Colorado. The public comment 
period on completeness began on March 
11,1980, and closed on April 28,1980. 

On May 2,1980, the Regional Director 
published notice in the Federal Register 
announcing that he had determined the 
program to be complete (45 FR 29311- 
29312). The notice specified that the 
submission included all elements 
required by 30 CFR 731.14. 

On)une 12.1980, DNR submitted 
amendments to the program submission 
which contained 

1. A memorandum addressing OSM’s 
review of the Colorado Surface Coal 
Mining and Reclamation Act. 

2. Attachment E—Changes to the 
Colorado regulations based on public 
review and comment. OSM review and 
comment, OSM suspensions of or 
changes to regulations occurring after 
December 1 , 1979, and the two opinions 
rendered by Judge Thomas J. Flannery, 
U.S. District Court for the District of 
Columbia, concerning the OSM 
Permanent Regulatory Program. 

3. Supplementary Materials: 

a. State forms approved by Mined 
Land Reclamation Board: 

b. Severability section of State law, 2- 
4-204 CRS 1973; 

c. State law on protection of State 
employees. 18-8-102 and 18-8-106; 

d. Opinion of the Colorado Attorney 
General on selected issues raised by 
OSM; and 

e. Proposed amendments to the 
Colorado Surface Coal Mining 
Reclamation Act (see Finding 1(g) 
below). 

On June 23,1980, the Regional 
Director published notice in the Federal 
Register (45 FR 41969-41971) and in the 
newspapers of general circulation 
within the State that the revisions to the 
Colorado permanent program 
submission were available for public 
review and comment. The notice set 
forth procedures for the public hearing 
and comment period on the substance of 
the Colorado program. In response to 
public comments, the hearing date and 
close of the public comment period were 
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changed to provide more time for public 
review and comment. On July 3,1980, 
the Regional Director published a notice 
in the Federal Register making these 
changes (45 FR 45313). 

On July 11,1980, the Office of Surface 
Mining published a notice in the Federal 
Register (45 FR 46821) which invited 
public comment on the Secretary’s 
tentative determination identifying 
provisions in the Colorado State 
program which incorporate suspended 
or remanded rules. 

On July 16 and 25,1980, Colorado 
submitted additional proposed statutory 
and regulatory changes and clarifying 
information. This information has been 
considered by the Secretary in the 
findings of Section D and in his decision. 

On July 25,1980, the Regional Director 
held a public hearing on the Colorado 
submission in Denver, Colorado. The 
public comment period on the Colorado 
regulatory program ended on July 28, 
1980. 

On July 30,1980 the Regional Director 
submitted to the director of OSM his 
recommendation that the Colorado 
program be conditionally approved, 
together with copies of the transcript of 
the public meeting and the public 
hearing, written presentations, exhibits, 
copies of all public comments received 
and other documents comprising the 
administrative record. 

On September 16,1980, the 
Administrator of the Environmental 
Protection Agency transmitted his 
written concurrence on the Colorado 
program. 

On August 20,1980, the Office of 
Surface Mining published in the Federal 
Register a notice of the availability of 
the comments on the Colorado program 
submitted by the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and other 
federal agencies (45 FR 55479). 

On September 17,1980, the Director of 
OSM recommended to the Secretary 
that the Colorado program be 
conditionally approved. On October 3, 
1980, the Secretary decided to 
conditionally approve Colorado’s 
program, and on November 12,1980, the 
State accepted the conditions of 
approval. 

D. Secretary's Findings. 

1. In accordance with Section 503(a) of 
SMCRA, the Secretary Finds that 
Colorado has, subject to the exceptions 
in the findings noted below, the 
capability to carry out the provisions of 
SMCRA and to meet its purpose in the 
following ways: 

(a) The Colorado Surface Coal Mining 
and Reclamation Act and the 
regulations adopted thereunder provide 


for the regulation of surface coal mining 
and reclamation operations on non- 
Indian and non-federal lands in 
Colorado in accordance with SMCRA; 

(b) The Colorado Surface Coal Mining 
Reclamation Act provides sanctions for 
violations of Colorado laws, regulations 
or conditions of permits concerning 
surface coal mining and reclamation 
operations, and these sanctions meet the 
requirements of SMCRA, including civil 
and criminal actions, forfeiture of bonds, 
suspensions, revocations, and 
withholding of permits, and the issuance 
of cease-and-desist orders by the DNR 
or its inspectors; 

(c) The Colorado Department of 
Natural Resources has sufficient 
administrative and technical personnel 
and sufficient funds to enable Colorado 
to regulate surface coal mining and 
reclamation operations in accordance 
with the requirements of SMCRA. 

(d) Colorado law provides for the 
effective implementation, maintenance, 
and enforcement of a permit system that 
meets the requirements of SMCRA for 
the regulation of surface coal mining 
and reclamation operations on non- 
Indian and non-federal lands within 
Colorado; 

(e) Colorado has established a process 
for the designation of areas as 
unsuitable for surface coal mining in 
accordance with Section 522 of SMCRA, 
30 U.S.C. 1272; 

(f) Colorado has established, for the 
purpose of avoiding duplication, a 
process for coordinating the review and 
issuance of permits for surface coal 
mining and reclamation operations with 
other federal and state permit processes 
applicable to the proposed operations; 

(g) 30 CFR 732.11(d) requires that 
program submissions that do not contain 
all required and "fully enacted" laws 
and regulations by the 104th day after 
submission of the program (June 12,1980 
in Colorado's case) be disapproved 
pursuant to the procedures for the 
Secretary's initial decision in 30 CFR 
732.13. With respect to the status of 
Colorado's regulations, the June 11,1980 
letter which accompanied the State's 
modifications to its proposed program 
addressed the question of whether the 
State's rules and regulations are fully 
enacted for purposes of meeting the 
requirement of 30 CFR 732.11(d). As 
indicated in the State's letter, three 
additional steps had to be undertaken 
before final promulgation. First, a basis 
and purpose statement was to be 
prepared before the Mined Land 
Reclamation Board could promulgate the 
rules and regulations as final. The June 
11 letter indicates that this statement 
would consist of (1) adoption, by 
reference, of appropriate portions of the 


preamble to OSM's permanent 
regulatory program; (2) the section-by- 
section analysis and comparison of the 
State and federal rules as originally 
submitted by the State; and (3) 
Attachment E to the State program 
submission, which contains revisions to 
the original program submission, an 
explanation of the rationale for the 
decisions made, and OSM comments on 
the proposed rules and regulations. 

Since the contents of the basis and 
purpose statement are either in the 
preamble to 30 CFR Chapter VII or in 
the State program submission, as 
modified, the State characterized the 
preparation of the statement and final 
promulgation by the Colorado Mined 
Land Reclamation Board as merely 
"ministerial." 

Similarly, the State considered the 
second requirement for an Attorney 
General opinion after Board 
promulgation to be satisfied at that time 
by a statement of the Attorney General 
attached to the program modification 
that he anticipated that his ultimate 
opinion would be favorable. 

Third, before the rules and regulations 
could become effective, publication of 
such rules and regulations was also 
required. The State considered this also 
to be a ministerial action. 

The Colorado Administrative 
Procedures Act (1973, CRS 24-4-103(4), 
as amended) states that a basis and 
purpose statement must accompany all 
rules and regulations. The statement of 
basis and purpose for rules which 
involve scientific or technological issues 
must include a detailed analytical 
evaluation of the scientific or 
technological rationale justifying the 
rules. The Colorado Mined Land 
Reclamation Board published and 
promulgated the regulations (as they 
appeared in Colorado’s submission of 
June 11,1980) on July 23,1980. The 
"basis and purpose statement" is one 
page in length and refers to OSM’s 
permanent program preamble, the 
State’s side-by-side analysis of the State 
rules and the federal rules and 
Attachment E to the Colorado program 
submission. 

Based on the above facts, the 
Secretary finds that the Colorado 
program submission of June 11,1980 
contained fully enacted laws and 
regulations and therefore conforms with 
30 CFR 732.11(d). It should be noted that 
proposed statutory and regulatory 
changes submitted by the State 
subsequent to the 104th day have not 
been considered by the Secretary for 
purposes of this decision. 

2. As required by Section 503(b)(1)—(3) 
of SMCRA, 30 U.S.C. 1235(b)(l)-(3), and 
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30 CFR 732.11-732.13, the Secretary has, 
through OSM: 

(a) Solicited and publicly disclosed 
the views of the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and the heads 
of other federal agencies concerned with 
or having special expertise pertinent to 
the proposed Colorado program; 

(b) Obtained the written concurrence 
of the Administrator of the 
Environmental Protection Agency with 
respect to those aspects of the Colorado 
program which relate to air or water 
quality standards promulgated under the 
authority of the Clean Water Act, as 
amended, 33 U.S.C. 1151-1175, and the 
Clean Air Act, as amended 42 U.S.C. 

7401 et seq.\ and 

(c) Held a public review meeting in 
Denver, Colorado on April 17,1980, to 
discuss the Colorado program 
submission and its completeness and 
held a public hearing in Denver, 
Colorado on July 25,1980, on the 
substance of the Colorado program 
submission. 

3. In accordance with Section 
503(b)(4) of SMCRA, 30 U.S.C. 

1253(b)(4), the Secretary Finds that the 
State of Colorado has the legal authority 
and qualified personnel necessary for 
the enforcement of the environmental 
protection standards of SMCRA and 30 
CFR Chapter VII. 

4. In accordance with 30 CFR 732.15, 
the Secretary finds, on the basis of 
information in the Colorado program 
submission, including the section-by¬ 
section comparison of the Colorado law 
and regulations with SMCRA and 30 
CFR Chapter VII, public comments, 
testimony and written presentations at 
the public hearings, and other relevant 
information, that; 

(a) The Colorado program provides for 
Colorado to carry out the provisions and 
meet the purpose of SMCRA and 30 CFR 
Chapter VII. 

(b) Colorado has proposed the 
following alternate approaches to the 
requirements of 30 CFR Chapter VII 
pursuant to 30 CFR 731.13: 

(i) Impoundments—(30 CFR 
816.49(a)(4). 817.49(a)(4); SR 4.05.9(l)(d)) 
The federal rule states that a permanent 
water impoundment may be authorized 
by the regulatory authority if certain 
demonstrations are made. One of the 
required demonstrations includes a 
showing that permanent water 
impoundments will not result in the 
diminution of the quality or quantity of 
water used by adjacent or surrounding 
landowners for agricultural, industrial, 
recreational, or domestic uses. Colorado 
has added the modifying phrase “except 
in accordance with applicable State 
law." As an explanation, the State refers 


to CRS 37-92-501 which, as expected of 
western state water law, provides for 
consideration of "the relative priorities 
and quantities of all water rights." Thus, 
state law under certain circumstances 
allows diminution of junior water rights. 
However, the modification is in 
accordance with Section 717(a) of the 
SMCRA, which states that "[njothing in 
this Act shall be construed as affecting 
in any way the right of any person to 
enforce, protect, under applicable law, 
his interest in water resources * * V* 
Therefore, the Colorado change is 
considered to be justified as a “state 
window" by the Secretary since it is 
based on local requirements of State 
water law and is consistent with 
SMCRA and 30 CFR Chapter VII. 

(ii) Water rights and replacement—(30 
CFR 816/817.54; SR 4.05.15) The federal 
rules require that any person who 
conducts surface or underground mining 
activities shall replace the water supply 
of an owner of interest in real property 
who obtains all or part of his or her 
supply of water from an underground or 
surface source, where the water supply 
has been affected by contamination, 
diminution, or interruption proximately 
resulting from such mining activities. 
Colorado has proposed an alternative 
which provides that the water supply of 
“any owner of a vested water right 
which is proximately injured as a result 
of the mining activities in a manner 
consistent with applicable State law" 
must be replaced and that “replacement 
water to injured water rights must be 
provided through a plan for 
augmentation approved by the District 
Water Court having jurisdiction in the 
Water Division in which mining occurs." 
The Secretary considers the state 
provision to be an appropriate “state 
window" because it is necessitated by 
local requirements and is consistent 
with SMCRA Section 717(a) and 30 CFR 
Chapter VII. In Finding 4(c)(xv), the 
Secretary further discusses the water 
rights and replacement provisions of the 
Colorado program. 

(iii) Rills and gullies—(30 CFR 816.106, 
817.106; SR 4.14.6) The federal rule 
specifies that when rills or gullies 
deeper than 9 inches form in areas that 
have been regraded and topsoiled, the 
rills and gullies shall be filled, graded, or 
otherwise stabilized and the area 
reseeded or replanted. The federal rule 
goes on to state that the regulatory 
authority shall specify that rills or 
gullies of lesser size be stabilized and 
the area reseeded or replanted if the rills 
or gullies are disruptive to the approved 
post-mining land use or may result in 
additional erosion and sedimentation. 


Colorado has modified this 
performance standard for rills and 
gullies to consider natural geomorphic 
processes and the erosional 
characteristics of similar undisturbed 
areas under good management 
practices. More specifically, the State 
rule provides that “when excessive 
rilling and gullying occurs in areas that 
have been regraded and topsoiled, the 
rills and gullies shall be filled, graded, or 
otherwise stabilized and the area 
reseeded or replanted * * \ The 
determination of excessive rilling and 
gullying shall be made by the Division 
with due consideration to natural 
geomorphic processes in comparison to 
baseline conditions or the erosional 
characteristics of similar undisturbed 
areas under good management practice. 
The Division shall specify that other rills 
or gullies be filled or stabilized, and the 
area reseeded or replanted if the rills or 
gullies prohibit successful revegetation, 
and are disruptive to the approved 
postmining land use, or may result in 
excessive erosion and sedimentation." 

Colorado's justification for this 
alternative approach (State submission, 
July 16,1980) is the need for the 
regulation to reflect the nature of semi- 
arid areas as found in Colorado and to 
allow deeper gullies which are not 
inconsistent with the post-mining land 
use. The State argues that rilling and 
gullying are part of the natural erosion 
process in ephemeral watersheds. 
Colorado states further that it is 
possible through proper geomorphic 
design of reclaimed surfaces and proper 
revegetation to prevent excessive rilling 
and gullying. In addition, the State 
argues that: 

1. The proposed change is in 
accordance with SMCRA. Section 
515(b)(10) of SMCRA requires that 
operators "minimize the disturbance to 
the prevailing hydrologic balance * * * ” 
by “ * * * (B)(i) conducting surface coal 
mining operations so as to prevent, to 
the extent possible using the best 
technology currently available, 
additional contributions of suspended 
solids to streamflow, or runoff outside 
the permit area **•’*. Control of 
excessive rilling and gullying is 
consistent with the requirement to 
prevent additional contributions of 
suspended solids outside the permit 
area. 

2. The proposed change is needed 
because of local conditions. Both 
channel gullying and hillslope rilling are 
common conditions of unmined areas of 
Colorado. 

The State also notes that cycles of 
aggradation and erosion (gullying) have 
been common phenomena in ephemeral 
watersheds in the western United States 
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for tens of thousands of years. The 
initiation of channel gullying may have 
several causes, such as climatic 
changes, tectonic activity, land use 
patterns (grazing, urbanization), and 
intrinsic geomorphic thresholds. When 
channel gullying is caused by exceeding 
an intrinsic geomorphic threshold, 
mitigation measures such as filling, 
grading, revegetation, or the use of 
stabilization structures will provide only 
a temporary solution to the erosion 
problem. 

The State also discusses various 
mitigation pleasures and dilemmas 
stemming from filling, grading, or 
otherwise stabilizing rillss or gullies 
deeper than 9 inches (and how some 
solutions may interfere with the post¬ 
mining land use). The State concludes 
that the proposed alternative for rills 
and gullies appropriately allows more 
flexibility in the decision to control 
rilling and gullying given local 
environmental conditions, particularly 
natural rilling and gullying and the 
nature of the post-mining land use in the 
majority of cases in Colorado (i.e., 
grazing, where rills and gullies deeper 
than 9 inches may not present a 
problem). 

In its submission of July 25,1980, 
Colorado proposed to revise the 
language of SR 4.14.6 to more closely 
parallel 30 CFR 816.106 and 817.106. 

More specifically, the State included the 
concept that where rilling and gullying 
deeper than 9 inches occur in areas that 
have been regraded and topsoiled, the 
rills and gullies shall be filled, graded, or 
otherwise stabilized and the area 
reseeded and replanted in accordance 
with SR 4.15 unless the permittee 
demonstrates to the satisfaction of the 
Division that such rilling and gullying is 
not excessive. The proposed State rule 
goes on to discuss what should be 
included in a demonstration that rilling 
and gullying deeper than 9 inches is not 
excessive. The State rule also provides 
that under certain circumstances, the 
Division may specify filling or 
stabilizing of rills or gullies of lesser 
size. 

The Secretary has evaluated this 
proposed “state window” alternative 
and finds that the general modification 
is consistent with SMCRA and 30 CFR 
Chapter VII and is based on local 
conditions. However, he is concerned 
that the original language would be 
difficult to enforce. The Secretary’s 
concern would probably be addressed 
by the proposed revision submitted on 
July 25,1980, that clearly shifts to the 
operator the burden of demonstrating to 
the regulatory authority that rills and 
gullies deeper than 9 inches are not 


excessive. It appears, subject to public 
comment, that this proposed change 
would make the “state window” 
consistent with SMCRA and 30 CFR 
Chapter VII. The Secretary therefore 
conditions his approval on promulgation 
of an amendment to the regulations 
which meets the concerns discussed 
above. 

(iv) Embankment top widths (30 CFR 
816.46(1), 817.46(1); SR 4.05.8(8)) The 
federal rules specify that the top width 
of sedimentation ponds shall not be less 
than the quotient of (H -I- 35)/5, where 
H is the height in feet of the 
embankment as measured from the 
upstream toe of the embankment. The 
State has omitted the design equation as 
provided for in the federal rules. The 
State notes that it is inappropriate to 
require this design standard in that 
sediment ponds with embankments less 
than 10 feet are generally used as 
temporary structures (Attachment E, 

June 11,1980, p. 151). It further notes 
that this judgment is more appropriately 
left to a qualified registered professional 
engineer on a site-by-site basis. The 
State argues that this is consistent with 
SCS Technical Release No. 60, Earth 
Dams and Reservoirs (referenced in 30 
CFR 816.49(a)(5) and 817.49(a)(5)) which 
specifies that the equation is not 
applicable to embankments of less than 
14 feet in height. 

It should be noted that Technical 
Release No. 60 does specify minimum 
top widths for all dams (for example, 
embankments with heights of 14 feet or 
less should have a minimum top width 
of 8 feet; embankments 15 to 19 feet in 
height should have a minimum top width 
of 10 feet, etc.) Therefore, although the 
State rules require design by a 
registered professional engineer for 
embankments less than 10 feet in height, 
the minimum top widths for such 
embankments may be less than that 
provided for in Technical Release #60 
and required by 30 CFR 816.46(1) and 
817.46(1). The Secretary finds that the 
requirement for design by a registered 
professional engineer does not provide 
equivalent protection for minimum top 
widths for such small embankments. 

The Secretary conditions his approval 
on Colorado enacting an amendment to 
SR 4.05.6(8) or otherwise amending its 
program to specify minimum top widths 
for embankments less than ten feet in 
height. 

With regard to embankments 10 feet 
and more in height, the State Engineer 
rules apparently have no top width 
requirements for embankments. In its 
submission of July 25,1980, Colorado 
further explains that the State Engineer 
relies upon criteria set forth in ”Design 


of Small Dams", U.S. Bureau of 
Reclamation, 2nd Ed., 1977 (page 270) for 
the minimum top width of an 
embankment (July 25,1980 submission, 
p. 2). This manual suggests the following 
minimum top width formula for 
determination of crest width for small 
earthfill dams: w = z/5 + 10 where w 
= width of crest in feet and z = height 
of dam in feet above the streambed. Use 
of this equation for a given embankment 
height results in greater minimum top 
width than provided for in 30 CFR 
816.46(1) and 817.46(1). Therefore, the 
Secretary finds that the provision is 
more stringent than the provisions of 30 
CFR Chapter VII. 

(v) Excess Spoil Disposal Design (30 
CFR 816.71/817.71; SR 4.09.1(3)); 
Mountaintop Removal Design (30 CFR 
Part 824; SR 4.26.2(5)); Steep Slope 
Mining Design (30 CFR Part 826; SR 
4.27.3(8)). The federal rules for excess 
spoil disposal, mountaintop removal, 
and steep slope mining include very 
specific design criteria for ancillary 
disturbances associated with these 
types of disposal and mining activities. 
The State rules have added a provision 
to each of these sections which provides 
for design flexibility (Attachment E, June 
11,1980, pp. 170, 209, and 211). 

The State argues that if alternative 
design specifications will, based on a 
thorough analytical demonstration by a 
qualified registered professional 
engineer, result in an alternative as 
environmentally sound and structurally 
stable as that resulting from structures 
conforming with the design criteria 
specified in the rules (which parallel the 
federal criteria), then such alternative 
designs should be acceptable. The State 
explains that this design flexibility is 
needed because strict compliance with 
the performance standards could, in 
some site-specific cases, on particular 
terrain, result in unnecessary 
environmental degradation. The State 
notes in general terms that Colorado is 
comprised of a broad spectrum of 
physical and climatological 
characteristics (e.g., elevation, rainfall, 
and temperature), and that such 
extremes necessitate flexible standards 
to conform with site-specific 
circumstances. The State also notes that 
the burden of proof for requesting 
alternative design and construction 
specifications rests with the operator or 
permit applicant. In addition, the State 
emphasizes that it must be shown to the 
satisfaction of the Division that the 
proposed alternative will be as 
environmentally sound and as 
structurally stable as the criteria 
required by other parts of the program 
(for example, the minimum static safety 
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factor criterion must be achieved). The 
State will also require that the request to 
employ alternative specifications be 
certified by a qualified registered 
professional engineer. 

In its submission of July 25,1980 (pp. 
2-6), Colorado provided specific 
examples for the purpose of 
characterizing the nature of 
environmental and engineering 
justifications believed appropriate for 
approval of alternative specifications for 
the construction of excess spoil fills and 
also for materials deposited in fills 
related to mountaintop removal projects 
and steep slope mining operations. For 
example, Colorado points out that for 
coal spoil fills at elevations approaching 
9,000 feet above sea level, with total 
snowfall in excess of 200 inches in a 
normal year, placement of material in 
widespread thin lifts tends to cover and 
entrain significantly greater amounts of 
potentially destabilizing ice and snow 
than an equivalent amount of material 
placed in confined, thicker lifts. 

Colorado goes on to note that assuming 
that required material densities are 
achieved during the placement of the fill 
material, the destabilizing effects of 
frozen precipitation can be decreased by 
increasing permissible lift thicknesses. 
As another example. Colorado explains 
that in semi-arid areas (with 
precipitation as low as 6 inches), in- 
place moisture content of excess spoil 
materials can be maximized by 
increasing lift thickness during material 
placement. More specifically, relatively 
high in-situ moisture contents are 
common of the typically impermeable 
high-shale content coal-bearing 
formation common in Colorado. Excess 
spoil materials generated from these 
formations commonly have relatively 
high optimum moisture contents 
necessary in order to maximize 
compaction of fill materials during 
placement in excess spoil fills. In semi- 
arid Colorado, water is rarely available 
for fill compaction purposes. In the low 
humidity, semi-arid climate, evaporation 
rates are maximized. The placement of 
spoils in thin lifts facilitates evaporation 
of entrained moisture. Evaporation of 
water from spoil, which is commonly 
below optimum moisture content, 
decreases the relative degree of 
compaction achieved during fill 
placement, and therefore the stability of 
the overall fill mass. Spoil placement in 
lifts of increased thickness decreases 
evaporation of entrained moisture, 
thereby facilitating compaction of the 
spoil and resulting in more stable excess 
spoil fill masses. 

The federal rules include specific 
design criteria for excess spoil fills and 


the placement of materials related to 
mountaintop removal and steep slope 
mining operations. These design criteria 
are specified in the rules so that 
performance standards (e.g., the 
minimum static safety factor) may be 
achieved. Although Colorado’s 
analogues for the subject sections 
included the minimum design criteria of 
the federal rules, the State rules as 
noted above provide for the use of 
unspecified alternative design criteria to 
achieve the performance standards. The 
Secretary believes that it is important to 
specify such criteria in the rules so that 
a sufficient degree of confidence can be 
maintained with respect to achieving the 
performance standards for excess spoil 
fills and the placement of materials in 
conjunction with mountaintop removal 
and steep slope mining operations. The 
Secretary does note that alternative 
design criteria have been provided in 
the federal rules (and incorporated into 
the state rules) with respect to durable 
rock fills; however, the Secretary 
considers this to be a special case based 
on the nature of the material (44 P’R 
15207, March 13,1979). Operators in 
Colorado can utilize the alternative 
design criteria for such fills if the 
materials meet the requirements of SR 
4.09.4. The Secretary agrees with 
Colorado that the coal regions of the 
State experience a unique range of 
precipitation, geologic, topographic, and 
temperature conditions and that such 
conditions (particularly large amounts 
and duration of snowfall and high 
evaporation rates) may well warrant 
specific alternative design criteria. The 
Colorado rules presently under 
consideration contain no such specific, 
alternative design criteria for fills to be 
constructed in areas with such 
conditions. The Secretary invites the 
State to develop specific alternative 
design criteria for such fills and to 
submit these criteria to the Department 
for evaluation. Prior to the development 
of such criteria, the Secretary 
recommends that operators use the 
experimental practices provisions of SR 
2.06.2 to allow experimentation with 
alternative design criteria in areas of 
Colorado with special conditions 
(particularly in areas with high snowfall 
and in areas with high evaporation 
rates). 

Based on the above explanation, the 
Secretary finds that the State’s rules 
which provide for design flexibility for 
excess spoil fills and for the placement 
of materials related to mountaintop 
removal and steep slope mining 
operations are not consistent with 30 
CFR Chapter VII. 


Therefore, the Secretary conditions 
his approval on deletion of the 
provisions for unspecified alternative 
designs standards for excess spoil 
disposal, mountaintop removal, and 
steep slope mining, specifically 
contained in the Colorado program in 
SR 4.09.1(3), SR 4.26.2(5), and SR 
4.27.3(8) to conform with the 
requirements of 30 CFR 71/817.71, 30 
CFR Part 824. and 30 CFR Part 826. 

(C) DNR has, except as specifically 
noted below, the authority under 
Colorado laws and regulations to 
implement, administer, and enforce all 
applicable requirements consistent with 
30 CFR Chapter VII, Subchapter K, and 
the Colorado program includes 
provisions to do so. The Colorado law 
and regulations on performance 
standards are consistent with SMCRA 
and 30 CFR Chapter VII, Subchapter K, 
except as specifically noted below. 
Conditional approval is based on the 
following representations made by 
Colorado concerning Colorado laws and 
regulations relating to performance 
standards and on the following 
exceptions: 

(i) (SMCRA 515(b)(12), CRS 34-33- 
120(2)(1); 30 CFR 816.79, SR 4.19(1)) The 
State statute and rule require, except 
under certain conditions, that surface 
mining activities not take place within 
500 feet, measured horizontally, from 
active and abandoned underground 
mines in order to prevent breakthroughs 
for health and safety. With respect to 
this situation, SMCRA refers to 500 feet 
and 30 CFR 816.79 refers to 500 feet to 
any point. The State has explained in its 
submission of July 16.1980 (page 2) that 
it interprets the language of the 
Colorado statute and rule to include any 
mining that occurs within a 500 foot 
radius of an underground mine. This 
determination, according to the State, 
involves extending a vertical projection 
from the limits of any underground 
workings to the surface and then 
measuring to determine if that projection 
is within 500 feet, measured 
horizontally, from surface mining 
activities. The State maintains that its 
language is equivalent to that of SMCRA 
(i.e„ all surface mining activities within 
500 feet of active or abandoned 
underground workings must meet the 
requirements set forth in CRS 34-33-1 
02(2)(1) and SR 4.19(1)). Based on this 
explanation, the Secretary Finds the 
State statute and rule to be consistent 
with their federal counterparts. 

(ii) (30 CFR 816.116(b), 817.116(b); SR- 
4.15.7(2)(d)(ii), SR 4.15.7(2)(d)(ii)) 
specifies that the selection of 
appropriate technical guidance 
documents for revegetation success be 
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made in consultation with the Director 
of OSM. The federal rules require the 
approval of the Director of OSM in the 
selection of such documents, because 
the use of such documents is crucial in 
measuring revegetation success. The 
State explains in its submission of July 
16,1980 [page 5), that it has every 
intention of working with OSM when 
alternative technical guidance 
documents for establishing standards of 
revegetation success are used. As 
further clarification, the State indicates 
that such documents would set 
standards only for cover and production 
of an area and that these documents 
would not establish alternative 
procedures for determining revegetation 
success. The Secretary finds that since 
cover and production are fundamental 
elements in the determination of 
revegetation success, such documents 
must be approved by the Director of 
OSM and the absence of this specific 
approval in the State rule makes it 
inconsistent with 30 CFR Chapter VII. 

As a result, modification of this 
provision by the State to require the 
approval of the Director of OSM is a 
condition to approval of SR 
4.15.7(2)(d)(ii). 

(iii) (30 CFR 816.116, 817.116; SR 
4.15.7(2)(d)(vi)) The federal rule in 30 
CFR 816.116(d) establishes specific 
numerical standards for percentage 
ground cover and plant survival rates 
which must be met for a five year period 
of time for small surface coal mines that 
meet the following conditions: (a) must 
have a permit area of 40 acres or less in 
size, and (b) must be in a location with 
an average annual rainfall of more than 
26 inches. This provision is an 
alternative to the two approaches 
contained in 30 CFR 816.116(b)(1) of 
comparing the ground cover and 
productivity of the vegetation on the 
reclaimed area with either (a) the 
ground cover and productivity of living 
plants on the approved reference area, 
or (b) the standards in other technical 
guides approved by the Director of 
OSM. The use of these specific 
standards by an operator must be 
approved by the regulatory authority. 
This alternative method was 
inadvertently not included for 
underground mines in 30 CFR 817.116. 

On April 16,1980, OSM proposed the 
addition of this alternative method for 
determining the success of revegetation 
for underground mines as well (45 FR 
25992). 

In SR 4.15.7(2)(d)(vi), Colorado 
proposes as a “State Window” that the 
Division could approve the use by an 
operator of presently unspecified 
standards set by the Division “based on 


local environmental conditions and 
available data for similar sites” for both 
surface and underground mines that 
would affect 40 acres or less without 
regard for average annual rainfall. In its 
submission of July 25,1980, Colorado 
has proposed an amendment to SR 
4.15.7(2)(d)(vi) that would provide for 
the Division to consult with OSM in 
establishing these standards for small 
mines. 

The Secretary finds SR 4.15.7(2)(d)(vi) 
inconsistent with 30 CFR 816/817.116 
because it does not establish a clear 
standard for determining the success of 
re vegetation. 

Without a clear standard to determine 
success, the Secretary cannot be certain 
that the requirement of Section 
515(b)(19) of SMCRA will be achieved. 
Therefore, the Secretary conditions his 
approval by requiring Colorado to 
amend SR 4.15.7(2)(d)(vi) to provide that 
the Director of the Office of Surface 
Mining must approve any standards 
developed by the Division for use on 
these small mines or to otherwise satisfy 
his concern about the state rule. 

(iv) (SMCRA 701(14); CRS 34-33- 
103(15)) Colorado has proposed the 
addition of the term “oil shale and oil 
extracted from shale by in situ 
processes” to the definition of “other 
minerals,” and has designated this 
change a “state window.” Colorado 
notes that oil shale is characteristic of 
the region and should be added to the 
list of minerals included in the 
definition. The Secretary finds the 
addition of this term to be consistent 
with the definition in SMCRA that lists 
several specific minerals and in addition 
includes “any other solid material or 
substance of commercial value 
excavated in solid form from natural 
deposits on or in the earth.” The 
significance of the term “other minerals” 
is that “* * * the extraction of coal 
incidental to the extraction of other 
minerals when coal does not exceed 
16% per centum of the tonnage of 
minerals removed * * *” is excluded 
from the definition of “surface coal 
mining operations” (SMCRA 701(28)) 
and thus from the regulatory provisions 
of SMCRA. 

(v) (30 CFR 816.46(d), 817.46(d); SR 
4.05.6(4)(b)(i)) The federal rules require 
that water storage resulting from flow 
into a sedimentation pond shall be 
removed by a nonclogging dewatering 
device or a spillway approved by the 
regulatory authority. They also specify 
certain design criteria for dewatering 
devices. In addition to incorporating the 
federal requirements, the state rule 
provides that “dewatering shall be 
achieved in accordance with applicable 
State law”. The Secretary finds that 


Colorado’s provision is equivalent to the 
federal provision because the rules of 30 
CFR Chapter VII do not specify a 
dewatering schedule-as may be required 
under State water law to meet water 
right requirements. The State rule 
requires that effluent limitations be met 
in all cases, except for the exemptions 
provided for in SR 4.05.2(8). 

(vi) (30 CFR 816.46(q)/817.46(q), SR 
4.05.6(10); 30 CFR 816.46(t)/817.46(t), SR 
4.05.6(11); 30 CFR 816.49(a)(5)/ 
817.49(a)(5). SR 4.05.9(l)(e); 30 CFR 
816.49(f)/817.49(f), SR 4.05.9(10)) The 
federal rules cited require compliance 
with Mine Safety and Health 
Administration (MSHA) regulations and 
also specify requirements for ponds with 
embankments more than 20 feet in 
height or having a storage volume of 20 
acre-feet or more. The State has deleted 
the references to MSHA and substituted 
requirements of the State Engineer. [See 
Finding 4(d)(iv) for a discussion of the 
effect of this substitution.) 

(vii) (30 CFR 816.49(a)/817.49(a), SR 
4.05.9(1)) The federal rules specify that 
permanent impoundments are 
prohibited unless authorized by the 
regulatory authority and that a number 
of conditions must be met. In addition to 
the federal requirements, Colorado has 
proposed the addition of language that 
restricts permanent impoundments to 
those authorized by State water law 
pursuant to CRS 37-92-501. State water 
law specifies that each division engineer 
“shall order the release from storage of 
any water * * * illegally or improperly 
stored” (CRS 37-92-502(3)). CRS 37-92- 
501, by requiring the State to 
“administer, distribute and regulate 
waters of the state,” requires approval 
of impoundments. The Secretary finds 
that this provision adds to the federal 
requirements for permanent 
impoundments and is therefore 
equivalent to the federal requirements 
under 30 CFR 730.11. 

(viii) (30 CFR 816.53 and 817.53; SR 
4.05.14) The federal rules include 
specific requirements for the transfer of 
wells associated with surface coal 
mining and reclamation operations. The 
State rules specify that transfer of wells 
is to be handled by the State Engineer. 
The State Engineer is bound by CRS 37- 
90-137 and CRS 37-92-602, which 
include all groundwater wells (including 
monitoring wells). Such transfers 
involve requirements parallel to those in 
the federal rules. The Secretary finds 
that the State’s provision is consistent 
with SMCRA and 30 CFR Chapter VII. 

(ix) (30 CFR 816.55(d) and 817.55(d); 

SR 4.05.16) The federal rules require that 
water shall not be diverted or 
discharged into underground mine 
workings unless there is a 
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demonstration to the regulatory 
authority that a number of conditions 
will be met, including minimizing 
disturbance to the hydrologic balance. 
Colorado has added the phrase “and 
does not injure vested water rights.” The 
Secretary finds that this language adds 
to the requirements of the federal 
regulations and is therefore consistent 
with them under 30 CFR 730.11. 

(x) (30 CFR 785.19(d)(3)(iii)(A); SR 
2.06.8(4)(c)(iii)(A)) The federal rule 
specifies that the evaluation of the 
essential hydrologic functions of a 
designated alluvial valley floor should 
include consideration of the 
characteristics supporting the function 
of regulating the flow of water. The 
characteristics to be evaluated include 
the “sinuosity” of the channel. The State 
rule includes all the characteristics 
noted in the federal rule except 
“sinuosity.” In its July 16.1980 
submission, Colorado proposed an 
amendment to its rules to include the 
term “sinuosity.” Since sinuosity is often 
an important element in alluvial valley 
floor assessments, the Secretary 
conditions his approval on promulgation 
of a State rule which requires that 
sinuosity be considered in alluvial 
valley floor assessment consistent with 
30 CFR 785.19. 

(xi) (30 CFR 816.117 and 817.117; SR 
4.15.8(8)) The federal rules set forth 
forest resource conservation standards 
for reforestation operations. Colorado 
has included provisions parallel to the 
federal rules and has added a provision 
that requires a permittee to demonstrate 
that annual increases in woody plant 
cover and/or height have occurred. The 
Secretary finds this requirement to be 
more stringent than the federal rules. 
However, the State has proposed an 
amendment in its July 16,1980 
submission to this rule which would 
delete the word “annual” from the 
provision. This proposed modification, 
when enacted, should be submitted as a 
State program amendment pursuant to 
the provisions of 30 CFR 732.17. 

(xii) (30 CFR 816.117(c)(3) and 
817.117(c)(3); SR 4.15.8(7)) The federal 
rules require that upon the expiration of 
the 5 or 10 year revegetation 
responsibility period and at the time of 
the request for bond release, each 
permittee shall provide documentation 
with 80% statistical confidence that the 
woody plants established on the 
revegetated site are equal to or greater 
than 90% of the stocking of live woody 
plants of the same life form of the 
approved reference areas. The Colorado 
rule includes this provision but 
additionally requires that where the 
reclamation plan calls for the 


replacement of predominantly woody 
vegetation with predominantly 
herbaceous vegetation, potential 
adverse impacts on fish, wildlife and 
related environmental values must be 
evaluated. Methods for substantial 
mitigation of these adverse impacts 
approved by the U.S. Fish and Wildlife 
Service (FWS) and Colorado Division of 
Wildlife (DOW)) must also be included 
in the reclamation plan. The Secretary 
finds this requirement for impact 
evaluation and mitigation and for 
approval by FWS to be more stringent 
than the federal rules. Colorado has 
proposed (July 16,1980 submission) an 
amendment to this rule to modify the 
necessary “approval by” to 
“consultation with” FWS and DOW. 

This proposed modification will be 
processed under the state program 
amendment provisions of 30 CFR 732.17. 

(xiii) (30 CFR 816.97, SR 4.18) On June 
5,1980, the Office of Surface Mining 
published a correction (45 FR 37818) to 
30 CFR 816.97(d)(2) (44 FR 15411). This 
correction modified 30 CFR 816.97(d)(2) 
to require that “[ejach person who 
conducts surface mining activities shall 
* * * fence roadways where specified 
by the regulatory authority to guide 
locally important wildlife to roadway 
underpasses or overpasses and 
construct the necessary passages.” SR 
4.18.4(b) meets the requirements of 30 
CFR 816.97(d)(2) as originally 
promulgated. Colorado will have an 
opportunity to amend its rule to meet the 
new requirement under the program 
amendment procedures of 30 CFR 
732.17. 

(xiv) (30 CFR 816.65(g)/817.65(g), SR 
4.08.4(8)) The federal rule requires that 
flyrock shall not be cast from the 
blasting vicinity more than half the 
distance to the nearest dwelling or other 
occupied structure and in no case 
beyond the line of property owned or 
leased by the permittee or beyond the 
area of regulated access. SR 4.08.4(8) 
includes a similar provision with respect 
to limitations on the casting of flyrock; 
however, the State has added a phrase 
which allows flyrock to be cast beyond 
the property line owned or leased by the 
permittee where written approval is 
obtained from the affected landowner 
and this approval is submitted and 
approved by the Division prior to 
blasting. (June 11,1980 submission, 
Attachment E. p. 169.) The Secretary 
finds that the State's addition is 
unacceptable since the State’s revised 
rule is less stringent than the prohibition 
provided in 30 CFR 816.65(g) and 
817.65(g). Given the imprecision in 
predicting the distance which flyrock 
may be cast and the danger to the public 


from flyrock due to blasting, the 
Secretary believes that the prohibition 
on casting flyrock beyond the property 
line of the permittee is necessary and 
that a waiver by another landowner as 
provided by the State rule does not 
provide sufficient protection to the 
public. Therefore the Secretary 
conditions his approval on modification 
of SR 4.08.4(8) to be consistent with the 
federal rule by excluding the waiver. 

(xv) Water rights and replacement— 
(SMCRA 717(a), 717(b); CRS 33-34- 
135(3)) Section 717 of SMCRA requires 
that (1) SMCRA shall not affect the right 
of any person to enforce or protect, 
under applicable law. his interest in 
water resources affected by a surface 
coal mining operation (Section 717(a)), 
and (2) the operator of a surface coal 
mine shall replace the water supply of 
an owner of interest in real property 
who obtains all or part of his supply of 
water for domestic, agricultural, 
industrial or other legitimate use from 
an underground or surface source where 
such supply has been affected by 
contamination, diminution, or 
interruption proximately resulting from 
such surface coal mine operation 
(Section 717(b)). 

The Colorado program contains no 
provisions equivalent to Section 717(b) 
of SMCRA and 30 CFR 816/817.54. This 
statutory provision is not needed, 
however, as State water law continues 
to govern relations between water users. 
Section 717(b) of SMCRA, construed in 
the light of Section 717(a) of SMCRA, 
does not create new rights for water 
users whose rights are presently 
governed, according to State water law, 
by decrees of the District Water Court 
involved. 

Colorado water law would, under 
certain circumstances, allow an operator 
with a vested water right to “affect” 
another water user’s supply of water as 
long as the operator's use remains 
within the limits of its right. The 
operator could “affect” the other user’s 
water supply only to the extent that it 
did not infringe upon the other’s vested 
right. As Colorado states in its 
submission (letter of June 11,1980, p. 17), 
”[t)he concept of “injury” does not 
include diminution of another’s water 
right when the other is junior and when 
the senior’s use is consistent with his 
decreed right.” Finally, the result under 
Colorado’s system is as stringent as that 
under 30 CFR 816/817.54 because the 
federal regulations, like Section 717(b) of 
SMCRA, do not protect water users from 
the determination of their rights arrived 
at by the District Water Court. 

(d) Except as noted below, DNR has 
the authority under Colorado laws and 
regulations and the Colorado program 
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includes provisions to implement, 
administer, and enforce a permit system 
consistent with 30 CFR Chapter VII, 
Subchapter G. The exceptions include 
the following: 

(i) (30 CFR 771.11; SR 2.01.3) The 
federal rules state that no person shall 
engage in or carry out surface coal 
mining and reclamation operations on 
non-federal and non-Indian lands within 
a state, unless that person has first 
obtained a valid permit issued by the 
regulatory authority under an approved 
regulatory program. SR 2.01.3 of the 
State regulations provides that no 
person shall conduct on lands “within 
this State" any surface coal mining and 
reclamation operations unless such 
person has first obtained a valid permit, 
omitting the limitation to non-federal 
and non-Indian lands. The State argues 
(July 10,1980 submission, page 5) that its 
language follows the State statute (CRS 
34-33-109), which contains no such 
exclusions of jurisdiction. The State 
does note that it does not consider the 
statute and rules to be applicable on 
Indian lands, although this concept is 
not explicitly carried through in the 
State rules. However, the State also 
notes that the State law does apply to 
federal lands within the State and that 
these regulations will be administered 
on federal lands (Attachment E, page 30. 
#89). This approach is not consistent 
with the federal provisions stating that 
state programs apply only on non- 
federal and non-Indian lands and that 
only under a cooperative agreement 
(pursuant to Section 523 of SMCRA) is 
the state’s authority extended to federal 
lands. The Secretary’s approval of the 
Colorado program is based on the 
State’s disclaimer of jurisdiction over 
Indian lands cited above. The approval 
of the Colorado program extends only to 
non-federal and non-Indian lands until 
such time as the Department and the 
State of Colorado enter into a 
Cooperative Agreement to extend the 
State’s authority to federal lands. 

(ii) SMCRA section 501(a) This section 
of the federal law requires a 30-day 
public notice for rulemaking. The 
Colorado Surface Coal Mining 
Reclamation Act is silent on die subject 
of public notice prior to rulemaking. The 
Colorado Administrative Procedures Act 
(APA) (Section 24-4-103) specifically 
says that notice of “not less than 20 
days” is to be given, which does allow 
for more than 20 days notice. Colorado 
has passed a resolution from the 
Colorado Mined Land Reclamation 
Board setting forth a requirement of at 
least 30 days notice prior to rulemaking. 
The State also offers the further 
explanation that in the past and under 


the current rulemaking procedure the 
Board has always allowed at least 30 
days public notice. The State’s 
submission of July 16,1980 (page 1) 
clearly states that the minimum notice 
requirement for rulemaking was 
addressed by the Mined Land 
Reclamation Board during its meeting of 
June 10,1980 where it was moved and 
passed that “the Board resolve, when 
engaged in rulemaking under 34-33- 
101(a) et seq., the Board will always give 
the public at least 30 days comment on 
the proposed rules.” The Secretary finds 
this approach to be acceptable. 

(iii) (SMCRA 507(b)(17), 508(a)(12), 
CRS 34-33-111 (l)(e) CRS 34-33-110(7); 

30 CFR 786.15, SR 2.07.5(l)(b)) With 
respect to the confidentiality of 
information submitted in permit 
applications, the federal statute and 
regulation limit such protection to the 
analysis of the “chemical and physical 
properties’’ of the coal to be mined. The 
Colorado statute provides that the 
quantity of coal also be kept 
confidential. The Colorado rule at 
2.07.5(b) is silent on the “quantity” issue. 

The legislative history of SMCRA 
shows that Congress intended the 
provision to cover coal quantity 
information in referring to “chemical 
and physical” properties: the 
confidential information will be limited 
to “selected qualitative and quantitative 
analysis of the coal seam.” (H.R. Rep. 
No. 218, 95th Cong. 1st Sess. 91(1977)). It 
can be inferred from this Congressional 
report that the quantity of coal to be 
mined is implicit in the term “chemical 
and physical properties.” As a matter of 
policy, the State has declared (July 16, 
1980 memo to OSM, p.l) that direct 
statements setting forth the extent of in- 
place coal reserves (i.e., number of tons 
of coal) will be held as confidential; 
however, information in the application 
which is necessary for evaluation of 
compliance with the performance 
standards, such as return of land to 
approximate original contour or 
maximization of coal recovery, will be 
available to the public for inspection. 
Based on this clarification, the Secretary 
finds the State rule to be consistent with 
SMCRA and 30 CFR Chapter VII. 

(iv) (30 CFR 780.25 and 784.16; SR 
2.05.3) the Federal rules relating to 
reclamation plans for ponds, 
impoundments, banks, dams, and 
embankments contain numerous 
references to the requirements of the 
Mine Safety and Health Administration 
(MSHA) (30 CFR 77.216(a)). For 
example, 30 CFR 780.25(b) and 780.25(e) 
require plans for sedimentation ponds 
and coal processing waste dams and 
embankments, respectively, to comply 


with the requirements of MSHA (30 CFR 
77.218-1 and 77.216-2). Colorado omits 
these references. Similarly, with respect 
to the return of coal processing wastes 
to abandoned underground workings (30 
CFR 784.25 SR 2.05.3(8)(f)} the State has 
deleted the reference to MSHA. The 
State responds that Colorado does not 
presume to possess the legal authority, 
manpower, expertise or resources with 
which to enforce the design, 
construction or operational criteria and 
regulations of MSHA. The State does 
note. Attachment E, p. 58, June 11,1980. 
and July 25,1980 submission, page 7, 
that informational references to the 
federal regulations have been inserted 
in SR 2.05.3(4)(a) and 2.05.3(8)(a). This 
revision would remedy the situation; 
however, these references cannot be 
found. Therefore, the Secretary 
conditions his approval on the 
promulgation of a rule which require 
plans for sedimentation ponds, coal 
processing waste dams and 
embankments to comply with the 
requirements of MSHA. 

(v) (30 CFR 780.25(f), 784.16(0: SR 
2.05.3(4)(a)) The federal rules require 
that if structures are 20 feet or higher, or 
impound more than 20 acre-feet, the 
plans for such large facilities shall 
include a stability analysis, to include, 
at a minimum, strength parameters, pore 
pressures, and long-term seepage 
conditions. The federal rules go on to 
require that the plans contain a 
description of each engineering design 
assumption and calculation. Relevant 
performance standards for these large 
structures are at 30 CFR 816.46(q)/ 
817.46(q), 30 CFR 816.46(t)/817.46(t), 30 
CFR 816.49(a)(5)/817.49(a)(5), and 30 
CFR 816.49(0/817.49(0- Colorado has 
modified the criteria for determining 
which structures are considered “large” 
to be consistent with the rules of the 
State Engineer. However, these criteria 
are less stringent than those in the 
federal rules since they require that a 
structure be considered “large” if the 
sediment pond or impoundment has a 
capacity of more than 1000 acre-feet, has 
a dam or embankment in excess of 10 
feet in vertical height, or has a surface 
area at high waterline in excess of 20 
acres. For example, a pond with an 
embankment of 8 feet with a surface 
area of 15 acres and an average depth of 
5 feet (at high waterline) would be 
considered “large” under the federal 
rules and “small” under the state rules. 
Therefore, the Secretary must condition 
his approval on promulgation of a 
regulatory change to make the State’s 
“large” structure criteria consistent with 
those in the federal rules. 
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The state rules specify that those 
structures which qualify as large must 
comply with the requirements of the 
State Engineer. These requirements 
were supplied to OSM in the state 
submission of July 16,1980. Based on a 
review of the State Engineer's rules, the 
Secretary finds that these rules 
specifically provide for portions of a 
stability analysis by requiring seepage 
and hydrostatic analyses. Although the 
State Engineer's rules do not specifically 
require strength parameters, the 
Secretary finds that such information is 
inherently necessary to demonstrate 
conformance with SR 4.05.6(9)(b) (30 
CFR 816.46(q)(2)/817.46(q)(2)) which 
requires embankment design and 
construction with a static safety factor 
of at least 1.5 to ensure stability. 
Therefore, the alternative language is 
consistent with 30 CFR 780.25(f) and 
784.16(f) and 30 CFR 816.46(q)(2) and 
817.46(q)(2). 

(vi) (30 CFR 785.17; SR 2.06.6(2)(h)) 
With respect to prime farmlands and 
determining revegetation success, the 
State rule would require a description of 
an area of prime farmland outside the 
area proposed for mining but in the 
"immediate vicinity” of the mining, but 
does not define "immediate vicinity.” A 
definition is needed for this term so that 
revegetation success for prime 
farmlands can be verified. In its July 16, 
1980 submission (page 2), the State 
further explains that the purpose of this 
provision is to allow the use of data 
collected from areas adjacent to the 
proposed mining area to determine 
revegetation success much in the same 
fashion as the use of reference areas. 
However, to provide clarity, the State 
has proposed an amendment to its rules 
to change "immediate vicinity” to 
"adjacent area.” Since this term is 
defined in the rules, the Secretary finds 
this change to be appropriate and 
consistent with respect to prime 
farmlands and revegetation success 
aspects of the program. The Secretary 
conditions his approval on the State # ’s 
promulgating an amendment to SR 
2.06.6(2)(h) by substituting "adjacent 
area" for "immediate vicinity” or 
otherwise meeting the concern 
discussed above. 

(vii) (30 CFR 786.5; SR 1.04(145)) The 
State has modified its earlier definition 
of "willful violation” to properly include 
violations of "individual permit 
conditions,” as does the federal rule. 
However it considers it inappropriate to 
include other applicable laws and 
regulations, which the State argues (July 
16,1980 submission, page 9) will have 
their own enforcement procedures and 
sanctions and cannot be implemented 


under SMCRA. The federal definition of 
"willful violation” refers to violations of 
the Act, state or federal law or 
regulations. 

However, in its submission of July 16, 
1980, the State proposed an amendment 
to the definition to include violations of 
SMCRA and OSM regulations since the 
State believes that such violations 
would constitute violations of applicable 
laws within the scope of the Colorado 
Act (CRS 34-33-114(3)). The regulatory 
amendment as proposed appears, 
subject to public comment, to be 
consistent with SMCRA and the 
language of the federal definition 
referring to other applicable laws and 
regulations. The Secretary conditions 
his approval of the Colorado program on 
promulgation of a regulatory amendment 
to include all violations covered by the 
definition of "willful violation” in 30 
CFR 786.5. 

(viii) (30 CFR 786.19(h); SR 2.07.6(2)(h)) 
The federal rules include as a condition 
to permit approval a requirement that 
the applicant submit proof that all 
reclamation fees required by Subchapter 
R of the federal rules have been paid. 
The enacted State rules contain no such 
provisions. In its submission of July 16, 
1980, the State has proposed an 
amendment to its regulations to include 
the permit condition of 30 CFR 786.19(h) 
relating to payment of reclamation fees. 
The proposed amendment appears, 
subject to public comment, to be 
consistent with the federal provision. 

The Secretary conditions his approval 
on Colorado enacting a regulation 
requiring all permit applicants to submit 
proof that all reclamation fees required 
by 30 CFR Chapter VII, Subchapter R 
have been paid. 

(ix) (30 CFR 786.27(b); no State 
equivalent) The federal rule requires 
that each permit issued by the 
regulatory authority insure that the 
permittee shall allow right of entry to 
authorized representatives of the 
Secretary. The State rules do not 
provide for this. The State argues (July 
16.1980 submission, page 7) that 
conferring legal rights of entry for a 
federal agency is not an appropriate 
purpose of State regulations. Further, the 
State believes such a provision is 
unnecessary since such right of entry is 
clearly set forth in Section 517(a) of 
SMCRA. The Secretary considers this to 
be an important element of an 
approvable permit that must be included 
in the State program under Section 
503(a) of SMCRA. Therefore, the 
Secretary conditions his approval on a 
modification of the Colorado regulations 
to require that issued permits insure that 
permittees allow right of entry to 


authorized representatives of the 
Secretary. 

(x) (SMCRA 514(c), CRS 34-33-119(4) 
and (5); 30 CFR 787.11 (b)(2)(i). SR 
2.07.4(3)(b)) The federal statute and rule 
require that notice of a formal hearing 
on a permit application decision be 
given to all interested persons. The State 
statute and rule only require notice to be 
given to the applicant and the person 
requesting the hearing. In its submission 
of July 16.1980, the State proposed a 
change in its regulations to provide that 
notice of a formal hearing on a decision 
be given to all interested parties. The 
proposed amendment appears, subject 
to public comment, to be consistent with 
the federal provisions. The Secretary 
conditions his approval on Colorado 
amending SR 2.07.4(3)(b) or otherwise 
amending its program to provide that 
notice of a hearing on a permit 
application decision shall be given to all 
interested persons. 

(xi) (30 CFR 787.11(b)(5), (CRS 24-4- 
105(7)) The federal regulation places the 
burden of proof in administrative 
hearings on permit decisions on the 
party seeking to reverse the decision of 
the regulatory authority. The State 
places the burden of proof on the 
proponent of the order. However, the 
State explains (July 16,1980 submission, 
p. 7) that there is no discrepancy 
between the federal language and State 
language since the "proponent of the 
order” in CRS 24-4-105(7) is the party 
seeking an order to reverse an 
administrative order. Based on this 
explanation, the Secretary finds the 
State’s counterpart to 30 CFR 
787.11(b)(5) to be consistent with the 
federal requirement. 

(xii) (30 CFR 779.17 and 783.17; SR 
2.04.7(3)) The federal rules with respect 
to alternative water supply information 
require that each application identify 
the extent to which proposed mining 
activities may proximately result in 
contamination, diminution, or 
interruption of an underground or 
surface source of water within the 
proposed mine plan or adjacent areas 
for domestic, agricultural, industrial, or 
other legitimate use. In SR 2.04.7(3), 
Colorado has added water use for "fish 
and wildlife" as a legitimate use of 
water. The State has designated this 
proposed addition as a "state window.” 
The Secretary finds that this addition 
makes the State provision more 
stringent than the federal provision and 
therefore is not a "state window." 

(xiii) (SMCRA 701(13), CRS 34-33- 
103(14)) SMCRA defines the term 
"operator” as any person engaged in 
coal mining who removes or intends to 
remove more than two*hundred and fifty 
tons of coal from the earth by coal 
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mining within twelve consecutive 
calendar months in any one location. 

The definition of "operator” in the 
Colorado statute closely parallels the 
federal definition; however, the State 
definition does not make it clear that the 
term also applies to underground 
mining. It should be noted that in its 
submission of June 11,1980 (page 15, 
State Response to Comments on 
Colorado Act), the State emphasized 
that it interpreted the existing statutory 
definition to include "underground 
mines." However, the State believes that 
a legislative change is ultimately needed 
to assure that there is no 
misunderstanding as to the broad 
applicability of the term. Therefore, 
Colorado has proposed an amendment 
to the State statute to clarify that this 
term applies to both surface and 
underground mining. This amendment 
appears, subject to public comment, to 
be consistent with SMCRA. The 
Secretary conditions his approval of the 
Colorado program on enactment of a 
statutory amendment and appropriate 
modification of SR 1.04(80) to clearly 
include underground mining activities in 
the definition of the term "operator" 
consistent with SMCRA. 

(xiv) (SMCRA 701(28)(A), CRS 34-33- 
103(26); 30 CFR 700.5, SR 1.04(127)) The 
federal statute and rule define the term 
"surface coal mining operations" to 
include activities such as processing and 
preparation, and coal loading at or near 
the mine site. The phrase "at or near the 
mine site" in the federal language only 
applies to coal loading, while the State 
uses this phrase to modify the other 
mining activities as well. Colorado has 
proposed (June 11,1980 submission, 
Attachment E, page 23), to modify the 
language in the statute and rule to more 
closely parallel the federal definition by 
clearly stating that "at or near the mine 
site" applies only to coal loading. The 
proposed statutory and regulatory 
amendment appear, subject to public 
comment, to be appropriate in terms of 
meeting the requirements of SMCRA 
and the federal rule. Therefore, the 
Secretary conditions his approval on the 
enactment of a statutory amendment 
and modification of SR 1.04(127) to be 
consistent with the definition of "surface 
coal mining operations" in SMCRA. It 
should be noted that when the State was 
informed of this problem, it considered 
this to be a typographical error, and 
provisions for facilities not "at or near 
the mine site" are included in SR 4.28. 
Therefore, the Secretary considers it to 
be the State’s policy to apply "at or near 
the mine site" only to coal loading. 

(xv) (30 CFR 771.21(b)(2), SR 2.08.5; 
SMCRA 506(d)(3), CRS 34-33-109(7)(f)) 


The federal act and regulations specify 
that applications for permit renewals 
shall be submitted at least one hunded 
and twenty days prior to expiration of 
the valid permit. The State act and 
regulations require the submission of an 
application for renewal at least one 
hundred eighty days prior to permit 
expiration. In addition, the State act 
specifically authorizes the holder of a 
valid permit to continue surface mining 
operations until a "final administrative 
decision or renewal is rendered." The 
conflict arises in those situations when 
the Division has found that the permit 
should not be renewed and when the 
operator petitions for administrative 
review of that decision. In these 
situations, the "final administrative 
decision" is made by the Board. The 
entire process could go well beyond the 
120 days. 

In the preamble to 30 CFR 788.14 (44 
FR 15108, March 13,1979), OSM 
specifically rejected a suggestion that an 
operator be allowed to continue under 
the terms of the old permit, should the 
application for renewal be contested 
beyond the term of the old permit. If 
further response to that comment, OSM 
said that if the regulatory authority 
found that the permit should not be 
renewed, and the original term of the 
permit expired during an appeal , the 
operator should not be able to continue 
to operate under the Act. 

The Secretary, therefore, conditions 
his approval on Colorado amending its 
program in such a way that no operator 
could continue mining after the term of 
the original permit expires if the 
Division has found that the permit 
should not be renewed. In response to 
OSM's concern about this situation, 
Colorado proposed a statutory change 
that would require all applications for 
renewal to be filed at least one year 
prior to the expiration of the original 
permit. This approach would appear to 
allow time for review of the renewal and 
exhaustion of all administrative review 
remedies before the original permit 
actually expired and, subject to public 
comment, would be acceptable to the 
Secretary. 

(xvi) (SMCRA 510(c), CRS 34-33- 
114(3); 30 CFR 786.17(c) and (3). SR 
2.07.6(1)) The federal statute and rule 
require that an applicant file with his 
permit application a schedule listing all 
notices of violation of SMCRA and any 
law, rule, or regulation of the United 
States, or of any department or agency 
in the United States pertaining to air or 
water quality protection incurred by the 
applicant in connection with any coal 
mining operation during the three year 
period prior to the date of application. If 


current violations exist, the permit shall 
not be issued until the applicant submits 
proof that such violations have been 
corrected or are in the process of being 
corrected, and no permit shall be issued 
to an applicant (or operator specified in 
the application) who controls or has 
controlled mining operations with a 
demonstrated pattern of willful 
violations of SMCRA resulting in 
irreparable damage to the environment 
so as to indicate an intent not to comply 
with SMCRA. 

Although only minor differences exist 
in Colorado’s statutory analogue to 
SMCRA 510(c), and the regulatory 
analogue to 30 CFR 786.17 (c) and (d) is 
essentially verbatim, the State’s 
Attorney General opinion (July 25,1980 
submission, p. 8) suggests that Colorado 
may not interpret "any State" law, rule 
or regulation as referred to in SR 
2.07.6(l)(b) to include States other than 
Colorado, and that "willful violations of 
the Act" may not refer to violations of 
SMCRA, as well as the Colorado Act. 
The Secretary conditions his approval 
on enactment of a statutory amendment 
or other measures sufficient to make it 
clear that violations of other States’ 
laws and of SMCRA must be 
considered. It should be noted that the 
State of Colorado, as a matter of 
practice, has cooperated with other 
States in terms of providing information 
on the performance of operators in the 
State. 

(xvii) (30 CFR 700.11(b), SR 1.05.1(2)) 
The federal rule specifies that 30 CFR 
Chapter VII applies to all coal 
exploration and surface coal mining and 
reclamation operations, except the 
extraction of coal for commercial 
purposes where the surface coal mining 
and reclamation operation affects two 
acres or less, but does not exempt any 
such operation conducted by a person 
who affects or intends to affect more 
than two acres at physically related 
sites, or any such operation conducted 
by a person who affects or intends to 
affect more than two acres at physically 
unrelated sites within one year. The 
State’s analogue (SR 1.05.1(2)) simply 
exempts the extraction of coal for 
commercial purposes where the surface 
coal mining operation affects two acres 
or less. However, the applicability of 
SMCRA to more than two acres at 
physically unrelated sites has been 
eliminated from the federal rule (44 FR 
67942, November 27,1979). Colorado 
notes further in its submission of July 16, 
1980 (Response to Minor Issues, p. 1), 
that the State does not intend to provide 
a loophole for a series of less than two 
acre disturbances at physically related 
sites. For example, if a 1.5 acre mining 
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disturbance and a 1.5 acre loadout near 
the minesite are used by the same 
operator, the State would not exempt 
the operation from compliance with the 
regulatory program. Based on this 
explanation, the Secretary finds SR 
1.05.1(2) to be consistent with SMCRA 
and 30 CFR Chapter VIL 

(xviii) (30 CFR 701.5, SR 1.04(90)) The 
federal rule defines the term “permittee” 
to include a person holding a permit as 
well as a person required to hold a 
permit. The State rule only includes a 
person holding a permit, making it 
inconsistent with the definition of 
“permittee” in 30 CFR 701.5. The 
Secretary conditions his approval on 
Colorado amending the definition of 
“permittee” in SR 1.04(90) to include a 
person required to hold a permit. 

(e) Sections 34-33-117 and 34-33-120 
of the Colorado Surface Coal Mining 
Reclamation Act provide DNR with the 
authority to regulate coal exploration 
consistent with 30 CFR 776 and 815 and 
to prohibit coal exploration that does 
not comply with 30 CFR 776 and 815, 
and the Colorado program includes 
provisions to do so. 

(f) DNR has the authority under 
Sections 34-33-122 of the Colorado 
Surface Coal Mining Reclamation Act 
and Rule 5 of the Colorado regulations 
to enter, inspect and monitor all coal 
exploration and surface coal mining and 
reclamation operations on non-Indian 
and non-federal lands within Colorado. 
Conditional approval of this program is 
based on representations made by 
Colorado concerning Colorado law and 
regulations on the ability to enter, 
inspect, and monitor and on the 
exceptions noted below: 

(i) (SMCRA Section 517(c)(1). CRS 34- 
33-122(4)(b); 30 CFR 840.11(d)(1), SR 
5.02.2(3)) Section 517(c)(1) of SMCRA 
and 30 CFR 840.11(d)(1) provide that 
inspections shall occur on an irregular 
basis. CRS 34-33-122(4)(b) and SR 
5.02.2(3) limit such inspections to 
emergency situations and “normal 
business hours.” Colorado interprets 
“normal business hours" to be all times 
that a mine is regularly operating or, in 
the case of a closed mine, the hours it 
would have been operating if it were 
open (June 11,1980 submission, p. 8, 
State Response to OSM Review of 
Colorado Act). In order to be consistent 
with SMCRA and 30 CFR Chapter VII, 
Colorado has proposed (July 16,1980 
submission) an amendment to the State 
statute and the State regulations which 
would delete the phrase relating to 
“normal business hours” and therefore 
would provide for inspections on an 
irregular basis. The State does note that 


as a matter of policy (except for unusual 
circumstances), State inspections will 
occur during normal business hours. The 
proposed statutory and regulatory 
amendments appear, subject to public 
comment, to be consistent with SMCRA 
and 30 CFR Chapter VII. The Secretary 
conditions his approval on the State 
enactment of an amendment to the 
statute and regulations removing the 
phrase “normal business hours” from 
the authority to conduct inspections. 

(ii) (30 CFR 840.11(c), SR 5.02.2(2)) The 
federal rule requires periodic 
inspections of all coal exploration 
operations “required to comply in whole 
or in part” with the Act or rules. SR 
5.02.2(2) requires inspections of those 
coal exploration operations which 
“substantially disturb the natural land 
surface,” and makes inspections of any 
other coal exploration operations 
discretionary. 30 CFR 776.11 requires 
that any person who intends to conduct 
coal exploration during which less than 
250 tons of coal will be removed in the 
area to be explored shall file a written 
notice of intention to explore. This 
section goes on to require that any 
person who conducts coal exploration 
which substantially disturbs the natural 
land surface shall comply with 30 CFR 
815, the performance standards for such 
exploration, and 30 CFR 776.12 requires 
that any person who conducts coal 
exploration in which more than 250 tons 
of coal are removed shall obtain the 
written approval of the regulatory 
authority. 

The Secretary interprets Colorado’s 
approach to inspection of exploration 
activities to be consistent with that of 
OSM in providing for inspections of 
exploration activities that do not 
substantially disturb the land surface on 
a discretionary basis. This approach is 
supported by the preamble to the 
permanent regulatory program (44 FR 
15018 March 13,1979) which states that 
“(t)he notice of intent to explore is to 
provide information for the regulatory 
authority to determine whether close 
surveillance of the actual operation will 
be needed in the field * * The 
preamble goes on to explain that “(w)ith 
these essential elements of information, 
the regulatory authority and interested 
members of the public can check, if 
necessary, the conduct and completion 
of the exploration activities to ensure 
that they are reclaimed * # *“ (emphasis 
added) Therefore, the Federal rules 
suggest discretionary inspections of 
exploration activities which result in 
very limited disturbance to the natural 
land surface. The Secretary finds that 
the State rule meets the requirements of 
SMCRA and 30 CFR Chapter VII by 


providing mandatory inspections of 
exploration activities which result in 
“substantial disturbance” and allowing 
discretionary inspections of other 
exploration activities. 

(iii) (30 CFR 840.12(b), SR 5.02.3(2)) 

The federal rule provides that "(njo 
search warrant shall be required (for 
inspections), except that a State may 
provide for its use with respect to entry 
into a building.” The State rule is silent 
on the issue of search warrants. The 
State has supplied an opinion from its 
Attorney General (June 11,1980) which 
states that the Colorado program 
includes “no requirement of a warrant 
but provides for ‘power to enter’ upon 
the ‘presentation of appropriate 
credentials.’ “ The opinion fails to 
clarify the fact that a search warrant is 
not required. The absence of a clear 
statement with regard to search 
warrants is inconsistent with 30 CFR 
Chapter VII. The Secretary conditions 
his approval on Colorado promulgating 
a regulation to implement the 
requirement of 30 CFR 840.12(b). 

(iv) (30 CFR 842.12(c), SR 5.02.5(3). The 
federal rule specifies that if a federal 
inspection is conducted as a result of 
information provided to OSM by a 
citizen either in writing or orally 
followed by a written statement, the 
citizen shall be allowed to accompany 
the authorized representative of the 
Secretary during the inspection. SR 
5.02.5(3) does not allow a citizen to 
accompany an inspector on an 
inspection unless he or she has 
submitted a written request for an 
inspection pursuant to SR 5.02.5(l)(a). 
This would seem to preclude 
accompaniment where a citizen has 
submitted an oral request concerning a 
significant, imminent hazard that must 
be inspected immediately. The State has 
explained (June 6,1980) that in such a 
situation it will allow for preparation 
and submission of a brief written 
statement to be completed on-site by the 
citizen at the time the inspection is 
conducted to meet the “written 
statement” requirement. The Secretary 
finds based on this explanation that the 
requirement of SR 5.02.5(3) is consistent 
with SMCRA and 30 CFR 842.12(c). 

(v) (30 CFR 842.14: SR 5.02.6). The 
federal rule requires that where a person 
has notified the Regional Director of an 
alleged failure to make adequate and 
complete or periodic inspections, the 
Regional Director shall, within 15 days, 
determine whether such inspections are 
being made, and if not, shall order an 
inspection to remedy the 
noncompliance. 

Additionally, the Regional Director 
shall furnish such person with a written 
statement of the reasons for the 
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resulting determination and the actions 
taken, if any. SR 5.02.6 is similar to 30 
CFR 842.14 but contains no requirement 
for a written response. In its submission 
of July 16,1980, Colorado has proposed 
an amendment to SR 5.02.6(2) to 
appropriately furnish the complainant 
with a written statement of the reasons 
for such determinations and the actions 
taken, if any, to remedy the 
noncompliance. This amendment 
appears, subject to public comment, to 
meet the requirement of 30 CFR 842.14. 
The Secretary conditions his approval 
on promulgation of an amendment to the 
Colorado rules to provide for a written 
statement of the regulatory authority’s 
determination and the actions taken, if 
any, to remedy the noncompliance as a 
result of notification of an alleged 
failure to make adequate or complete 
inspections. 

(vi) (SMCRA 521(a)(1), CRS 34-33- 
122(7)). Section 521(a)(1) of SMCRA 
provides that a person shall be allowed 
to accompany an inspector during an 
inspection when such inspection results 
from information provided by that 
person. Colorado has modified its 
counterpart to the federal section to also 
require that persons accompanying an 
inspector agree to comply with all 
applicable State and Federal safety 
rules and regulations. The Secretary 
finds that it is not an undue burden to 
require a citizen who is accompanying 
an inspector or an inspection pursuant 
to CFR 34-33-122(7) to agree to comply 
with all applicable State and Federal 
safety rules and regulations. The 
Secretary therefore finds CRS 34-33- 
122(7) to be consistent with SMCRA and 
30 CFR Chapter VII. 

(vii) (30 CFR 840.11(d)(3); SR 5.02.2(4)). 
The federal rule states that inspections 
by the State shall include the prompt 
filing of inspection reports “adequate to 
enforce the requirements of and to carry 
out the terms and purposes of the State 
program, SMCRA, 30 CFR Chapter VII, 
the exploration approval and the 
permit.” SR 5.02.2(4) provides only that 
inspections include the filing of 
inspection reports, and that inspection 
forms be approved by the Board; it does 
not address the adequacy of the form. 
The Secretary conditions his approval 
on Colorado promulgating a regulation 
to implement the requirement of 30 CFR 
840.11(d)(3) or otherwise amending its 
program to accomplish the same result. 

(g) DNR has the authority under 
Colorado laws and the Colorado 
program includes provisions to 
implement, administer, and enforce a 
system of performance bonds and 
liability insurance, or other equivalent 
guarantees, consistent with 30 CFR 


Chapter VII, Subchapter J. The 
performance bond and liability 
insurance provisions of Sections 507(f), 
509, and 519 of SMCRA and 30 CFR 
Chapter VII, Subchapter J are 
incorporated in Sections 34-3-113 and 
34-33-125 of the Colorado Surface Coal 
Mining Reclamation Act and in Rule 3 of 
the Colorado regulations. Since no State 
self-insurance requirements are included 
in the program submission, the 
Secretary is not approving any self- 
insurance provisions as part of this 
decision in accordance with 30 CFR 
806.14(d). Conditional approval of the 
Colorado program is based on 
representations made by Colorado 
concerning performance bonds and the 
exceptions noted below: 

(i) (30 CFR 805.13(c), SR 3.02.3(3)). The 
state regulation substitutes the term 
“cropland” for “long-term, intensive 
agricultural use” in its analogue to 30 
CFR 805.13(c), SR 3.02.3(3). 30 CFR 
805.13(c) governs the period of bond 
liability for a long-term agricultural post¬ 
mining land use “in accordance with 30 
CFR 816.133.” This change is consistent 
with the use of “cropland” in 30 CFR 
816.133(c)(a) and SR 4.16.3 and is 
therefore acceptable. 

(ii) (30 CFR 807.11(a), SR 3.02(1) (a) 
and (c)). Under 30 CFR 807.11(a)(2) an 
application for bond release must 
include copies of letters sent to property 
owners and various government entities. 
SR 3.03.2(1) requires that letters be sent 
prior to filing the application, but copies 
of these letters are only required to be 
filed within 30 days of filing the 
application. The State rule “encourages” 
earlier filing of such letters. Since the 
notice requirement is the same under the 
State regulation and must be fulfilled, 
the Secretary finds the later filing of the 
letters to be of no consequence and the 
State provision is therefore acceptable. 
30 CFR 807.11(a)(3) requires that the 
permittee submit proof of publication of 
its public notice of an application for 
bond release within 30 days of the filing 
of the application and that such proof of 
publication be considered part of the 
application. SR 3.03.2(l)(c) provides for 
filing of proof of publication within 30 
days of the last publication of the notice 
in order to complete the application. The 
Secretary finds that since SR 3.03.2(l)(c) 
requires timely publication of notice and 
since proof of publication is necessary 
to complete the application, the State 
provision does not limit or impair public 
participation in the bond release 
procedures and is therefore consistent 
with SMCRA and 30 CFR Chapter VII. 

(iii) (30 CFR 807.11(a)(1), SR 3.03.2(2)) 
The federal rule provides that 
applications for bond release may be 


filed only during seasons which allow 
proper evaluation of reclamation and 
that such seasons must be identified in 
the mining and reclamation operations 
plan. SR 3.03.2(2) requires the Division 
to make an inspection within 30 days of 
receiving an application for bond 
release or “as soon thereafter as 
weather conditions permit.” The latter 
phrase is defined (SR 3.03.2(2)) to mean 
that “the Division must be able to 
evaluate properly the reclamation 
operations alleged to have been 
completed and, therefore, must be 
subject to seasonal limitations.” The 
Secretary finds that under the State 
rules, as under the federal rules, 
inspections will only be permitted at 
times that allow proper evaluation of 
alleged reclamation operations, and 
therefore the Colorado rule is consistent 
with SMCRA and 30 CFR Chapter VII. 

(iv) (30 CFR 807.11(e), SR 3.03.2(4)) 

The federal rule requires that informal 
conferences on applications for bond 
release be held in the locality of the 
subject permit area. The State has 
added a provision that this requirement 
may be waived by all parties interested 
in the conference. This waiver provision 
is inconsistent with the federal 
requirement and with the District Court 
order (Mem. Op.. February 26,1980, pp. 
41, 42), which requires that such 
informal conferences include a provision 
for citizen access to the mine site, and is 
therefore unacceptable. In its 
submission of July 25,1980 (page 4, 
Bonding Response), Colorado notes that 
the State Act requires that any informal 
conference be held in the locality (CRS 
34-33-118(6)). The State therefore has 
proposed a modification to SR 
2.07.3(6)(b)(i) to delete the phrase 
“unless this requirement is waived by 
all parties interested in the conference”. 
The State rule does provide authority for 
the Division to arrange for citizen access 
to the site, and with the changes noted, 
would appear, subject to public 
comment, to comply with the court 
order, SMCRA and 30 CFR Chapter VII. 
The Secretary conditions his approval 
on promulgation of an amendment to SR 
2.07.3(6)(b)(i) to delete the phrase 
“unless this requirement is waived by 
all parties interested in the conference.” 

(v) (30 CFR 806.12(e)(1), SR 
3.02.4(2)(b)(i)(B)) Unlike 30 CFR 
806.12(e)(1), SR 3.02.4(2)(b)(i)(B) allows a 
surety company to cancel its bond 
without the approval of the Division. 
However, the bond would not be 
cancelable for any disturbed lands and 
could only be canceled for undisturbed 
lands upon 90 days notice to the 
permittee and the Division and only as 
to lands undisturbed on the effective 
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date of cancellation. The rule goes on to 
provide that upon the effective date of 
cancelation, if the permittee is unable to 
obtain an approved replacement bond, 
the permit must be suspended, revoked 
or amended to include only those 
operations for which remaining bond 
liability is sufficient. The Secretary finds 
that the Colorado rule is consistent with 
30 CFR 806.12(e)(1) because at no time 
will land be disturbed for which there is 
no surety liability. 

(vi) (30 CFR 807.11(g), SR 3.03.2(6)) 

The federal rule provides that after an 
initial decision on bond release, the 
permittee or any affected person may 
file a request for an administrative 
hearing within 30 days after being 
notified of the initial decision. SR 
3.03.2(6)(a) requires the filing of such a 
request within 30 days of issuance of the 
Division’s proposed decision. This could 
result in a substantially shorter period 
for appeal since it is not clear when 
parties will receive notification of the 
decision after it is issued. In its 
submission of July 25,1980, Colorado 
provides a proposed regulatory 
amendment which clarifies “issuance” 
as meaning the mailing of written 
notifications. This proposed amendment 
in the rules appears, subject to public 
comment, to be consistent with 30 CFR 
Chapter VII. The Secretary conditions 
his approval on promulgation of an 
amendment to Colorado’s rules to 
clarify the issuance of a proposed 
decision on bond releases as it relates to 
subsequent appeal rights. 

(vii) (30 CFR 807.11(h)(ii). SR 
3.03.2(6)(b)) The federal rule places on 
parties seeking to reverse an initial 
decision on bond release the burden of 
proving their cases by a preponderance 
of the evidence. SR 3.03.2(6)(b) 
incorporates 24-4-105, C.R.S. 1973, 
which requires that the findings of fact 
of a hearing officer be upheld unless 
contrary to the weight of the evidence. 
Since the proposed decision would be a 
finding by a hearing officer, the 
Secretary finds this provision to be 
consistent with SMCRA and 30 CFR 
Chapter VII. 

(viii) (30 CFR 800.11(b), SR 3.02.1(4); 30 
CFR 808.12(c), SR 3.04.2(3)) Federal rule 
30 CFR 800.11(b) states that liability on 
the performance bond shall cover all 
surface coal mining and reclamation 
operations to be conducted within the 
permit area during the life of the mine. 
Federal rule 30 CFR 808.12(c) states that 
“Liability under any bond, including 
separate bond increments or indemnity 
agreements applicable to a single 
operation shall extend to the entire 
permit area.” SR 3.02.1(4) and SR 3.04.2 
state that “[ljiability under any bond, 


unless otherwise provided in the bond, 
shall extend to all lands disturbed 
including lands outside the permit area 
if surface coal mining operations are 
conducted upon such lands.” The phrase 
“unless otherwise provided in the bond” 
makes the State rules inconsistent with 
the provisions of 30 CFR 800.11(b) and 
808.12(c) that require the liability of any 
bond to extend to the entire permit area. 
The Secretary conditions approval on 
Colorado amending SR 3.02.1(4) and 
3.04.2(1) by deleting the phrase “unless 
otherwise provided in the bond.” In its 
submission of July 25,1980, the State has 
proposed an amendment to SR 3.02.1(4) 
and SR 3.04.2(3) to delete the phrase 
“unless otherwise provided in the 
bond.” This part of the proposed 
amendment to the rules appears 
acceptable to assure that bond liability 
extends to all surface mining operations 
on the permit area. In its submission of 
July 25,1980. Colorado has proposed an 
additional modification in SR 3.02.1(4) 
and SR 3.04.2 that would if enacted, 
create an exception to the provisions 
requiring the liability of any bond to 
extend to the entire permit area and 
appears inconsistent with 30 CFR 
808.12(c). 

(ix) (30 CFR 805.14(a), SR 3.02.2(4) and 
SR 3.02.2(4)(a)) The federal rule requires 
that the performance bond amount will 
be “adjusted by the regulatory authority 
as the acreage in the permit area is 
revised, methods of mining operation 
change, standards of reclamation 
change or when the cost of future 
reclamation, restoration or abatement 
work changes.” The federal rule also 
states that the bond amount is to be 
reviewed by the regulatory authority 
when the permit is reviewed under 30 
CFR 788.11 (which is to be no later than 
the middle (2.5 years) of the permit term 
(5 years in most cases). The State 
regulations require review of bond 
amounts every two years. Therefore, the 
Secretary finds that this aspect of the 
State requirements is more stringent 
than the federal requirements. 

However, the State (under SR 
3.02.2(4)(a)) has no equivalent to the 
federal requirement under 30 CFR 
800.11(a) and 805.14(a) for reviewing a 
performance bond upon permit renewal. 
The Secretary finds that if the permit 
renewal falls between the 2-year review 
required by the State regulations, the 
State would not be required to review 
the performance bonding under the 
State regulations when a permit is 
renewed. In its submission of July 25, 
1980, the State proposed a regulatory 
amendment which specifies that the 
Division shall also review each 
outstanding performance bond at the 


time permit renewals are processed. 

This proposed rule change appears, 
subject to public comment, to be 
consistent with 30 CFR 805.14. The 
Secretary conditions his approval on 
promulgation of a regulatory amendment 
to provide for review of outstanding 
performance when processing permit 
renewals. 

(x) (30 CFR 806.11(b). SR 3.02.4(2)(e)) 
The federal rule provides criteria for the 
regulatory authority to use in accepting 
a self-bond from an applicant. These 
requirements include the name and 
address of a suitable agent to receive 
service of process and a showing that 
the applicant or the applicant’s parent 
organization has a net worth of no less 
than six times the total amount of self¬ 
bond obligations on all permits issued to 
the applicant in the United States. The 
State regulation. SR 3.02.4(2)(e), 
specifies that the only self-bond it will 
accept is a collateral bond. 

In its submission of July 25,1980 (page 
5, Bonding Response), Colorado 
addresses the self-bonding issue and 
states that with the shift of real and 
personal property first-liens to collateral 
bonds, under the new bonding 
regulations, including the federal 
requirements for the proof of ownership, 
valuation and limitations on such 
property should be adequate to meet the 
intent of the Act. Beyond this, the State 
emphasized that it is simply not 
allowing any self-bonds at this time and 
therefore, is promulgating no rules for 
such. The State also notes that the self¬ 
bonding provision in the State Act is the 
only authority by which the State can 
include real and personal property. 

The Secretary believes that although 
there is a difference in the 
nomenclature, the state regulations 
provide that the only “self-bond” which 
will be accepted is one accompanied by 
a perfected first-lien security interest in 
real or personal property which will 
meet the criteria for a collateral bond 
under SR 3.02.4(2)(c). Accordingly, the 
Secretary finds the State rule to be 
consistent with SMCRA and 30 CFR 
Chapter VII. 

(xi) (30 CFR 807.12(b), SR 3.03.1(2)) 
The federal rule specifies that up to 60 
percent of the bond amount may be 
released after backfilling, grading, 
drainage control and topsoiling have 
been completed. An additional amount 
of up to 25 percent can be released after 
reclamation phase II is completed. The 
federal rule further requires that the 
regulatory authority must retain at least 
15 percent of the bond amount until 
reclamation phase III, including the 
extended liability period, is completed. 
SR 3.03.1(2) allows up to 60 percent 
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bond release without topsoil 
replacement. The State rule lists no 
percentages for the other two phases of 
bond release. In its submission of July 
25,1980 (page 5, Bonding Response), 
Colorado asserts that it has found 
reclamation costs to exceed 60% before 
topsoil replacement occurs and wishes 
to make releases consistent with 
reclamation costs so long as the State 
retains sufficient liability necessary for 
the Division to complete the approved 
reclamation plan pursuant to SR 
3.03.1(3)(a) and (d). The State rule could 
allow a higher percentage of bond to be 
released for a lesser amount of work 
than permissible under the federal 
regulations and provide no minimum 
percentage that must be retained for 
completion of reclamation phase III—the 
extended liability on revegetation. 
Therefore, the Secretary finds SR 
3.03.1(2) less stringent and inconsistent 
with 30 CFR 807.12(b). The Secretary 
conditions his approval on Colorado 
amending SR 3.03.1(2) to be consistent 
with the bond release percentages in 30 
CFR 807.12(a). 

In addition, the federal rule requires 
that “(t]he maximum liability under 
performance bonds applicable to a 
permit which may be released at any 
time prior to the release of all acreage 
from the permit area shall be calculated 
* * by a specific formula (emphasis 
added). The State has no equivalent to 
the phrase “* * * at any time prior to 
the release of all acreage from the 
permit area * * *” in the State 
regulation. The Secretary finds that this 
omission is unacceptable. The State 
rules appear to assume that acreage is 
released from the permit area when 
bond is released, which is not the case. 
The federal requirement is that acreage 
is not to be released from the permit 
area until all requirements of the Act, 
regulations and permit are met. The 
State, in the July 25,1980 submission, 
offers the following proposed 
amendment to SR 3.02.1(4) to address 
this concern: “No acreage shall be 
released from the permit area until the 
bond liability applicable to the permit 
area has been fully released under this 
paragraph and SR 3.03.1(2)(c).“ This 
proposed regulatory amendment 
appears, subject to public comment, to 
be consistent with 30 CFR 807.12(b). The 
Secretary conditions his approval on 
promulgation of an amendment to 
Colorado’s rules to establish that no 
acreage shall be released from the 
permit area until the bond liability 
applicable to the permit area has been 
fully released. 

(xii) (30 CFR 807.12(d). SR 3.03.1(3)(d)) 
Section 509(a) of SMCRA requires that 


* * in no case shall the bond for the 
entire area under one permit be less 
than $10,000.” The Colorado program 
contains no counterpart. In its 
submission of July 25,1980, Colorado 
has proposed an amendment to its 
regulations to clearly specify that in no 
case shall the total bond amount 
applicable to the permit area be less 
than $10,000. The Secretary finds this 
proposed amendment to be consistent 
with 30 CFR 807.12(d) and therefore 
conditions his approval on the 
promulgation of this rule change. 

(xiii) Portions of the following federal 
bonding regulations were proposed for 
amendment on January 24,1980 (45 FR 
6028-6042): 30 CFR 800.5, 800.11(b)(1), 
800.13, Part 801, 805.13, 805.14, 806.11, 
806.12, 806.13, 806.14, 806.17, 807.12. 
808.11, 808.12, and 808.13(a). Colorado 
incorporated part of the January 24, 

1980. language in its proposed 
regulations. Final federal regulations on 
the above referenced bonding sections 
were published on August 6,1980 (45 FR 
52306-52324). Because of the public 
comment received by the Secretary 
during the promulgation process, many 
changes were made to the proposed 
rules. The Secretary is taking the 
position that the program's bonding 
provisions may be approved if they are 
consistent with the Federal rules as they 
existed when the Colorado program was 
submitted on February 29.1980, or with 
the rules as amended August 6,1980. 

The Colorado provisions discussed 
below were based on the federal 
regulations proposed on January 24, 

1980. Because the federal regulations 
were revised prior to final promulgation 
on August 6,1980 the Colorado 
regulations are in some places 
inconsistent with the federal 
requirements. 

A detailed discussion of the Colorado 
rules as they relate to the new bonding 
regulations follows. At some future time, 
the Secretary will notify the State of any 
further changes required under OSM’s 
new bonding regulations and the State 
will be allowed sufficient time to 
accomplish the changes as program 
amendments pursuant to 30 CFR 732.17. 

A. (30 CFR 805.13(f), SR 3.02.1) The 
Secretary finds that the State’s language 
is consistent with the new federal 
language. 

B. (30 CFR 805.13(b), SR 3.02.3(2)) The 
State has added an exception to 
beginning the liability period over again 
by excluding certain selected husbandry 
practices. However, the State has not 
included the qualifications found in 30 
CFR 805.13(b)(3) for determining 
whether or not husbandry practices 
should be allowed. The Secretary finds 
that this exclusion makes SR 3.02.3(2) 


less stringent than the federal 
counterpart and conditions his approval 
on the State’s amending SR 3.02.3(2) to 
include the qualifying husbandry 
practices permissible under 30 CFR 
805.13(b). 

In addition, in SR 3.02.3(2){d)(ii) the 
State included OSM’s proposed change 
for 30 CFR 805.13(c)(2) relating to the 
separation of certain portions of the 
original bonded area to require 
extended liability because of 
augmentation. OSM’s final regulations 
changed the proposed regulation, 
concerning one of the criteria for these 
areas, to read: “Is limited to isolated, 
distinguishable, and contiguous portions 
of the bonded area and does not 
comprise scattered or intermittent 
occurrences throughout the bonded 
area.” The State rule reads: “Is limited 
to a distinguishable contiguous portion 
of the bonded area.” The State rule, like 
the proposed federal rule, limits this 
provision by allowing only one such 
occurrence for each increment of 
bonded area because the word “portion” 
is singular. The final federal provision 
allows more flexibility. Therefore, the 
State rule is more restrictive but 
consistent and acceptable. The intent of 
the final federal rule was to allow use of 
this provision on isolated portions and 
restricting its applicability to scattered 
occurrences. In light of this, the State 
may wish to examine this rule and 
amend it according to the final federal 
rule and amend its program pursuant to 
the provisions of 30 CFR 732.17. 

C. (30 CFR 806.11, SR 3.02.4(1)) The 
State, in line with the proposed federal 
regulations, stipulated that real or 
personal property for collateral bonding 
must be located in the State. The final 
federal regulations deleted the 
requirement for the property to be 
located in the State. Therefore, the 
Secretary finds that the State regulation 
is more stringent than the federal 
regulation. 

D. (30 CFR 806.12(h), SR 3.02.4(2)(c)) 
The Secretary finds that the State 
regulation is consistent with the federal 
regulation containing the requirements 
for real and personal property posted as 
a collateral bond. The only difference is 
that Colorado will only accept a 
mortgage or perfected first-lien security 
interest in real or personal property 
“located in the State.” As discussed 
above, this makes the State regulation 
more stringent than the federal 
regulation. 

E. (30 CFR 806.12(g), SR 3.02.4(2)(d)(ii)) 
The federal regulations state that “the 
regulatory authority may approve the 
use of letters of credit as security in 
accordance with a schedule approved 
with the permit.” The State does not 
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include this language. The Secretary 
finds that the State regulation is 
consistent with the new federal 
regulation since the above quoted 
language was not intended to mean that 
letters of credit could not be used as 
security other than at the time of permit 
approval. The Secretary also believes 
that it is clear under the State language 
that it is the issuing bank which must 
give notice of intent to revoke a letter of 
credit at least 90 days prior to 
revocation. 

F. (30 CFR 808.11(c). SR 3.04.2(5)) The 
federal regulations “* * * allow the 
surety to complete the plan, including 
achievement of the capability to support 
the alternative postmining land use 
approved by the regulatory authority ” 
(emphasis added). The State regulation 
contains no equivalent to the italicized 
portion. The Secretary finds that the 
State regulation is consistent with the 
fedefral regulation since the completion 
of the reclamation plan would inherently 
include achievement of the capability to 
support the approved alternative 
postmining land use. 

G. (30 CFR 801, SR 3.06) In SR 3.06, the 
State incorporated certain portions of 30 
CFR 801, as proposed. Part 801 deals 
with the bonding requirements for 
underground coal mines, coal-processing 
plants, associated structures, and other 
coal-related long-term facilities and 
structures. The State rule, however, did 
not contain provisions equivalent to 
significant portions of the final federal 
rule, including the following portions: 30 
CFR 801.14—Form of bond, 30 CFR 
801.16—Subsidence and mine drainage, 
and 30 CFR 801.17—Bond Forfeiture. 
Therefore, the Secretary Finds SR 3.06 
inconsistent with 30 CFR 801. The 
Secretary conditions his approval on 
Colorado amending SR 3.06 to be 
consistent with 30 CFR 801. 

H. (30 CFR 806.12(e)(6)(iii), 
806.12(g)(7)(iii), SR 3.02.4(2)(b)(v)(C), 
3.02.4(2)(d)(vi)(c)) The federal 
regulations require that a cessation 
order be given operators who have not 
replaced a surety bond within 90 days 
after incapacity of the surety. The State 
regulations provide for this but also add 
" w * * or the Division shall amend the 
relevant permit to include only those 
operations for which any other 
remaining bond liability is sufficient." 
Although the State regulations provide 
an alternative to the operator having to 
secure a bond for the area affected by 
the surety’s incapacity, the operator 
would not be issued a cessation order 
on the unbonded area. In addition, if 
another bond is not secured, no money 
would be available to the regulatory 
authority to reclaim land disturbed by 


the operator while the bond was in 
effect. Therefore, the Secretary finds 
that the State regulations are less 
stringent than their federal counterparts 
and conditions his approval on the State 
amending SR 3.02.4(2)(b)(v)(C) and 
3.02.4(2)(d)(vi)(c) to be equivalent to 30 
CFR 806.12(e)(6)(iii) and 806.12(g)(7)(iii). 

(xiv) Colorado has proposed 
performance bond requirements for coal 
exploration both on and off mine permit 
areas under SR 3.05. The Secretary’s 
bonding regulations do not have a 
section pertaining to coal exploration off 
a permit area. This addition by the State 
is considered to make its provision more 
stringent than the federal rule and 
therefore consistent with 30 CFR 
Chapter VII. 

(xv) (30 CFR 807.12(d), SR 3.03.1(3)(e)) 
The federal rule requires that the 
regulatory authority retain enough bond 
prior to completion of reclamation phase 
II for the regulatory authority to 
complete reclamation if it had to 
achieve reclamation according to the 
approved reclamation plan. The State 
rule does not say that it must retain 
enough bond for the Division to 
complete reclamation. The Secretary 
finds that the State’s regulation is 
unaceptable because the regulatory 
authority’s cost of completing 
reclamation would normally be higher 
than the operator’s cost. The State’s rule 
would allow for the possibility of the 
retained bond amount being sufficient 
for the operator to complete reclamation 
but insufficient for the regulatory 
authority if it had to contract for 
reclamation to be completed. Therefore, 
the Secretary Finds SR 3.03.1(3)(e) 
inconsistent with 30 CFR 807.12(d). In its 
submission of July 25,1980, Colorado 
proposed an amendment to the rules to 
make it clear that the amount of bond 
retained must be sufficient for the 
Division to complete the reclamation. 
This amendment appears, subject to 
public comment, to be consistent with 30 
CFR 807.12. The Secretary conditions his 
approval on Colorado promulgating an 
amendment to SR 3.03.1(3)(e) to clarify 
that the amount of bond retained must 
be sufficient for the Division to complete 
the reclamation. 

(xvi) (30 CFR 808.13(a). SR 3.04.1(1)) 
The State requires that a bond be 
forfeited if the Board has suspended or 
revoked the permit and either "(a) the 
permittee has violated any of the terms 
and conditions of the bond including the 
requirements of the Act and the permit; 
or (b) the permittee has failed to comply 
with a compliance schedule approved 
under 3.04.1(2).’* (emphasis added) This 
contrasts with 30 CFR 808.13(a), which 
makes each of these three factors 


independently sufficient grounds for 
mandatory bond forfeiture. The 
Secretary finds SR 3.04.1(1) inconsistent 
with 30 CFR 808.13(a). The Secretary 
conditions his approval on Colorado 
amending SR 3.04.1(1) to include the 
three independent criteria for bond 
forfeiture consistent with 30 CFR 
808.13(a). 

(xvii) (30 CFR 806.12(h)(4), SR 
3.02.4(2)(e)(ix)(B)(III)(4)). The only 
securities which may be accepted under 
SR 3.02.4(2)(c)(ix)(B)(III)(4) are 
negotiable bonds of the U.S. government 
or general revenue bonds of the State. 
Accordingly, the State’s omission of the 
language in the new federal regulation, 

30 CFR 806.12(h)(4), concerning rated 
marketable securities and ratio of bond 
value to market value, is acceptable 
because these provisions were added to 
the final rules specifically to consider 
valuation fluctuation of securities other 
than those the State accepts. The State 
in considering rule changes based on 
OSM’s new bonding regulations should 
consider incorporating aspects of 30 
CFR 806.12(i). The Secretary finds the 
State rule to be consistent with SMCRA 
and 30 CFR Chapter VII. 

(h) DNR has the authority under 
Section 34-33-123 of the Colorado 
Surface Coal Mining Reclamation Act 
and the Colorado program provides for 
civil and criminal sanctions for 
violations of Colorado law, regulations, 
conditions of permits and exploration 
approvals, including civil and criminal 
penalties, in accordance with Section 
518 of SMCRA. 30 USC 1268. 

Conditional approval of this program is 
based on representations made by 
Colorado concerning Colorado law and 
regulations and on the exceptions and 
conditions noted below: 

(i) (SMCRA 518(a), CRS 34-33-123(8)) 
Section 518(a) of SMCRA provides for 
assessment of civil penalties against 
"permittees," which term is defined in 30 
CFR Chapter VII to include both those 
persons with permits and those persons 
who should have a permit. CRS 34-33- 
123(8) holds “operators" liable for such 
assessments. Colorado explains that it 
uses the term "operator" in order to 
make it clear it is including those 
persons operating without a permit (June 
11,1980, p. 9, Responses to OSM Review 
of Colorado Act). However, Colorado’s 
use of the term would seem to limit the 
assessment of penalties to only the 
operator and not the permittee if the 
permittee were different from the 
operator. Colorado has stated in its 
submission of June 11,1980 (page 9), that 
where the permittee and operator differ, 
the permittee may still be the proper 
party to be assessed civil penalties. As 
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further explanation in its July 25,1980 
submission (page 8). Colorado states 
that the language of SR 5.03.3(l)(b) 
clearly attributes violations to the 
permittee. Colorado emphasizes that as 
a matter of policy, the Division will 
attribute all violations to the permittee 
except in those instances where 
violations of the Act or regulations are 
attributed to a person who does not hold 
a valid permit (i.e., an operator). Based 
on this explanation and policy 
statement, the Secretary finds that CRS 
34-33-128(8) as carried out in the 
Colorado rules is consistent with 
Section 518(a) of SMCRA. See also 
Finding 4(d)(xviii). 

(ii) (SMCRA 518(a); 30 CFR 845.17 
through 845.20) On May 16,1980, the 
U.S. District Court for the District of 
Columbia issued its second round 
decision in the litigation over the 
permanent regulations, In re: Permanent 
Surface Mining Regulations Litigation, 
Civil Action No. 79-1144 (May 16,1980). 
In that decision the court answered the 
Secretary’s request for clarification 
regarding the Round I decision 
(February 26,1980, p. 14) remanding the 
civil penalty point system. The court 
stated that the Secretary may not 
require states to develop a system to 
assess penalties at least as stringent as 
those imposed under the civil penalty 
system. Instead, states need only 
develop a penalty system incorporating 
the four criteria in Section 518(a) of 
SMCRA, the procedural requirements of 
30 CFR 845.17 through 845.20, the 
requirement of 845.12 that all cessation 
orders must be assessed, and the 
requirement of 845.15(b) that a minimum 
of $750.00 per day be assessed for all 
cessation orders issued for failure to 
abate a violation. Based on the District 
Court’s ruling, the Secretary finds the 
Colorado assessment system to be 
acceptable, 

(iii) (30 CFR 845.18 (a) and (b), SR 
5.04.3(3)) The federal rules give an 
operator 15 days to request a penalty 
conference and require the conference 
officer to hold the conference within 60 
days from the time of the request. SR 
5.04.3(3) shortens these time periods to 
10 days and 30 days, respectively. The 
Secretary finds these differences to be 
acceptable as they are similar to the 
federal requirements. 

(iv) (SMCRA 520(b)(1)(B), CRS 34-33- 
135(2)) Section 520(b)(1)(B) of SMCRA 
provides that any person may intervene 
as a matter of right in an action brought 
by the Secretary or the state in a court 
of the United States. Colorado correctly 
points out (June 11,1980, p. 10, Response 
to OSM Review of Colorado Act) that 
this provision is intended to mitigate the 


prohibition in Section 520(b)(1)(B) on 
initiation of a suit by a citizen where the 
Secretary or the state has already 
commenced and is diligently prosecuting 
a civil action to require compliance with 
the Act. There is no such prohibition in 
Colorado's program. Colorado states 
that ”[a]ny citizen can bring his own suit 
including a motion for joinder, if that is 
appropriate under the circumstances” 
(Colorado submission, July 11,1980, p. 
11). Accordingly, the Secretary finds 
that a State counterpart to Section 
520(b)(1)(B) is unnecessary and that the 
State provision is consistent with 
SMCRA. 

(v) (SMCRA 520(b)(2), CRS 34-33- 
135(2) (a) and (b)) Section 520(b)(2) of 
SMCRA requires a showing that a 
violation or order would “immediately 
affect a legal interest of the plaintiff’ as 
a condition precedent to commencement 
of a citizen suit without 60 days prior 
notice. CRS 34-33-135(2) (a) and (b). 
however, require a plaintiff to show 
“irreparable injury” before being able to 
immediately commence a citizen suit. 
The State has argued (June 11,1980 
submission, p. 13, Responses to OSM 
Review of Colorado Act) that these 
provisions are basically intended for 
emergency situations and that to obtain 
temporary relief a plaintiff would need 
to show irreparable injury to obtain 
such relief under either the federal or 
State statutes. However, even if this is 
true, the federal section still allows a 
citizen or operator to get into court 60 
days earlier and thereby obtain final 
relief sooner. Accordingly, the Secretary 
finds that CRS 34-33-135(2) (a) and (b) 
is unacceptable in this respect and 
conditions his approval of the Colorado 
program on the enactment of statutory 
language to remedy this deficiency. 

(vi) (SMCRA 520(c), CRS 34-33-135(3)) 
CRS 34-33-135(3) provides that any civil 
action shall be tried in such county as is 
provided by the Colorado rules of civil 
procedure. The Secretary finds that 
Colorado Rule of Civil Procedure 98, 
which provides that venue for all 
actions affecting real property, 
franchises or utilities will be in the 
“county in which the subject of the 
action ... is located" is the functional 
equivalent of Section 520(c) of SMCRA, 
which limits venue to the judicial 
district in which the operation is 
located. The Colorado program therefore 
provides an acceptable counterpart to 
SMCRA 520(c). 

(vii) (SMCRA 520(d), CRS 34-33- 
135(4), Colorado Rule of Civil Procedure 
65(C)) Section 520(d) of SMCRA gives a 
court discretion to require security when 
injunctive relief is requested in a citizen 
suit in accordance with the Federal 


Rules of Civil Procedure. CRS 34-33- 
135(4) provides that the court shall 
require security in accordance with 
Colorado Rule of Civil Procedure 65(c), 
which is essentially the same as Section 
520(d) of SMCRA. However, since the 
amount of such cost is discretionary 
under the Colorado rule, the Secretary 
finds the provisions to be equivalent. 

(viii) (30 CFR 845.20(d)) The Colorado 
program contains no counterpart to 30 
CFR 845.20(d), which requires that any 
increase in the amount of a penalty 
resulting from administrative or judicial 
review must be paid within 18 days after 
the final order resulting from the review 
is mailed to the person to whom the 
initial notice of violation or cessation 
order was issued. In its submission of 
July 16,1980 (page 9), Colorado has 
proposed an amendment to the State 
rules at SR 5.04.3(5) which is identical to 
30 CFR 845.20(d). The Secretary finds 
that this proposed change appears to be 
consistent with SMCRA and 30 CFR 
Chapter VII and conditions his approval 
on promulgation of this regulatory 
amendment or other amendment to 
Colorado's program to make it 
consistent with the federal requirement. 

(ix) (SMCRA 520(a), CRS 34-33- 
135(3)) Section 520(a) of SMCRA 
provides that any person having an 
interest which is or may be adversely 
affected may commence a civil action 
on his own behalf to compel compliance 
with SMCRA. Section 520(c)(2) of 
SMCRA provides that in such actions, 
the Secretary or the state regulatory 
authority may intervene as a matter of 
right. The State act grants no right of 
intervention to the Division or Board in 
such citizen suits. Therefore, the 
Secretary finds CRS 34-33-135(3) 
inconsistent with Section 520(c)(2) of 
SMCRA. In the June 11,1980 submission, 
Colorado has proposed a statutory 
amendment to CRS 34-33-135 to allow 
the Division or Board, if not a party, to 
intervene as a matter of right. This 
amendment appears, subject to public 
comment, to be consistent with Section 
520(c)(2) of SMCRA. The Secretary 
conditions his approval on Colorado 
enacting an amendment to CRS 34-33- 
135 granting to the Division or Board the 
right to intervene in citizen suits. 

(x) (30 CFR 843.15(b), SR 5.03.2(6)) 30 
CFR 843.15(b) provides that a notice of 
violation or cessation order which 
requires cessation of mining expressly 
or by necessary implication shall not 
expire within 30 days of its issuance if 
the regulatory authority fails to hold an 
informal public hearing, even if the 
condition, practice, or violation in 
question has been abated. SR 5.03.2(6) is 
silent on this point, but makes it clear 
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that expiration of such an order or 
notice would not affect the Division's 
authority to assess civil penalties. The 
necessary implication of the State rule is 
that abatement of the condition, 
practice, or violation does not affect the 
status of the notice or order either. Such 
a notice or order would still be counted 
for such purposes as determining a 
pattern of violations or a history of 
previous violations. Accordingly, the 
Secretary finds the State rule consistent 
with 30 CFR 843.15(b). 

(xi) (SMCRA 518(i), 30 CFR 
845.18(d)(1), SR 5.04.3(4)(a)) SR 
5.04.3(4)(a) requires that settlement 
agreements reached at penalty 
assessment conferences provide that the 
operator waives all rights to further 
review of the violation or penalty by 
paying the agreed penalty within the 
prescribed time (which may not be more 
than 30 days after the agreement is 
signed). The federal regulation. 30 CFR 
845.18(d)(1), is similar in requiring that 
the settlement agreement contain a 
clause that "the person assessed be 
deemed to have waived all rights to 
further review the violation or penalty in 
question, except as otherwise expressly 
provided for in the settlement 
agreement." The Secretary believes that 
the State provision represents a same or 
similar procedure in accordance with 
Section 518(i) of SMCRA. 

In reaching this conclusion, the 
Secretary notes that there is an 
exemption in the federal regulation from 
the requirement that settlement 
agreements contain this language, with 
no standard for limiting the use of the 
exemption. In addition, the result of the 
State regulation is merely to restore the 
period for appeal of the results of the 
assessment conference. Failure to pay 
the penalty set forth in the settlement 
agreement results in the issuance of a 
"notice of Fixed penalty and order to 
pay," the same notice and order which 
is issued if there is no assessment 
conference or if the conference fails to 
resolve the issues. The period of time for 
appeal from this notice and order is the 
same under ail of these circumstances. 
For these reasons, the Secretary 
believes the State regulation is similar to 
the federal requirement and therefore is 
acceptable. 

(i) DNR has the authority under 
Colorado laws, and the Colorado 
program contains provisions, to issue, 
modify, terminate and enforce notices of 
violation, cessation orders and show- 
cause orders in accordance with Section 
521 of SMCRA, 30 USC 1271, and with 30 
CFR Chapter VII, Subchapter L, 
including the same or similar procedural 
requirements. The enforcement 


authorities analogous to Section 521 of 
SMCRA and the applicable provisions 
of 30 CFR Chapter VII, Subchapter L are 
contained in Section 34-33-123 of the 
Colorado Surface Coal Mining 
Reclamation Act and in Rule 5 of the 
Colorado regulations. Conditional 
approval of this program is based on 
representations made by Colorado 
concerning Colorado law and 
regulations and on the exceptions noted 
below: 

(i) (SMCRA 521(a)(4); SMCRA 525(a); 
30 CFR 843.13(d); CRS 34-33-124; SR 
5.03.5(3)) Section 521(a)(4) of SMCRA 
provides for advance notice to all 
interested parties of the time and place 
of any hearing concerning a show-cause 
order and Section 525(a) of SMCRA 
requires written notice to be given to all 
interested persons of a hearing to 
review citations issued for violations of 
the Act’s requirements. CRS 34-33-124 
provides for such notice to be given only 
to the permittee. Although the State 
statute does not provide individual 
notice to interested parties, the State 
publishes a monthly newsletter which 
has an extensive mailing list. This 
newsletter contains such notice. The 
State contends that, as a result, 
"interested parties" should receive 
notice of any hearing concerning a 
show-cause order or review of a 
citation. While the newsletter may, in 
fact, provide appropriate notification to 
"interested parties" in many cases, such 
a notification system cannot with 
certainty provide advance notice to "all 
interested parties" as required by 
SMCRA 521(a)(4) and SMCRA 525(a). 
Therefore, the Secretary conditions his 
approval on Colorado amending CRS 
34-33-124 to provide for advance notice 
to all interested parties of the time and 
place of any hearing concerning a show- 
cause order or a hearing to review 
citations issued for violations of the 
Act’s requirements. 

(ii) (SMCRA 525(d), CRS 34-33-124(4); 
30 CFR 840.13(e), SR 5.03.3(4)) Section 
525(d) of SMCRA provides that, where 
the Secretary revokes a permit, the 
permittee shall cease surface coal 
mining operations on the permit area. 
CRS 34-33-124(4) and SR 5.03.3(4) 
provide for cessation of surface coal 
mining operations under these 
circumstances "as specified by the 
Board." Colorado asserts in its 
submission of June 11,1980 (page 15), 
that "the purpose of this language is to 
allow * * * certain activities which 
would foster reclamation, but which 
might not be reclamation activities 
themselves, to continue." Colorado 
further explains that under some 
circumstances a small amount of mining 


might be required in order to complete 
reclamation. The State emphasizes that 
it does not intend to provide a loophole 
to get around the "pattern of violations" 
or "show cause order" situations as 
described in the federal and State laws. 
The State further notes that, if the Board 
goes through the process of revoking an 
operator's permit, it will not reverse 
itself and grant unreasonable mining 
activities. Based on the State’s 
explanation, the Secretary believes that 
CRS 34-33-124(4) will be applied in the 
same fashion as Section 525(d) of 
SMCRA, and accordingly finds that CRS 
34-33-124(4) is consistent with SMCRA 
and 30 CFR Chapter VII. 

(iii) (SMCRA 521(a)(5), 30 CFR 
843.14(a), CRS 34-33-123(4)) SMCRA 
521(a)(5) and 30 CFR 843.14(a) require 
that each notice of violation or cessation 
order shall be given "promptly" to the 
permittee or his agent. 30 CFR 843.14(a) 
provides, with two exceptions, that 
notices of violation and cessation orders 
shall be served at the site. CRS 34-33- 
123(4) requires personal service on the 
operator or his designated agent (as 
defined in SR 5.03.4) within twenty-four 
hours of issuance. The Secretary Finds 
this provision inconsistent with SMCRA 
and 30 CFR Chapter VII because the 
consequence of failure to meet the 
personal service requirement is unclear, 
which may undermine the efficacy of the 
notice. The Secretary conditions his 
approval on Colorado enacting an 
amendment to CRS 34-33-123(4) by 
deleting the requirement of personal 
service of a notice or order within 
twenty-four hours of issuance. 

Colorado has agreed to delete this 
provision by a proposed statutory 
amendment (Colorado submission, June 
1,1980, p. 11). Colorado has also 
proposed to amend this provision to 
allow for alternative service by certified 
mail. The State asserts that it is "both 
willing and able to issue notices of 
violation and cessation orders in the 
field." (Colorado submission, June 11, 
1980, page 13). The Secretary interprets 
this to mean that the State intends to 
engage in Field enforcement as a matter 
of policy. 

(iv) (30 CFR 843.11(d), SR 5.03.2) The 
Colorado rule does not explicitly 
provide that reclamation operations 
shall continue while a cessation order is 
in effect, as required in 30 CFR 843.11(d). 
The State asserts that since cessation 
orders issued under this provision will 
be tailored to the portions of the 
operations relevant to proscribed 
conditions, practices, and violations, 
such cessation orders will necessarily 
result in the continuation of reclamation 
operations unconnected with the 
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cessation orders (Colorado program 
side-by-side, page 5-24, Volume 4). In 
view of the State's assertion that 
reclamation operations will continue 
while a cessation order is in effect, the 
Secretary finds that SR 5.03.2 of the 
Colorado program is consistent with 
SMCRA and 30 CFR Chapter VII. 

(v) (SMCRA Section 516(c), CRS 34- 
33-121(3) and CRS 34-48-102) The State 
law calls for consultation with the 
operator and Division of Mines prior to 
suspension of undergound mining which 
creates an imminent danger to certain 
areas. SMCRA 516(c) calls for 
suspension by the regulatory authority, 
with no mention of consultation. The 
State has modified its rules at SR 
4.20.4(3) to eliminate consultation where 
delay would exacerbate any imminent 
danger (June 11,1980 submittal). This 
change appears to remedy the problem, 
since consultation will only occur when 
the danger will not be exacerbated. An 
example might be found where an 
operator and a Division of Mines 
representative are on site and a brief 
consultation will better enable the 
inspector to specify appropriate 
abatement. Given this change, the 
Secretary finds this section to be 
consistent with the SMCRA and 30 CFR 
Chapter VII. 

In addition, the State law appears not 
to require suspension in as broad a 
range of cases as set out in SMCRA. The 
federal Act refers to particular facilities 
which, if adjacent to an underground 
mine, require suspension of the 
underground mining if an imminent 
daijger exists. One of these facilities is 
major impoundments. The State act 
cross-references to other statutory 
provisions (including CRS 34-48-102) 
protecting the particular facilities. 
Although none of these specifically 
mentions major impoundments, CRS 34- 
48-102 refers to “improvements", and 
Colorado’s Attorney General explains 
that “impoundments" are considered to 
be “improvements" under State law 
(Attorney General Opinion, Colorado 
resubmission, June 11,1980, page 2). 

In addition, CRS 34-48-102 provides 
that no person has the right to mine 
under any building or other 
improvement without securing the 
owners against damages, "except by 
priority of right." In its submission of 
July 25,1980. Colorado provided an 
Attorney General’s opinion which 
characterized this provision as an 
exception to surface owner protection. 
No such exception appears in the 
federal statute. The Attorney General’s 
opinion states that the “priority of right" 
language merely recognizes the principle 
of Pennsylvania Coal Co. v. Mahon , 260 


U.S. 393, 67 L.Ed. 322, 43 S. Ct. 158 
(1922). The opinion goes on to state that 
the fact that this principle is not 
explicitly recognized in Section 516(c) of 
SMCRA does not render it nugatory. 
However, if Congress had wished to 
allow such an exception, it could easily 
have written it into Section 516(c) of 
SMCRA. The Secretary conditions 
approval of Colorado’s program on a 
statutory change or other measures to 
make Colorado’s program consistent 
with Section 516(c) of SMCRA by not 
allowing any exception to the 
requirement that underground mining be 
ceased where it creates imminent 
danger to persons. 

(vi) (30 CFR 845.18(c), SR 5.04.3(5), 

CRS 34-33-123(8)(b)) The federal rule 
requires OSM to serve a notice of 
proposed assessment within 30 days of 
the issuance of the notice of violation or 
cessation order and to hold an 
assessment conference, if requested, 
within 60 days from the date of issuance 
of the proposed assessment or the end 
of the abatement period, whichever is 
later. Within 30 days after the 
conference is held, the conference 
officer shall issue his decision. Under 
the State act (CRS 34-33-123(8) and SR 
5.04.3(5)(c)(i)), the maximum time 
between the issuance of a notice of 
violation or cessation order and the 
order Fixing the penalty is 60 days. In the 
June 11,1980 submission, Colorado 
admits, however, that it is impossible to 
fulfill other statutory time constraints 
regarding assessment conferences 
within the 60 day maximum. To rectify 
this situation, Colorado proposed (June 
11,1980) a statutory amendment to CRS 
34—33—214(8)(d) that will change the 
above 60 day maximum to 120 days. 

This amendment appears, subject to 
public comment, to be consistent with 30 
CFR Part 845. Because the State cannot 
meet its own time constraints, the 
Secretary conditions his approval on 
Colorado amending CRS 34—33—123(8)(b) 
and subsequently modifying its rules to 
allow an adequate period of time for 
assessment conferences before requiring 
the order Fixing the penalty. 

(vii) (SMCRA 525(c), 30 CFR 843.16, 
CRS 34-33-124(3), SR 5.03.5(5)) SMCRA 
525(a) provides that a person issued a 
notice of violation or cessation order or 
a person having an interest which is or 
may be adversely affected by the 
issuance, modification, vacation, or 
termination of a notice or order may 
apply for an administrative hearing to 
review that action. SMCRA 525(c) goes 
on to provide that pending completion of 
the investigation and hearing, the 
applicant may file with the Secretary a 
written request that the Secretary grant 


temporary relief from any notice or 
order issued. The use of the term 
"applicant" in SMCRA 525(c) grants the 
right to temporary relief in 
administrative hearings to both the 
person issued a notice or order and the 
person having an interest which is or 
may be adversely affected by such 
notice or order. CRS 34-33-124(1) 
appropriately grants the right to 
administrative review to: (1) an operator 
issued any notice of violation or 
cessation order and (2) any person 
having an interest which is or may be 
adversely affected by such notice or 
order or by any modification, vacation, 
or termination of such notice or order. 
CRS 34-33-124(3) grants the right to 
temporary relief in an administrative 
hearing to an operator pending 
completion of the investigation and 
hearing. Provisions for temporary relief 
are found at 30 CFR 843.16 and SR. 
5.03.5(5). The Secretary finds CRS 34- 
33-124(3) to be inconsistent with 
SMCRA 525(c) in that it does not grant 
the right to temporary relief in 
administrative hearings to a person 
having an interest which is or may be 
adversely affected by the issuance, 
modification, vacation, or termination of 
a notice or order. In its submission of 
June 11,1980, the State proposed a 
statutory amendment which deletes the 
term “operator" and substitutes the term 
“any person with an interest which is or 
may be adversely affected" at CRS 34- 
33-124(3). This amendment appears, 
subject to public comment, to be 
consistent with SMCRA and 30 CFR 
Chapter VII. The Secretary conditions 
his approval on Colorado enacting a 
modiFication to CRS 34-33-124(3) and 
subsequently to SR 5.03.5(5) that grants 
the right to temporary relief in 
administrative hearings to a person 
having an interest which is or may be 
adversely affected. 

(viii) (30 CFR 843.13(a)(2), SR 
5.03.3(2)(a)(iii)) The federal rule lists 
criteria for determining whether or not a 
pattern of violations exists. The State 
rule includes these criteria but 
additionally provides for consideration 
of *‘[t]he extent to which the cited 
violations were caused by a greater 
degree of fault than negligence * # \" 
The Secretary does not consider this 
additional criterion to be sufficiently 
quantifiable or meaningful, and 
therefore finds it inconsistent with 30 
CFR 843.12(a)(2). The Secretary 
conditions his approval on Colorado 
amending SR 5.03.3(2)(a)(iii) to remove 
consideration of the extent to which the 
cited violations were caused by a 
greater degree of fault than negligence in 
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the determination of a pattern of 
violations. 

(ix) (30 CFR 843.11(a)(1). SR 
5.03.2(l)(a)) There is some ambiguity in 
SR 5.03.2(l)(a) concerning whether an 
authorized representative of the State 
regulatory authority can issue a 
cessation order for conditions or 
practices which are not violations of the 
State program or permit. This is required 
under Section 521(a)(2) of SMCRA and 
30 CFR 843.11(a)(1) if such condition or 
practice (i) creates an imminent danger 
to the health or safety of the public, or 

(ii) is causing or can reasonably be 
expected to cause significant, imminent 
environmental harm to land, air or water 
resources. The State rule requires that 
there be a determination that there is a 
violation of the State Act, regulations, 
permit or exploration approval or that 
there be “any condition or practice 
subject to the Act.” The ambiguity 
concerns this last phrase. 

The Secretary interprets the phrase in 
question to refer not merely to violations 
of the State Act, but rather to any 
condition or practice which comes 
within the scope of the Colorado statute. 
The State authority for this regulation is 
CRS 34-33-123(1), which provides: 

“When * * * an authorized 
representative of the division 
determines that any conditions or 
practices exist at a surface coal mining 
operation which is subject to this article 
• * * “ and the necessary conditions 
exist for a cessation order, such an order 
must be issued. This provision of the 
State statute is consistent with Section 
521(a)(2) and 30 CFR 843.11(a)(1), and 
the ambiguous language in 5.03.2(l)(a) 
should be interpreted consistently with 
CRS 34-33-123(1). Based upon this 
interpretation, the Secretary finds the 
State rule consistent with the 
requirements of SMCRA and 30 CFR 
Chapter VII. 

(x) (30 CFR 843.11(b)(2). SR 
5.03.2(4)(a)(ii)) SR 5.03.2(4)(a)(ii) requires 
that each notice of violation or cessation 
order set forth with reasonable 
specificity a “description of the steps 
necessary to abate the violation in the 
most expeditious manner physically 
possible, including a description of any 
affirmative obligations imposed * * * 
CRS 34-33-123(1), (2), and (4) require 
that the period of time for abatement be 
set forth in the notice or order and CRS 
34-33-123(5) provides that cessation 
orders remain in effect until the 
condition, practice or violation has been 
abated or until vacated, modified or 
terminated by the regulatory authority. 
The Secretary interprets these 
provisions to include the requirement of 
30 CFR 843.11(b)(2) that the cessation 


order require the person to whom it is 
issued to take all steps the authorized 
representative “deems necessary to 
abate the violations covered by the 
order in the most expeditious manner 
physically possible.” Consequently, the 
Secretary finds SR 5.03.2(4)(a)(ii) to be 
consistent with SMCRA and 30 CFR 
Chapter VII. 

(xi) (30 CFR 843.13(e). SR 5.02.2(4)) 30 
CFR 843.13(e) requires that, while a 
permit is suspended, the permittee must 
complete all affirmative obligations to 
abate all conditions, practices, or 
violations specified in the order. SR 
5.02.2(4) is silent on this point. However, 
the Secretary interprets the State rule to 
mean that, as a matter of course, a 
permittee whose permit has been 
suspended will be required to complete 
all affirmative obligations to abate all 
conditions, practices, or violations 
specified in the order. Accordingly, the 
Secretary finds SR 5.02.2(4) to be 
consistent with SMCRA and 30 CFR 
Chapter VII. 

(j) DNR has the authority under 
Section 33-34-126 of the Colorado 
Surface Coal Mining Reclamation Act 
and Rule 7 of the Colorado program 
contains provisions to designate areas 
as unsuitable for surface coal mining 
consistent with CFR Chapter VII, 

Chapter F. Conditional approval of this 
program is based on representations 
made by Colorado concerning Colorado 
laws and regulations and on the 
exceptions noted below: 

(i) (30 CFR 761.12(e), SR 2.07.6(2)(d)(v)) 
The federal rule states that where a 
proposed surface coal mining operation 
would be conducted within 300 feet of 
any occupied dwelling, the application 
must contain a written waiver from the 
owner of the dwelling consenting to 
operations within a closer distance. The 
waiver must be knowingly made and 
separate from a lease or deed unless the 
lease or deed contains an explicit 
waiver. The State rule specifies that 
valid waivers existing as of August 3, 
1979 shall be considered binding for the 
purposes of this section and binding 
subsequent owners to such valid 
waivers by prior owners. Colorado goes 
on to state that all other waivers must 
be knowingly made and separate from a 
lease or deed unless the lease,or deed 
contains an explicit waiver. In its 
submission of July 16,1980 (page 4), 
Colorado notes that the Attorney 
General advised that a waiver binding 
subsequent owners may only be 
considered valid by the Division where 
it is explicit within the lease or deed of a 
dwelling. Based on this clarification, the 
Secretary finds the State rule to be 
consistent with 30 CFR 761.12(e). 


(ii) (30 CFR 764.15(b)(1) and (2), SR 
7.06.4(4) and (5)) With respect to initial 
handling of a petition, the federal rules 
specify that within three weeks after a 
determination that a petition for 
unsuitability is complete, the regulatory 
authority shall circulate copies of the 
petition (30 CFR 764.15(b)(1)) and also 
notify the public (30 CFR 764.15(b)(2)). 

The State rules require such actions to 
be carried out 30 days after a 
determination that a petition is 
complete. The Secretary does not 
believe that the time difference is 
significant and finds the State regulation 
consistent with the federal rule. 

(iii) (SMCRA 522(c), CRS 34-33-126(2): 
30 CFR 764.13, SR 7.06.2) With respect to 
petitions to designate lands unsuitable, 
the State requires a good faith effort by 
the petitioner to identify surface and 
mineral owners. The State says this 
does not require a title search or 
production of a complete list of names, 
but merely an effort (Colorado 
submission, June 11,1980, page 13). If 
some effort is made, but no names are 
provided, the petition will not be 
deemed to be defective, according to the 
State. In its submission of July 16,1980, 
Colorado has included a form entitled 
“petition outline.” This form describes 
the information required for a petition. 
With respect to information on surface 
and mineral owner(s) of record, the 
State has included a footnote on the 
form which states that “(ajbsence of this 
information will not adversely affect the 
administration processing of this 
petition or the validity of the allegation 
and supporting evidence.” 

The Secretary has evaluated the 
State’s explanation and the “petition 
outline” footnote and finds that the 
request for such information (even as 
qualified by the footnote) imposes a 
greater burden on petitioners than that 
under the federal rule and thus is 
inconsistent with the petition 
information requirements of Section 
522(c) of SMCRA and 30 CFR 764.13. The 
Secretary therefore conditions his 
approval on modification of CRS 34-33- 
126(2) and SR 7.06.2 to delete the 
requirements for a good faith effort by 
petitioner(s) to identify surface and 
mineral owners. 

(iv) (30 CFR 764.15(c), SR 7.06.4(7)) 

The State rule and CRS 34-33-126(g) 
provide that “after the filing of a petition 
and no later than fifteen days before the 
public hearing, and person may 
intervene.” (emphasis added). This 
contrasts with 30 CFR 764.15(c), which 
permits intervention until 3 days prior to 
the hearing. This is applicable both to 
petitions to designate and petitions to 
terminate designations. The State’s time 
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period is based upon considerations of 
due process and administrative 
convenience (June 11,1980, Response to 
OSM Review of Colorado Act, p. 13); it 
is designed to allow the regulatory 
authority and parties an adequate 
period in advance of the hearing to 
know what allegations are being 
presented. 

The Secretary recognizes that the 
preamble to OSM’s permanent 
regulations (44 FR 15003, March 13,1979) 
rejected a similar change, stating that a 
“longer period is conducive to greater 
public involvement.'’ However, the 
Secretary Finds this provision 
acceptable in Colorado for the following 
reasons: First, the state provision affects 
the general public and industry equally 
as to both petitions to designate and to 
terminate. Second, under the State 
Administrative Procedures Act, CRS 24- 
4-103(4), the Board would be required to 
afford interested persons an opportunity 
to submit data, views or arguments at 
the public hearing, and the Board is 
further required to consider all 
submissions. Thus, any interested 
person would have an opportunity to 
present evidence equivalent to the 
opportunity afforded an intervenor. 
Third, both the federal and State 
processes for designation provide that a 
public hearing be held within 10 months 
of the filing of a petition. The only 
minimum period before holding a 
hearing is that created by the notice 
requirements. In any given case, 
therefore, the period before the public 
hearing might be longer under the State 
system than under the federal system. 

As a consequence, the difference in 
cutoff dates for intervention under the 
two systems does not create a real 
difference in the period during which a 
person may intervene and does not limit 
public participation. 

(k) DNR has the authority under the 
Colorado Administrative Procedures 
Act, the Colorado Surface Coal Mining 
Reclamation Act. and Rule 2 of the 
Colorado program and the Colorado 
program contains provisions for public 
participation in the development and 
revision of Colorado rules and 
regulations (see Finding 4(d)(ii)). 
Colorado also has the authority to 
provide for public participation in the 
permitting process and in the 
enforcement of its laws except as noted 
below. 

(43 CFR Part 4, SR 5.03.6) 43 CFR Part 
4.1290-4.1296 provides for the awarding 
of attorneys' fees to industry only where 
industry can prove bad faith on the part 
of citizens in initiating an action. SR 
5.03.6 does not contain a similar 
provision to limit the awarding of 


attorneys’ fees. The Secretary is 
concerned that the State’s provision 
might inhibit citizens from initiating 
meritorious actions. 

In its submission of July 16,1980 (page 
8), Colorado recognizes that it may be 
entirely appropriate to allow awarding 
of attorney’s fees to industry only if 
industry can prove bad faith. In its 
submission of July 25,1980, Colorado 
has supplied a proposed revision to SR 
5.03.6 which provides for awarding of 
attorney’s fees to permittees only where 
the permittee demonstrates that the 
person initiated or participated in such a 
proceeding in bad faith for the purpose 
of harassing or embarrassing the 
permittees. However, the State’s 
proposed rule is not totally consistent 
with 43 CFR Part 4.1290-^1.1296. More 
specifically, the State’s proposal has the 
following problems: (1) the proposal 
does not explicitly include expert 
witness fees; (2) the proposal does not 
provide for collection of costs from the 
regulatory authority by operators or 
individuals; (3) the proposal does not 
explicitly allow the award to include 
costs and expenses incurred in seeking 
the award; and (4) the proposal does not 
provide for appeal of the award by any 
party. The Secretary, therefore, finds the 
State’s proposed revision to be 
inconsistent with 43 CFR Part 4.1290- 
4.1296, and thus conditions his approval 
on promulgation of a rule consistent 
with 43 CFR Part 4.1290-4.1296. 

(l) DNR has the authority under 
Colorado laws and the Colorado 
program includes provisions to monitor, 
review, and enforce the prohibition 
against indirect or direct Financial 
interests in coal mining operations by 
employees of the Colorado Mined Land 
Reclamation Division consistent with 30 
CFR 705. The prohibitions against 
financial interests in coal mining 
operations are contained in Rule 1.10 of 
the Colorado regulations. 

(m) DNR has the authority under 
Colorado regulations to require the 
training, examination, and certification 
of persons engaged in or responsible for 
blasting and the use of explosives in 
accordance with Section 719 of SMCRA. 
30 CFR 732.15(b)(12) does not require a 
State to implement regulations 
governing certification and training of 
persons engaged in blasting until six 
months after federal regulations in this 
area have been promulgated. The 
federal regulations have not been 
promulgated at this time. 

(n) DNR has the authority under 
Colorado laws and the Colorado 
program contains provisions in Rule 2 to 
provide small operator assistance 
consistent with the requirements of 30 
CFR 795. 


(o) The Colorado program contains no 
counterpart to Section 704 of SMCRA 
concerning protection of government 
employees. However, on page 16 of its 
June 11,1980 submission, Colorado 
refers to CRS 18-8-102, which makes it a 
misdemeanor to obstruct government 
operations. Additionally, CRS 18-8-106 
provides that a person commits a petty 
offense if, knowing that a public servant 
is legally authorized to inspect property, 
he refuses to produce or make available 
that property for inspection at a 
reasonable hour, or if he refuses to 
permit the inspection. The penalties for 
these other two statutes are less than 
the penalties in Section 704. Therefore, 
the Secretary conditions his approval on 
Colorado amending its program 
provisions to provide protection to 
employees of the State regulatory 
authority equivalent to the protection 
afforded federal employees under 
Section 704 of SMCRA. 

(p) Colorado has the authority under 
its laws for administrative and judicial 
review of State program actions in 
accordance with Section 525 of SMCRA 
and 30 CFR Chapter VII, Subchapter L. 
The Attorney General of Colorado 
submitted an opinion to the Secretary on 
June 11, 1980 to the effect that the 
availability of judicial review of actions 
taken by the State regulatory authority 
will not in any way restrict the rights of 
citizens to bring suits as authorized in 
CRS 34-33-135. In view of the Attorney 
General’s opinion, the Secretary Finds 
that an explicit provision to this effect is 
not required in the Colorado program. 

(q) DNR has the authority under 
Colorado law and the Colorado program 
contains provisions to cooperate and 
coordinate with and provide documents 
and other information to the Office of 
Surface Mining under the provisions of 
30 CFR Chapter VII. 

(r) The following laws and regulations 
of Colorado affecting its regulatory 
program do not contain provisions 
which would interfere with or preclude 
implementation of the provisions of 
SMCRA and v 30 CFR Chapter VII: The 
Colorado Surface Coal Mining Act and 
regulations adopted thereunder; Rule 65; 
Injunction; Uniform Commercial Code 
(CRS 4-4-301 et seq.); Insurance/ 
Bonding (CRS 10-3-102); State 
Administrative Procedures Act (CRS 24- 
4-101 et seq.); Colorado Open Records 
Act (CRS 24-72-^01 et seq.)\ Colorado 
Air Quality Control Act (CRS 25-8-101 
et seq.); Solid Wastes Disposal Sites and 
Facilities (CRS 30-20-101 et seq.); 
Nongame, Endangered, or Threatened 
Species Conservation Act (CRS 33-8- 
101 et seq.); Colorado Mined Land 
Reclamation Act (CRS 34-32-101 et 
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se^.); Colorado Natural Areas Act (CRS 

36- 10-101 et seq.)\ Transfer of Water 
(CRS 37-83-101 et seq.)\ Reservoir Plans 
(CRS 37-87-105); Determination of 
Designated Ground Water Basins (CRS 

37- 90-106); Permits to Construct Wells 
(CRS 37-90-137); Water Right 
Determination and Administration Act 
of 1969 (CRS 37-92-101 et seq.)\ 

Common Provisions Regulation, Air 
Pollution Control Commission; 

Regulation No. 1, Emission Control 
Regulations for Particulates, Smokes, 
and Sulfur Oxides, Air Pollution Control 
Commission; Regulation No. 3 (Proposed 
Repeal and Repromulgation of 
Regulation No. 3), Regulation Requiring 
Air Pollutant Emission Notice, Emission 
Permits and Fees, Air Pollution Control 
Commission; Ambient Air Standards, 

Air Pollution Control Commission; 
Regulation No. 6, Standards of 
Performance for New Stationary 
Sources, Air Pollution Control 
Commission; Regulations for Effluent 
Limitations, Water Quality Control 
Commission. 

(s) DNR and other agencies having a 
role in the program have sufficient legal, 
technical, and administrative personnel 
and sufficient funding to implement, 
administer, and enforce the provisions 
of the program, the requirements of 30 
CFR 732.15(b). and other applicable 
State and federal laws. 

The Secretary has undertaken an 
analysis of the proposed Colorado 
staffing plan to assess Colorado’s ability 
to properly carry out inspection and 
enforcement activities and permitting 
functions as required by the Act. The 
analysis was based on the necessary 
activities related to the approximately 
40 mines in Colorado on State and 
federal lands. The analysis revealed that 
the proposed staffing level was 
adequate. OSM calculated that 
Colorado would need approximately 6 
Full Time Equivalents (FTE) for 
inspection and enforcement activities 
and approximately 14 FTE for permitting 
activities. 

The analysis completed by OSM on 
the adequacy of staffing and funding did 
not include mines on federal lands. 
Colorado is expected to propose to enter 
into a cooperative agreement with the 
Department of the Interior which, if 
approved, would require necessary 
inspection and permitting staff to carry 
out program activities on mines which 
invoke federal lands. The adequacy of 
the Colorado staffing and funding plan 
to undertake activities on federal lands 
will be examined during the review of 
the proposed cooperative agreement. 

(t) On August 15,1980, Judge Flannery 
issued a further Memorandum and 
Order on the question of affirmative 


disapproval by the Secretary of state 
program regulations that incorporate 
items invalidated by the court or 
suspended by the Secretary. The court 
recognized that a state rulemaking 
proceeding conducted subsequent to the 
court’s May 16,1980 ruling could 
independently adopt a regulation that 
the Secretary was without power to 
require under SMCRA and the 
Secretary’s regulations. This is the case 
in Colorado. In the July 11,1980 cover 
letter from Hamlet J. Berry III, Deputy 
Director of the Colorado Department of 
Natural Resources, which accompanied 
the State’s 104th day submission 
(Administrative Record No. CO-96), Mr. 
Barry noted that the submission 
contained “all modifications to the 
proposed regulations made in response 
to * * * the Flannery decisions’’ and 
went on to state that the submission 
consisted of changes in the proposed 
regulations as a result of OSM 
suspensions or changes and the two 
opinions rendered by Judge Flannery. 
The State rulemaking was concluded 
after the court’s May 16,1980, order and 
incorporated those changes which the 
State desired to make in its regulations 
as a result of Judge Flannery’s orders. 

As a result of these voluntary actions 
by the State, and in conformance with 
the court’s August 15,1980 order, the 
Secretary finds that these provisions of 
the Colorado program are no less 
stringent than the requirements of 
SMCRA, and that no State regulations 
need to be affirmatively disapproved 
under the court's May 16,1980, order. 

E. Disposition of Comments 

The comments received on the 
Colorado program during the public 
comment periods described under 
“Background on the Colorado Program 
Submission’’ raised several issues. The 
Secretary considered these comments in 
evaluating the Colorado program, as 
indicated below. 

1. Performance Standards Comments: 

a. The Department of Energy contends 
that Colorado’s definitions of 
“approximate original contour” (SR 
1.04(12)), “permittee” (SR 1.04(90)), and 
“best technology currently available” 
(BTCA) (SR 1.04(17)) are incomplete, 
and that the State has no definition for 
“compaction,” “slope,” “steep slope,” or 
“topsoil” as defined in 30 CFR 701.5. 

SR 1.04(12) omits the provision that all 
“coal refuse piles” must be eliminated 
from the definition of approximate 
original contour (AOC) in 30 CFR 701.5. 
The State maintains (June 11,1980 
submission, Attachment E, p. 3) that its 
definition of AOC is identical to that 
found in the State and federal statutes. 


In addition, the State argues that the 
mandatory reclamation techniques 
required for coal refuse piles as 
specified in 30 CFR 816.81-816.93 and SR 
4.10-4.11 do not include elimination of 
coal refuse piles to AOC. The State has 
added to the AOC definition appropriate 
cross-references to SR 4.05.11, SR 
4.05.17, and SR 4.16 (i.e., ground water 
protection, post-mining rehabilitation of 
coal refuse embankments and post¬ 
mining land use). The Secretary finds 
the deletion of coal refuse piles from the 
definition of AOC to be acceptable 
based on the statutory definition in 
SMCRA and the State’s addition of 
appropriate cross-references to the 
definition of AOC. 

Colorado defines “permittee” (SR 
1.04(90)) as “a person holding a permit.” 
The Secretary has found this to be 
inconsistent with the definition of 
“permittee” in 30 CFR 701.5 and has 
conditioned his approval on Colorado 
amending the definition of “permittee” 
in the State rules to include a person 
required to hold a permit. (See Finding 
4(d)(xviii).) 

In its June 11,1980 submission 
(Attachment E, p. 4) Colorado has added 
language (SR 1.04(17)) which gives the 
Division discretion to determine BTCA 
on a case-by-case basis (as provided for 
in 30 CFR 701.5), and has also added 
language which specifies that the 
techniques must be “appropriate for the 
intended use.” Colorado has also 
deleted the provision that BTCA 
includes technology “available 
anywhere.” The State argues that 
omission of this phrase does not affect 
the comprehensiveness or applicability 
of the definition. Therefore, when 
Colorado considers “available,” the 
State considers methods, techniques, 
etc. “available anywhere.” The 
Secretary approves Colorado’s 
definition based on this statement as to 
how DNR interprets BTCA. 

The State has incorporated definitions 
in SR 1.04 for “compaction” and “slope” 
that are identical to those in 30 CFR 
701.5. The State’s definition of “steep 
slope” is contained in SR 4.06.2(2)(b). All 
of these definitions are consistent with 
the federal definitions. 

Colorado does not include a definition 
of “topsoil” in the definition section of 
the regulations but has added a 
definition in the performance standards 
(SR 4.06.2(2)(b)). The definition there 
includes as topsoil the “A” horizon and 
may include portions of or all of the B 
and/or C horizons which are shown to 
be most suitable as a plant growth 
medium for the desired post-mining land 
use. The Secretary finds this 
incorporation into the performance 
standards and the description of soil to 
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be considered as “topsoil” to be 
acceptable. 

b. The Environmental Protection 
Agency (EPA) is concerned that 
Colorado’s definition of “materially 
damage the quality or quantity of 
water”. SR 1.04 (72) omits damage from 
reclamation operations as provided for 
in 30 CFR 701.5. EPA contends that 
reclamation operations can harm 
alluvial valley floors and that the 
definition should therefore be caanged. 
In its program submission of June 11, 
1980. Attachment E, p. 11, Colorado 
inserted the term “reclamation 
operations” in its definition. With this 
change, the State program is consistent 
with 30 CFR Chapter VII. 

c. EPA expresses concern that 
Colorado, in SR 4.05.2(3)(a), its analogue 
to 30 CFR 816.42(a)(3)(B), may grant 
exemptions from water quality 
standards and effluent limitations if it 
can be demonstrated that sedimentation 
ponds and treatment facilities are not 
necessary to meet either effluent limits 
or applicable State and federal 
standards. 30 CFR 816.42 requires that 
both criteria be met. EPA is also 
concerned that Colorado applies this 
rule only to surface coal mining 
operations. SR 4.05.2(3)(a) has been 
revised (June 11,1980, Attachment E, p. 
147) to require conformance with 
effluent limitations and water quality 
standards. These requirements, like all 
of the performance standards, apply to 
both surface and underground coal 
mining. 

d. Regarding Colorado’s general 
requirements for hydrologic balance in 
SR 4.05, EPA questions why the State 
omits language in 30 CFR 816.41(d)(1) 
and 817.41(d)(1) which requires that 
changes in the flow of drainage be used 
in preference to water treatment 
facilities. The State rule will have the 
same effect as the federal rule, since the 
omitted language is a general objective 
rather than a regulatory requirement. 
The Colorado program contains 
appropriate provisions with respect to 
sediment control (e.g.. sedimentation 
ponds) and water treatment. 

e. EPA points out two concerns with 
Colorado’s analogue to 30 CFR 
817.42(a)(6), which concerns effluent 
limitations from a mix of drainage from 
disturbed and undisturbed areas (SR 
4.05.2(6)). Specifically, EPA notes that 
the State specifies disturbances 
resulting from surface coal mining 
operations when it should specify 
underground operations, and that the 
State has omitted reference to 
disturbances resulting from reclamation 
operations. 

The State’s definition of “surface coal 
mining operations” includes 


underground operations. With respect to 
application of the effluent limitations to 
drainage from areas undergoing 
reclamation, the District Court (May 16, 
1980, opinion, page 19) remanded 30 CFR 
816.42 and 817.42 to the extent that these 
federal rules require that drainage from 
reclaimed areas meet the same effluent 
limitations as drainage from active 
mining areas. Therefore, the Secretary 
finds the State’s use of the term “surface 
coal mining operations” to be 
acceptable. 

f. EPA expresses concern regarding 
Colorado’s omission from SR 1.04(72) of 
the word “reclamation” from the 
definition of “surface coal mining and 
reclamation operations” as it appears in 
the federal rules at 30 CFR 701.5. The 
State revised the term to include 
“reclamation” in its program submission 
of June 11,1980. This change makes the 
State rule consistent with the federal 
regulations. 

g. Another concern of EPA is that 
Colorado’s program contains no 
counterpart to 30 CFR 816.46(f)/817.46(f), 
which emphasizes that the use of well- 
designed, well-constructed and properly 
maintained sediment control measures 
shall not release the operator from 
compliance with applicable effluent 
limitations. The comment continues by 
pointing out that although the State 
refers to SR 4.05.6(2), this reference does 
not contain the requirement. Although 
Colorado does not have a specific 
provision comparable to 30 CFR 
816.46(f)/817.46(f). SR 4.05.2 clearly 
requires that discharges of water from 
areas disturbed by surface or 
underground mining activities, 
regardless of sedimentation pond 
design, shall be made in compliance 
with the numerical effluent limitations. 
Therefore, the Secretary has determined 
that the Colorado program provides 
protection equivalent to 30 CFR 816.46(f) 
and 817.46(f). 

h. EPA expresses the opinion that 
Colorado’s “state window" explanation 
regarding the State’s analogue (SR 
4.05.9(l)(d)) to 30 CFR 816.49(a)(4) is 
inadequate. This provision concerns the 
use of permanent water impoundments 
and the impact of such impoundments 
on the quality or quantity of water used 
by adjacent or surrounding users. 

The Secretary finds the Colorado 
change to be consistent with SMCRA 
and to be justified as a “state window” 
based on local requirements of State 
water law, as discussed in Finding 
4.(b)(i). With respect to water quality, 
the Colorado rules require that water 
quality standards be met, and effluent 
limitations for discharges from 
permanent impoundments which are 


still associated with coal mining 
operations must be met. 

i. The Mine Safety and Health 
Administration (MSHA) comments that 
MSHA approval is required before 
Colorado can authorize under SR 
4.05.16(5) the diverting of surface water 
into an underground well, before 
impoundments are constructed, 
modified, or removed, before any coal 
processing waste fire is extinguished, 
and before mine wastes are returned to 
underground workings. Colorado has 
deleted all references to MSHA. Where 
MSHA criteria for “large” or “small” 
structures are used in the federal rules, 
the State has inserted the State 
Engineer’s criteria. These have been 
found to be less stringent than the 
federal criteria, and the Secretary has 
conditioned his approval on 
incorporation of criteria as stringent as 
the MSHA criteria. The Secretary has 
also conditioned his approval on 
inclusion in the state rules of a general 
reference to the requirements of MSHA 
in order to alert operators that these 
requirements must also be met. (See 
Findings 4(d)(iv) and 4(d)(v). 

j. EPA is concerned that the intent of 
30 CFR 816.95(b)(16) could be 
compromised by Colorado’s addition in 
SR 4.17.2(p) of language which states 
that the fugitive dust control measures 
should include the restriction of 
activities causing fugitive dust during 
periods of air stagnation, “as 
determined by the appropriate air 
quality regulatory authority.” Colorado 
has revised its rules to delegate 
protection of air quality to the Colorado 
Department of Health under a 
Memorandum of Understanding. This is 
appropriate, given Judge Flannery’s 
order (Court Opinion May 16,1980, pp. 
27-29) to remand 30 CFR 816.95 and 
817.95; Judge Flannery has instructed 
OSM to review its air quality regulations 
and limit future air quality regulations to 
control air pollution caused by wind 
erosion only. Therefore, the comment is 
no longer relevant. 

k. The U.S. Fish and Wildlife Service 
(USFWS) questions the inclusion by 
Colorado of agriculture as an 
appropriate post-mining land use for the 
variance from the approximate original 
contour requirement in mountaintop 
removal situations (30 CFR 785.14 and 
Part 824; SR 2.06.3 and SR 4.26). The 
commenter stated that without a clear 
definition of what would be included 
under such a variance, significant 
amounts of valuable wildlife habitat 
could be reclaimed to land uses no 
longer compatible with the wildlife 
resources. Like the federal statute, the 
Colorado statute (CRS 34r33-120(3)) 
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allows for a variance to the approximate 
original contour requirement for 
mountaintop removal operations. 
Colorado has included in its law the 
term “agricultural use” as a post-mining 
land use category suitable for this 
variance. The federal statute and 
applicable portions of the federal rules, 

30 CFR 785.14 and Part 824, include 
“agricultural use” as well. Therefore, the 
Secretary finds the Colorado program to 
be consistent with SMCRA and 30 CFR 
Chapter VII. 

1. The Environmental Policy Institute, 
Public Lands Institute, and the Friends 
of the Earth point out that Colorado has 
proposed an alternative system for 
measuring revegetation success and 
dealing with revegetation and argue that 
it is not at all apparent that these 
provisions will provide the same 
protection as the Secretary’s regulations. 
Colorado in SR 4.15.7(2)(d)(i-vi) has set 
up different methods to measure success 
of the four criteria (production, cover, 
diversity and density) found within the 
federal program at 30 CFR 816.116. 

The first two standards, reference 
areas ((d)(i)) and USDA-USDOI 
standards ((d)(ii)) approved by the 
Director, follow exactly the approach set 
out under 30 CFR 816.116(a) and (b)(1) 
except that Colorado wishes to have 
final approval of other alternative 
standards. This is the subject of a 
condition to approval as discussed in 
Finding 4(c)(ii). The Secretary requires 
that approval of standards other than 
the standards in the USDA and USDOI 
documents must rest with the Director of 
OSM. 

SR 4.15.7(2)(d) (iii) and (iv) are 
acceptable because the accumulation of 
pre-mine baseline vegetation data would 
approximate the data base that would 
be collected from comparable reference 
areas (as provided for in 30 CFR 
816.116(a)). Reference areas are used to 
create a bond release standard based on 
relative size of pre-mine vegetation 
communities. Therefore, relatively small 
vegetation communities have a 
negligible impact on the magnitude of 
the standard. (For further information 
see "A Statistical Evaluation of 
Revegetation Success on Coal Lands in 
the West” (draft report), Larry L. Larson, 
Ph. D., Office of Surface Mining, Region 
V.) The standard approach in (d)(iii) and 
(d)(iv) would not be used for critical or 
unique habitats. 

SR 4.15.7(2)(d)(v) is acceptable 
because it establishes standards for a 
historical record that collects production 
and cover data for vegetation 
communities to be disturbed for a 
minimum of seven years (Colorado 
submission, Attachment E, June 11,1980, 
page 198). This accumulation of 


statistically accurate data would supply 
information that is more accurate than a 
reference area comparision because 
climatic variability of vegetation can 
better be represented in seven years of 
data than under the federal requirement 
for two years of data comparisons (30 
CFR 816.116(b)(1)(h)). 

SR 4.15.7(2)(d)(vi) has a problem 
similar to section (ii) of the State rule, in 
that OSM does not have Final approval 
for these standards. Therefore, as 
discussed in Finding 4(c)(ii), the 
Secretary is conditioning his approval 
on the requirement that the OSM 
Director approve these standards. 

m. The Department of Energy 
comments that Colorado’s analogue to 
30 CFR 707.12, regarding information 
which is to be maintained on the mining 
site where the miner claims an 
exemption for coal extraction incident to 
government financed construction, does 
not specify precisely what the 
documents required to be made 
available should show. The federal rule 
require documents which show a 
description of the construction project 
(including location) and which identify 
the government agency which is 
providing the financing and the kind and 
amount of public Financing. SR 1.05.1(3) 
requires that “appropriate documents 
for the construction” be maintained on 
the site of the extraction operation and 
be available for inspection. The 
Secretary Finds that such documents 
(including those required by the State 
Highway Department and other 
financing agencies) would provide the 
information required in the federal rule. 

n. The Bureau of Mines expresses 
concern regarding the fact that 
Colorado, in its analogue to 30 CFR 
816.162(d)(5), does not require 
compacting of topsoil placements on 
embankments. The State has modified 
its rule (SR 4.03.2(3)(d)(vii)) to require 
that successive layers of the 
embankment shall be compacted evenly 
by routing the hauling and leveling 
equipment over the entire width of the 
embankment (State submission, 
Attachment E, June 11,1980, page 141). 

o. The Bureau of Mines questions 
Colorado’s contention, in its explanation 
as to why the State has no analogue to 
30 CFR 816.156(a)(7), that cross drains, 
dikes, and water bars are not 
appropriate reclamation practices for 
haul roads. 30 CFR 816.156 includes the 
requirements for restoration (i.e., 
reclamation) of Class I roads. The 
federal regulations have been remanded 
by Judge Flannery (Court Opinion, May 
16,1980, pp. 32-36). As a result, the 
Secretary is without authority to hold 
the State to any particular standard for 
road construction. 


p. Another concern of MSHA is over 
Colorado’s failure to require that all 
dams and embankments be routinely 
inspected by a qualified engineer or 
someone under the supervision of a 
qualified engineer, as required by 30 
CFR 816.49(f). Colorado revised SR 
4.05.9(10) to require that all dams and 
embankments meeting the critieria of 
the State Engineer must conform with 
the inspection requirements of SR 
4.05.6(ll)(a) analogous to 30 CFR 
816.49(f) (Colorado submission. 
Attachment E, June 11,1980, page 158). 

q. MSHA also notes that its rules 
require that all sediment ponds must be 
examined by a “qualified person.” SR 
4.05.9(10) requires that all sediment 
ponds be examined by a qualified 
registered professional engineer or by 
someone under the supervision of a 
qualified registered professional 
engineer. The Secretary notes that the 
MSHA rules continue to also apply to all 
coal mining operations in the State of 
Colorado and that his approval is 
conditioned on the State including in the 
rules a reference to the requirements of 
MSHA to alert operators to additional 
requirements. (See Finding 4(d)(iv).) 

MSHA also notes that when a 
hazardous condition related to 
impoundments exists, an operator must 
take specific steps as outlined in Part 
77.216-3. As noted above, MSHA rules 
are in no way obviated by the State 
program and the State rules must have a 
reference to the requirements of MSHA. 

r. The U.S. Fish and Wildlife Service 
(USFWS) notes that Colorado in the 
modification of its program dated June 
12,1980, has withdrawn sections of 
State Rules 2.04 and 2.05. The 
commenter contends that these 
vegetative information and mapping 
requirements provisions required by 
these rules were essential to a complete 
review of permit applications. FWS has 
withdrawn this comment since the 
commenter found the sections of 
concern to be addressed elsewhere in 
the program at SR 4.15 and SR 4.18. 

s. In its comments, the Environmental 
Protection Agency indicates that 
underground development waste would 
not be included by Colorado in its 
analogue to 30 CFR 817.48(b). In this 
regulation, the State provides that 
drainage from acid-forming and toxic- 
forming underground development 
waste and spoil shall be avoided by 
preventing water from coming into 
contact with acid-forming and toxic- 
forming “spoil,” rather than “material,” 
as in the federal regulation. In its 
submission of June 11,1980, Colorado 
has revised SR 4.05.8(2) (the State’s 
counterpart to 30 CFR 817.48) to 
specifically require preventing water 
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from coming into contact with acid¬ 
forming or toxic-forming underground 
development waste or spoil. The 
Secretary finds that this revision 
appropriately addresses the 
commenter’s concern. 

t. In comments regarding Colorado’s 
counterpart to 30 CFR 817.14(b), the 
Environmental Protection Agency 
indicates that the State does not require 
exposed underground openings to be 
temporarily sealed until actual use. as 
does the federal regulation. 30 CFR 
817.14(b) requires that coal exploration 
holes, other drill holes or boreholes, 
shafts, wells, and other exposed 
underground openings which have been 
identified for use to return underground 
development waste, coal processing 
waste or water to underground 
workings, or to be used to monitor 
ground water conditions, shall be 
temporarily sealed until actual use. The 
Secretary finds that the State's 
counterpart, SR 4.07.2, contains this 
requirement. 

u. In its comments, MSHA indicates 
that SR 4.05.4(2)(6) requires that 
diversions that are designed to divert 
drainage from an upstream area away 
from an impoundment area shall be 
designed to carry the peak runoff from a 
100-year, 24-hour precipitation event. 
MSHA indicates that its requirement for 
such diversions calls for carrying the 
peak runoff from a 100-year, 6-hour 
precipitation event, which is more 
stringent. It should be noted that SR 
4.05.4(2)(b) directly parallels the 
requirement of 30 CFR 816.44(b)(2)/ 
817.44(b)(2). In addition, the State rule 
allows for requiring capacity for "larger 
events specified by the Division.’* 
Therefore, the Secretary believes that in 
cases where a diversion was above an 
impoundment area, a larger event could 
be required by the State in the design of 
a diversion. As noted previously, the 
State rules do not negate the applicable 
rules of MSHA and reference to the 
rules of MSHA must be included in the 
State rules. 

2. Inspection and Enforcement 
Comments 

a. EPA questions Colorado’s omission 
of the requirement in 30 CFR 840.11(a)- 
(c) that evidence be collected of all 
violations observed on partial 
inspections (SR 5.02.2(1)). EPA also 
points out that Colorado has changed 
the word "shall*’ to "may" as it appears 
in 30 CFR 840.11(c), so that the State’s 
regulation provides that "the State 
regulatory authority may conduct 
periodic inspections of all coal 
exploration operations which 
substantially disturb the natural land 
surface." (emphasis added) In its 


program submission (June 11,1980, 
Attachment E, p. 213), Colorado revised 
Rule 5.02.2(1) to require the collection of 
data on partial inspections. However, 
Colorado continues to limit mandatory 
inspections to those coal exploration 
operations that "substantially disturb 
the natural land surface," and continues 
to make inspections of any other coal 
exploration operations discretionary. 

The Secretary has found (see Finding 
4(f)(ii)) that Colorado’s discretionary 
inspection of exploration activities 
which do not "substantially disturb the 
natural land surface” is consistent with 
30 CFR Chapter VII. 

b. EPA asserts that Colorado’s 
provisions for serving notices of 
violation and cessation orders are not as 
stringent as those contained in 30 CFR 
843.14(a) because Colorado allows 24 
hours before th£ notices must be served, 
and such notices can only be served on 
specified persons. In its June 11,1980 
submission, Colorado proposed deleting 
the 24-hour requirement for service of 
notices and has also proposed a 
statutory amendment to this provision to 
allow for alternative service by certified 
mail (and in person). The Secretary has 
found that the proposed changes to CRS 
34-33-123(4) appear, subject to public 
comment, to be consistent with SMCRA 
and 30 CFR Chapter VII and conditions 
his approval on their enactment. See 
Finding 4(i)(iii). 

c. EPA questions Colorado’s omission 
of the requirement in 30 CFR 843.11(a)(2) 
that extra personnel and equipment 
should be provided if necessary for 
expeditious abatement. In its June 11, 
1980 program submission, the State has 
revised SR 5.03.2(l)(b) to be consistent 
with 30 CFR 843.11(a)(2) to provide for 
extra personnel and equipment if 
necessary for expeditious abatement. 
The Secretary finds this revision 
acceptable. 

d. The Public Lands Institute and 
Sierra Club note that Colorado’s 
analogues to SMCRA 517(c) and 30 CFR 
840.11(d) (CRS 34-33-122(4)(b) and SR 
5.02.2(3), respectively), concerning 
inspection and monitoring, allow for 
inspections to occur only during "normal 
business hours," while the federal Act 
provides that inspections shall be made 
"at any time." The commenter states 
that Colorado’s language is contrary to 
federal intent, and must be changed. The 
State has proposed to delete the phrase 
"normal business hours" from CRS 34- 
33—122(4)(b) and SR 5.02.2(3) and the 
Secretary has made this a condition of 
approval. See Finding 4(f)(i). 

e. In its comments, the Public Lands 
Institute indicates that Colorado’s 
program should contain the language of 
SMCRA 517(h)(1) which establishes 


procedures for review of any refusal by 
the State to issue a citation for an 
alleged violation and requires that a 
written statement of the State’s final 
disposition be furnished to persons 
requesting a review. Such an 
amendment, the commenter states, 
would bring Colorado’s law into 
conformity with the rights provided by 
Section 517(h)(1) of SMCRA. The 
Secretary considers these requirements 
to be met by SR 5.02.5, which provides 
sufficient protection. 

f. The Public Lands Institute asks that 
Colorado be required to amend the 
inspection and monitoring section of the 
State statute to contain provisions 
comparable to Section 517(h)(2) of 
SMCRA. The commenter contends that 
a statutory mandate is necessary to 
insure that adequate and complete 
inspections will be made. However, the 
Secretary considers this requirement to 
be met by SR 5.02.5. State regulations 
are as much a part of State programs as 
are statutory provisions, and there is no 
reason to believe that SR 5.02.5 will be 
ineffective. 

g. Another suggestion of the Public 
Lands Institute is that Colorado’s 
counterpart to SMCRA 520 (CRS 34-33- 
135), concerning the citizen suits, be 
amended to include language stating 
that any person may intervene as a 
matter of right in any action commenced 
by the Division or State to require 
compliance with the provisions of the 
Act. The commenter maintains that such 
language will provide the statutory 
protection to citizens given by Section 
520(b)(1)(B) of SMCRA. Colorado has 
stated on page 11 of its July 11,1980 
submission that in any action 
commenced by the Division or State to 
require compliance with the provisions 
of the Act, ”[a)ny citizen can bring his 
own suit including a motion for joinder, 
if that is appropriate under the 
circumstances.” (See Finding 4(h)(iv)). In 
view of this assurance, the Secretary 
finds that the requirement of Section 
520(b)(1)(B) of SMCRA is met. 

h. The Public Lands Institute asserts 
that Colorado's analogue to SMCRA 
521(a)(4), (CRS 34-33-123(7)). should 
provide that upon a permittee’s failure 
to show cause as to why the permit 
should not be suspended or revoked, the 
Director or his authorized representative 
shall forthwith suspend or revoke the 
permit. Without this addition,-the 
commenter maintains, there is no 
statutory mandate that failure to show 
cause will result in swift suspension or 
revocation of the permit. The Secretary 
considers these requirements to be met 
by SR 5.03.3(3) and SR 5.03.5, and finds 
that no statutory change is necessary. 
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i. Regarding CRS 34-33-123(8)(c). 
Colorado’s analogue to 30 CFR 
845.18(d)(1). which concerns settlement 
agreements on penalties, the Public 
Lands Institute suggests that Colorado 
be required to add the phrase “except as 
otherwise expressly provided for in the 
settlement agreement" to the provision 
that, where there is a settlement 
agreement, the person assessed waives 
all further right to review of the 
violation or penalty. This, according to 
the commenter, will supplement the 
Colorado Act so as to provide the 
necessary requirement that the parties 
may expressly provide that settlement 
will not result in a waiver of rights. The 
Secretary finds that the State provision 
is more stringent than the federal 
provision, since it mandates that a 
settlement is final and puts an end to the 
operator’s right to contest the penalty. 

j. Regarding CRS 34-33-123(8)(g). 
Colorado’s analogue to Section 518 of 
SMCRA, concerning penalties, the 
Public Lands Institute recommends that 
the phrase "* # * but not at any rate 
which may be below 6%" be added to 
the last sentence, relating to the interest 
paid on the amount of civil penalty 
placed in an escrow account. The 
commenter stresses that as the Colorado 
provision presently exists, if the interest 
rate on the escrow account falls below 
6%, the interest yield will be less than 
the minimum rate provided by 30 CFR 
845.20(c). The Secretary finds that it is 
unlikely that the interest rate will fall 
below 8% and that Colorado’s 
provisions CRS 34-33-123(8)(g), SR 
5.04.4(1), and SR 5.04.4(4) are consistent 
with SMCRA and 30 CFR Chapter VII. 

k. The Public Lands Institute 
expresses the opinion that CRS 34-33- 
135(2)(b) of Colorado's analogue to 
Section 520(b)(2) of SMCRA should be 
amended so that a person may 
immediately bring a civil suit where the 
violation complained of will 
"immediately affect" rather than 
"irreparably damage" the plaintiff. The 
commenter argues that Colorado’s 
standards place an unwarranted burden 
on citizen's actions. The Secretary 
agrees, and has conditioned approval of 
Colorado’s program on the enactment of 
statutory language to remedy this 
deficiency. See Finding 4(h)(v). 

l. The Public Lands Institute and the 
Environmental Protection Agency 
express concern regarding the omission 
by Colorado of the stipulation in the 
State’s analogue to 30 CFR 840.12(a) and 
(b) that a search warrant is not required 
for the State regulatory authority to 
enter a coal exploration, mining, or 
reclamation operation. The Secretary 
agrees, and has conditioned his 


approval of SR 5.02.3(2) on a State 
modification implementing the policy 
that presentation of a search warrant is 
not required prior to conducting an 
inspection, except that the State may 
provide for its use with respect to entry 
into a building. See Finding 4(f)(iii). 

m. Also concerning Colorado’s 
analogue (SR 5.02.3(2)) to 30 CFR 
840.12(a), regarding right of entry, the 
Public Lands Institute indicates that the 
State should be required to remove the 
phrase "at reasonable times" from its 
present location and place it so as to 
read in context as: "the Division upon 
presentation of appropriate credentials 
shall have the power to enter, without 
delay, upon or through any surface coal 
mining and reclamation operations or 
any coal exploration operations and at 
reasonable times have access to * 
(emphasis added). The commenter 
explains that the requirement of entry at 
reasonable times applies only to 
inspection of monitoring equipment, 
records, etc., and is not a requirement 
for entry "upon or through" mining 
operations. 30 CFR 840.12(b) contains 
the phrase "at reasonable times" and 
applies this term in a generic way to 
right of entry for all purposes. The 
Secretary considers the difference 
between the State and federal 
provisions to be of no consequence, 
since the concept of reasonableness is 
implicit in the Federal Act and rules; 
there is no circumstance that would 
justify entry upon or through a mining 
operation at other than a "reasonable" 
time. 

n. The Public Lands Institute asks that 
Colorado be required to delete SR 
5.02.5(l)(b)(ii), the State's analogue to 30 
CFR 842.12(a), concerning a citizen’s 
request for inspection. The commenter 
contends that this Colorado subsection 
imposes an unnecessary burden on 
citizens who request inspections in that 
the State requires that there be 
"sufficient" evidence as a component of 
"sufficient basis to believe" that a 
violation has occurred. The federal 
regulation requires that an authorized 
representative "shall have reason to 
believe." The Secretary finds that, 
although the wording differs, the 
standards to be met are equivalent since 
SR 5.02.5(l)(b)(ii) requires that "[t]he 
request either states the basis upon 
which the facts are known by the 
requesting citizen or provides other 
corroborating evidence sufficient to give 
the Division a basis to believe that the 
violation has occurred." (emphasis 
added) 

o. In its comments, the Public Lands 
Institute asserts that Colorado should be 
required to include language omitted in 


its counterparts (SR 5.02.5(4) and (5)) to 
30 CFR 842.12(e) and 30 CFR 842.15(b). 
The omitted language provides that a 
report of an inspection conducted as a 
result of a citizen’s request (or of the 
reasons for a decision not to inspect), 
shall not, unless otherwise authorized 
under certain circumstances in 
subsection (b), contain the name of the 
citizen when that report is transmitted 
to the person alleged to be in violation. 
Without this language, the comment 
concludes, tliere is no explicit protection 
from disclosure of a citizen's identity. 

SR 5.02.5(2) requires that the identity of 
any person supplying information to the 
Division in requesting an inspection 
shall remain confidential, if requested 
by that person, unless that person elects 
to accompany the inspector on the 
inspection. Therefore, the Secretary 
considers the State and federal 
provisions to be virtually identical in 
meaning and effect. 

p. The Public Lands Institute and EPA 
express concern that Colorado has 
omitted the requirement in the State’s 
analogue (SR 5.02.5(4)) to 30 CFR 842.14, 
requiring that the Board furnish the 
complainant with a written statement of 
the reasons for the Board’s 
determination in a review of inspection 
adequacy. This requirement provides a 
check on the Board by requiring a 
reasonable and sound determination 
with the knowledge that such 
determinations will have to be 
accounted for in writing to the 
complainant, the commenters contend. 
Colorado has proposed an amendment 
to SR 5.02.6(2) that would appear, 
subject to public comment, to bring it 
into conformance with 30 CFR 842.14. 
and the Secretary has conditioned his 
approval of this provision amendment of 
Colorado’s program to make it 
equivalent to the federal rule. See 
Finding 4(f)(v). 

EPA also notes that Colorado uses a 
30 day time period instead of the 15 day 
time period required by this subsection 
for the determination of compliance 
with the inspection requirements of 30 
CFR 842.11 (b)(l)(i), (c). and (d). The 
State has revised Rule 5.02.6 to include 
the 15 day time period for a 
determination of compliance with the 
inspection requirements. Accordingly, 
the Secretary finds this provision to be 
acceptable. 

q. The Public Lands Institute also 
expresses concern that Colorado 
omitted the provision in 30 CFR 843.15(g) 
that the granting or waiver of an 
informal public hearing on a cessation 
order or notice of violation shall not 
affect the right of any person to formal 
review as provided under Sections 





82200 Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 / Rules and Regulations 


518(b), 521(a)(4). and 525 of SMCRA. 

The commenter expresses the opinion 
that, without this provision, the 
independent right to formal review may 
be lost. The Secretary does not consider 
it necessary to have a State rule dealing 
with the effect of a waiver on third 
parties’ rights to review because SR 
5.03.5(1) confers rights to such review 
without limitation. 

r. The Public Lands Institute notes 
that Colorado's regulations have no 
parallel to 30 CFR 843.13(a)(4), which 
presents a method for determining, on 
the basis of the number of violations per 
year, whether or not a pattern of 
violations exists. The Secretary does not 
consider 30 CFR 843.13(a)(4), which 
deals solely with federal inspections, to 
be applicable to a State program. 

s. The Public Lands Institute objects 
to the absence of a provision parallel to 
30 CFR 843.13(c) requiring the State to 
file show cause orders and to publish 
and post notices of such orders. The 
State has amended SR 5.03.3(l)(a) to 
provide appropriate public notice of 
show cause orders (State submission, 
Attachment E, June 11,1988, page 219). 
The Secretary finds that these 
amendments bring SR 5.03.3(l)(a) into 
conformance with 30 CFR 843.13(c). 

t. Another omission in the Colorado 
regulations, according to the Public 
Lands Institute, is a counterpart to 30 
CFR 843.13(d), which provides for public 
notice in the event a hearing is held 
under 43 CFR Part 4. Such notice is 
necessary in order to have a well- 
informed citizenry, the commenter 
notes. The Secretary considers the State 
and federal provisions to be virtually 
identical, based on the notice 
requirements of SR 5.03.5. 

u. The Public Lands Institute 
expresses the opinion that the addition 
by Colorado of SR 5.03.3(2)(a)(iii) to the 
list of criteria for determining a pattern 
of violations, as presented in 30 CFR 
843.13(a)(2), is neither quantitative nor 
readily determinable, and is thus open 
to abuse and should be omitted. SR 
5.03.3(2)(a)(iii) is a criterion which 
considers the degree to which a 
violation was the result of fault as 
opposed to negligence. The Secretary 
agrees, and has conditioned his 
approval on the State’s deletion of this 
provision. See Finding 4(i)(viii). 

v. The Public Lands Institute contends 
that by extending the time during which 
a person issued a notice of violation or 
cessation order or a person with an 
interest which is or may be adversely 
affected may file an application for 
review and request for hearing from 30 
days as specified in 30 CFR 843.16(a) to 
90 days under SR 5.03.5(l)(a), the 
Colorado version is three times more 


lenient and should be changed 
accordingly. However, the longer time 
period gives both citizens and 
permittees a longer time to request a 
hearing and thus cannot be said to be 
more or less stringent than 30 CFR 
843.16(a). 

w. The Public Lands Institute notes 
that in several places throughout 
Colorado’s procedures for assessment of 
civil penalties (SR 5.04.3), the State has 
restricted the rights of parties with 
regard to assessments. Specifically, the 
commenter points out that Colorado’s 
analogue (SR 5.04.3(3)) to 30 CFR 
845.18(a) requires that &n assessment 
conference be requested within ten days 
after receipt of notice, as compared to 
the 15 days allowed by the federal 
regulations. In addition, the State's 
counterpart (SR 5.04.3(5)) to 30 CFR 
845.18(d)(1) lacks the federal provision 
allowing the parties to expressly provide 
in the settlement agreement that it does 
not constitute a waiver. Finally, PLI 
asserts that Colorado’s analogue (SR 
5.04.4(1)) to 30 CFR 845.19(a) requires 
that a request for a hearing be made 
within 30 days of receipt of the notice of 
order, while the federal regulation 
requires the request to bejnade 30 days 
from receipt of the proposed assessment. 
The Secretary finds that each of these 
State provisions is acceptable as more 
stringent than the comparable federal 
provision. See Findings 4(h) (ii) and (iii) 
and response to comment 2.i. 

x. The Public Lands Institute 
comments that Colorado’s analogue (SR 
5.04.8) to 30 CFR 843.19 should contain 
the stipulation that injunctive relief may 
be requested by the State if an operator 
refuses to permit inspection of 
monitoring equipment. The Secretary 
finds this omission to be of no 
consequence, since an operator’s refusal 
to permit inspection of monitoring 
equipment is amply covered under 
subsections (b), (c) and (d) of SR 5.04.8. 

y. The Public Lands Institute notes 
that Colorado’s analogue (CRS 34-33- 
122) to Section 517 of SMCRA charges 
the State Board with implementing data 
collection and monitoring requirements. 
The commenter contends that DNR 
should have this responsibility so that 
inspectors can set such requirements in 
the field. PLI argues that if the Board, 
which meets only once a month, has 
these responsibilities, unreasonable 
delays could result. The Secretary 
agrees with Colorado’s assertion that 
“the State regulations require monitoring 
and recordkeeping in each and every 
phase.” (State submission, June 11,1980, 
page 8). The language contained in the 
state statute would not preclude field 


enforcement of monitoring and 
recordkeeping requirements. 

z. The Public Lands Institute asserts 
that Colorado’s analogue to SMCRA 
517(b) must provide that the monitoring 
of ground and surface water is 
mandatory, rather than requiring it only 
as the State “deems necessary,” as in 
CRS 34-33-122 (2) and (3). The Secretary 
finds that the State regulations SR 
4.05.13 (1) and (2) corresponding to CRS 
34-33-122 (2) and (3) require monitoring 
of ground and surface water and thus 
provide requirements equivalent to 
Section 517(b) of SMCRA. 

aa. Regarding Colorado’s counterpart 
(SR 4.05.13(1)) to Section 517(b)(2) of 
SMCRA, the Public Lands Institute 
contends that the Colorado statute must 
contain language stating that monitoring 
sites to record the quantity and quality 
of surface drainage must be specified for 
surface mining operations which disturb 
strata that serve as aquifers which 
significantly insure the hydrologic 
balance. However, the corresponding 
state regulation (SR 4.05.13(1)) provides 
this requirement, and it is as much an 
enforceable part of the state program as 
the statute. 

bb. The Public Lands Institute 
contends that Colorado, in its analogues 
(CRS 34-33-122(7) and SR 5.02.5(3)) to 
SMCRA 517(h)(1) and 30 CFR 842.12(c), 
must delete the provisions requiring a 
citizen to comply with all safety rules 
and regulations. These provisions are 
not found in the federal rules and 
SMCRA. The commenter argues that the 
language which should be deleted is 
legally meaningless but practically 
intimidating. The Secretary disagrees for 
the reasons discussed in Finding 4(f)(vi). 

cc. EPA notes that Colorado does not 
provide for citizen right of entry 
resulting from a citizen’s request for 
inspection, as is required by 30 CFR 
842.12(c). In addition, EPA expresses 
concern that Colorado requires that a 
citizen to sign a form before he or she is 
permitted to accompany an inspector, 
which is not a requirement of 30 CFR 
842.12(c). The State has revised its rules 
to provide for a citizen’s right to 
accompany an inspector on an 
inspection. However, Colorado 
maintains that it will not allow a citizen 
to accompany an inspector on an 
inspection unless he or she has 
submitted a written request for an 
inspection pursuant to SR 5.02.5(l)(a). 
The State explains that it will allow for 
preparation and submission of a brief 
written statement to be completed on¬ 
site by the citizen at the time the 
inspection is conducted. The Secretary 
considers that this requirement is not 
unduly burdensome and is consistent 
with 30 CFR 842.12(a), which requires 
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that an oral report must be followed by 
a signed written statement and 30 CFR 
342.12(c). See Finding 4(f)(iv). 

dd. The Environmental Policy Institute 
comments that the State program does 
not include criteria so that a 
determination can be made whether a 
pattern of violations exists. The State 
program includes such criteria in SR 
5.03.3(2)(a). The Secretary finds that 
these criteria are consistent with those 
found in 30 CFR 843.13(a), except as 
discussed in Finding 4(i)(viii). 

ee. The Public Lands Institute and the 
Environmental Policy Institute note that 
although Colorado has revised its 
regulations to properly provide for 
citizens to accompany an inspector on 
an inspection, the statute still includes 
barriers to citizen involvement in 
inspections. CRS 34-33-122(2) contains 
these provisions, and the Secretary finds 
that these provisions are consistent with 
Section 521(a)(1) of SMCRA. 

ff. The Public Lands Institute 
comments that Colorado lacks language 
requiring that affirmative obligations as 
in 30 CFR 843.11(a)(2) must be imposed 
where a cessation order will not 
completely abate the imminent danger 
or harm in the most expeditious manner 
physically possible . In its submission of 
June 11,1980, the State has revised SR 
5.03.2(l)(b) to include this phrase. 

gg. The Environmental Policy Institute 
comments that the State rules contain 
no provision for permit revocation (as 
opposed to suspension). SR 5.03.3 
contains provisions for suspension or 
revocation of permits. The Secretary 
finds these provisions consistent with 30 
CFR 843.13. 

3. Bonding Comments 

a. The Environmental Policy Institute 
esserts that Colorado’s analogue (CRS 
34-33-113) to Section 509 of SMCRA. 
which subjects the State regulatory 
authority’s bond amount determination 
to an administrative appeal, is 
inconsistent with the federal Act and 
must be amended. Under CRS 34-33- 
113, the bond amount is determined as 
part of the Division's proposed decision 
on a permit application and is, therefore, 
subject to review by the Board if the 
proposed permit decision is appealed 
under CRS 34-33-119. Although the 
federal system is somewhat different 
under Section 514(c) of SMCRA and 30 
CFR 787.11(a), a new permittee or other 
interested person should still be able to 
obtain review of the bond amount 
determination under CRS 34-33-119 and 
SR 2.07.4. Therefore, the Secretary Finds 
that the Colorado statute and rule are 
consistent with SMCRA and 30 CFR 
Chapter VII. 


b. In its comments, the Environmental 
Policy Institute contends that Colorado’s 
criteria for self-bonding (SR 3.02.4(2)(e)) 
are less comprehensive than those 
provided in 30 CFR 806.11(b). The 
Secretary Finds that even though 
Colorado has not included all the 
provisions for self-bonding found in the 
federal regulations, its provisions are 
nonetheless consistent. See Finding 
4(g)(x). 

c. The Environmental Policy Institute 
points out that Colorado has omitted 
language from its analogue (CRS 34-33- 
125(6) to SMCRA 519(f) providing for a 
bond release hearing to be held in the 
locality of the mine or in the State 
capitol, at the option of the objector, and 
contends that this must be included. The 
State has made a change in SR 
3.03.2(6)(a) that states that the hearing 
will be held in the locality of the permit 
area or the State capitol at the objector's 
option. (See Attachment E, page 125.) 
This should alleviate the commenter’s 
concern. 

d. The Environmental Policy Institute 
is concerned that Colorado has not 
proposed a regulatory counterpart to 30 
CFR 800.12, which requires the permit 
applicant to file a certificate of liability 
insurance, or for 30 CFR 806.14, which 
sets out the terms and conditions for the 
liability insurance. A counterpart to 
both federal regulations exists in SR 
2.03.9, which is substantively the same 
as the cited federal regulations. 

e. The Environmental Policy Institute 
states that Colorado’s "good cause" 
criterion for bond adjustments, which 
appears in the State’s analogue (SR 
3.02.2(4)) to 30 CFR 807.11(f)(1), needs to 
be clarified through definition in the 
regulations, or it should be deleted. The 
"good cause shown" standard is 
discussed in the June 11,1980, opinion of 
the Colorado Attorney General (page 2), 
which explains that the phrase makes it 
"clear that additional information or 
criteria are not to be demanded or 
imposed in an arbitrary or capricious 
manner." This requirement as construed 
by the State Attorney General is 
consistent with OSM’s regulations. 

f. The Environmental Policy Institute 
recommends that Colorado add 
language to its analogue to 30 CFR 
806.11 (SR 3.02.4(2)(f)) to make it clear 
that an alternative bonding system must 
have Secretarial approval as a State 
program amendment. It is clear from 30 
CFR 806.11(c) that an alternative 
bonding system must be approved by 
the Secretary in order to be part of a 
state program. The State recognizes this 
in the explanation appearing at page 119 
of Attachment E (June 11,1980) stating 
that any alternative bonding system 
found worthy would be proposed, 


through rule-making, as an addition to 
the State program, and be subject to the 
Secretary’s approval. This statement is 
adequate to meet the commenter’s 
concern since it is a binding policy 
statement. 

g. The Environmental Policy Institute 
asserts that by omitting from SR 3.03.1 
the stipulation of 30 CFR 807.12 that the 
Phase II bond release shall not exceed 
25% of the total amount, Colorado would 
be retaining less than 15% of the total 
bond amount until the completion of 
Phase III reclamation. The commenter 
also expresses concern that Colorado 
allows in SR 3.03.1(2) for Phase II bond 
release after completion of any of the 
listed tasks in 30 CFR 807.12(e)(2), rather 
than after all the tasks have been 
completed, as required by the federal 
regulations. The Secretary agrees with 
this comment and has conditioned his 
approval on modification of the State 
rules to conform with the federal 
requirements. See Finding 4(g)(xi). 

h. The Environmental Policy Institute 
expresses concern that Colorado’s 
analogue (SR 3.03.2(5)(a)) to 30 CFR 
807.11(f)(4) should be amended to 
include the provision of the federal 
regulation which states that the notice 
of the State’s proposed decision on a 
bond release application shall state that 
the permittee and all interested parties 
have the right to request a public 
hearing within 30 days of the date of the 
proposed decision. In Attachment C, 
page 7. Colorado added to SR 3.03.2(5) 
the requirement that the permittee and 
any other interested parties be notified 
of their right to request a public hearing 
in accordance with SR 3.03.2(6) at the 
time of notification of the proposed 
decision on bond release. Since that rule 
incorporates the 30 day period, the 
public will receive the complete notice 
needed in order to appeal the decision. 

i. The Environmental Policy Institute 
asserts that Colorado should provide for 
citizen access to the mine site as part of 
the informal conference provisions of SR 
3.03.2(3) for bond release. The 
commenter argues that his would make 
this element of Colorado’s regulations 
consistent with Judge Flannery’s remand 
of 30 CFR 807.11(e). In re: Permanent 
Surface Mining Regulation Litigation 
(Mem. Op., May 16,1980). The State has 
provided for citizen access in this 
context by incorporating the provisions 
of SR 2.07.3(6) in SR 3.03.2(4). The former 
rule provides for such access. 

j. The Public Lands Institute states 
that Colorado's analogue (SR 
3.04.3(l)(b)) to 30 CFR 808.13(a)(3), 
regarding criteria for bond forfeiture, 
should contain the following language: 
"(c) The permit for the area under bond 
has been revoked, unless the operator 
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assumes liability for completion of 
reclamation work.” The commenter 
indicated that this should be added to 
make the provisions more specific. 

The State proposed a revised rule, SR 
3.04.1 (June 11,1980 submission, 
Attachment E, page 126), which 
addresses and resolves the commenter’s 
concern. Bond is required to be forfeited 
if a permit is revoked and the permittee 
has failed to comply with a compliance 
schedule which must provide for 
completion of reclamation or if the 
permittee has violated any of the terms 
and conditions of the bond. See Finding 
4(g)(xvi). 

k. The Public Lands Institute points 
out that Colorado’s counterpart (SR 
3.04.2(4)) to 30 CFR 808.14(b), regarding 
the determination of bond forfeiture 
amount, does not contain language 
appearing in the federal regulation 
which requires that the forfeited bond 
amount for which liability is outstanding 
must be deposited in an interest-bearing 
escrow account. SR 3.04.2(4) provides 
that the proceeds of bond forfeitures 
must be placed in a separate 
reclamation account. This provision 
satisfies the escrow account 
requirement. The Secretary presumes 
that any such account would earn 
interest. 

l. The Environmental Policy Institute 
points out that Colorado’s analogue (SR 
3.04.3(1)) to 30 CFR 808.13 proposes that 
a bond can be forfeited if the Board has 
suspended or revoked the permit and 
the operator has either violated terms 
and conditions of the bond or has failed 
to comply with a compliance schedule to 
correct permit or bond violations. The 
commenter notes that the federal 
regulation makes either of the criteria 
above sufficient to warrant a bond 
forfeiture determination, rather than 
requiring that both be met before the 
forfeiture determination can be made. 
The Secretary agrees with this comment 
and has conditioned his approval on an 
appropriate change in the State 
regulations. See Finding 4(g)(xvi). 

4. Permitting Comments: 

a. The Public Lands Institute, the 
Environmental Policy Institute, and the 
Friends of the Earth state that there is 
no provision in Colorado’s law 
comparable to Section 504 of SMCRA 
which requires operators to obtain a 
permit if the state program is 
disapproved. In this event, the 
commenter continues, the Secretary 
should be prepared to implement a 
federal program in Colorado as quickly 
as possible, since the State's law 
allegedly legalizes “wildcat” operations 
because it supersedes the State’s 1976 
Act with its permit requirements, but 


does not fully replace them. The 
Secretary notes that the interim 
regulatory program will remain in effect 
in each state until a proposed state 
program is finally approved or 
disapproved pursuant to 30 CFR 732. If 
approved, the state program will replace 
the interim program; if disapproved, the 
Secretary will implement a federal 
program in the state pursuant to 30 CFR 
736. In no event will the standards of 
SMCRA be supplanted by a less 
stringent regulatory scheme. 

b. The Department of Energy contends 
that the language which Colorado added 
to its counterpart (SR 2.04.6(l)(a)) to 30 
CFR 779.14(a) has added confusion. This 
federal rule calls for a geological 
description down to and including the 
First aquifer below the lowest coal seam 
to be mined to be included in the permit 
application. Colorado also requires a 
description of other coal seams which 
may exist below the lowest coal seam to 
be mined. The Secretary finds this 
additional information requirement to be 
more stringent than the federal 
requirement and that this information 
will be useful in assessing conformance 
with the coal recovery performance 
standard of SR 4.01.1. 

c. The Department of Energy (DOE) 
notes that 30 CFR 783.25(e) requires that 
the location and extent of known active, 
inactive, or abandoned underground 
mines be included on the maps and 
plans for an underground mining permit 
application (emphasis added) but that 
Colorado requires that the location and 
extent of existing or previously surface 
mined areas. DOE contends that this 
does not have the same meaning as the 
federal language. The State has included 
the provision of 30 CFR 783.25(e) in SR 
2.10.3(1 )(k) and has also included an 
additional provision for permit 
applications for underground mines to 
include the location and extent of 
existing or previously surface mined 
areas. The Secretary Finds this 
additional information requirement for 
underground mines to be acceptable. 

d. The Fish and Wildlife Service 
comments that Colorado fails to provide 
the parameters to determine what 
changes in a permit revision, renewal, or 
transfer shall constitute a “significant 
departure,” as is required by 30 CFR 
788.12(a)(1). In its submission of June 11, 
1980, Colorado has responded to this 
concern by more clearly delineating the 
differences between a “minor revision,” 
a “technical revision,” and a “permit 
revision.” Definitions for each of these 
terms are included in SR 1.04. The State 
also provides examples in its 
submission of June 11.1980. as to what 
constitutes a “significant alteration” in 


the plan and thus what results in a 
permit revision versus a minor or 
technical revision. For example, the 
State explains that applications to 
increase coal production or for redesign 
of a haul road drainage system would 
fall into the technical revision category. 
Further, relocation of an administrative 
office trailer or installation of a road 
surface drainage culvert would be 
categorized as a minor revision. The 
State has also provided specific 
examples of revisions acted upon by the 
Division over the last year. The 
Secretary finds that the definitions and 
examples provided by the State as to 
what changes in a plan constitute a 
minor or technical revision sufficiently 
delineate what constitutes a “significant 
departure” which would require a 
permit revision. 

e. The Public Lands Institute 
comments that because underground 
operators were required to file 
applications but not necessarily to 
obtain permits under Colorado's 1976 
reclamation law (Section 34-33-101, 

CRS 1973, as amended), Colorado has 
provided a loophole in terms of 
requiring re-application 2 months after 
State program approval. SR 2.01.2 
requires that ”[n]ot later than two 
months following the date of approval of 
the Colorado regulatory program by the 
Secretary, all operators who are 
conducting and intend to conduct 
surface coal mining operations eight 
months after such approval shall file an 
application for a permit with the 
Division for such operations.” The 
Colorado rule (SR 2.01.3) goes on to 
require that operations conducted eight 
months after the effective date of the 
program must be permitted (except if an 
application has been filed and the 
Division has not rendered a decision 
with respect to the application and the 
operation is in compliance with Section 
502 of SMCRA). The Secretary finds the 
Colorado procedure described above to 
be consistent with Section 502(d) of 
SMCRA. 

5. 4, UnsuitabiJity pf Comments: 

a. The National Park Service (NPS) 
requests that Colorado notify the NPS 
Regional Director, Rocky Mountain 
Region, before any decision is made to 
approve or deny exploration or mining 
and reclamation permits in areas where 
mining may have the potential to affect 
the resources of park units in the State. 
In addition, the NPS requests that it 
have the opportunity to be involved in 
setting bond amounts in such mining 
areas within Colorado, and that the 
agency should be allowed to participate 
in inspections in cases where NPS units 
may be affected, especially when these 
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inspections are in response to a petition, 
notice of violation, or for release of 
performance bond. 

NPS also contends that it should be 
given an opportunity to directly 
participate in developing criteria for 
designating lands as unsuitable for 
surface coal mining near NPS units 
within Colorado. These criteria, 
according to NPS, should be related to 
all resources of the NPS units, and to the 
indirect effects which may occur on 
fragile lands. NPS contends that the 
establishment of buffer zones around 
NPS lands must not be left solely to 
other agencies with interests potentially 
at variance with NPS policy, especially 
when the scenic and environmental 
integrity of the park lands may be 
involved. 

The State has incorporated (SR 
7.06.4(4)) the federal regulatory 
provisions that require the circulation of 
copies of a complete petition and 
request of relevant information from 
interested agencies as required in 30 
CFR 764.15(b)(1). In addition, the 
requirement that the mine plan or permit 
for an operation not be issued unless 
jointly approved by all affected agencies 
(30 CFR 761.12(f)(2)) is contained in the 
Colorado regulations at SR 2.07.6(2)(e). 
Colorado regulations further reflect the 
federal requirements for providing for 
notice and solicitation of comments on 
proposed permit applications, including 
bonding amounts, decisions on bond 
release and notices of violations (SR 
2.07.3, SR 3.03.2, and SR 5.04.4). 

Colorado is committed to consultation 
with concerned agencies, as 
demonstrated in its program narrative in 
response to 30 CFR 731.14(g)(9). (See 
Volume 7, February 29,1980 Program 
Submission.) 

The Secretary has instructed the Park 
Service not to seek criteria in state 
programs which would establish “buffer 
zones" adjacent to National parks as 
automatically unsuitable for coal 
mining, unless these lands meet one or 
more of the other specific criteria for 
designation. On June 4,1979, the 
Secretary made final decisions on the 
Federal Coal Management Program. 
Included in those decisions were 
numerous changes in the proposed 
unsuitability criteria for federal lands. 
The Secretary chose to delete the 
automatic “buffer zone” language for 
national parks and certain other federal 
lands from the first criterion (43 CFR 
3461.1(a)). Instead, he stated that lands 
adjacent to a national park should only 
be found unsuitable if they are covered 
by one of the other specific criteria (43 
CFR 3461.1(bHt)). This instruction to 
Ihe Park Service assures that that 
agency's approach to State unsuitability 


criteria will be compatible with the 
Secretary's policy on federal 
unsuitability criteria. 

(b) The Public Lands Institute 
expresses the opinion that Colorado’s 
counterpart to 30 CFR 764.17(b)(2) 
regarding notice of a designation 
hearing does not make it absolutely 
clear that such notice must be 
postmarked not less than 30 days before 
the scheduled date of the hearing. SR 
7.06.6(4) specifies that the Board shall 
give notice of the hearing by certified 
mail not less than “one month” before 
the scheduled date of the hearing. The 
Secretary finds that the one month 
requirement of SR 7.06.6(4) is equivalent 
to the 30-day requirement in 30 CFR 
764.17(b)(2). 

c. In its comments, the Public Lands 
Institute asserts that Colorado’s 
definition of “fragile lands” in its 
analogue (SR 1.04.49) to 30 CFR 762.5 is 
more restrictive than the federal 
definition. PLI points out that the State’s 
language reads ”. . . may easily suffer 
damage or destruction,” while the 
federal language reads “could be 
damaged or destroyed.” However, the 
Secretary finds that “may easily” is 
equivalent to “could,” and “suffer 
damage or destruction” is equivalent to 
“be damaged or destroyed.” 

d. The Public Lands Institute points 
out that Colorado’s provision allowing 
questioning of speakers by the State 
Board, the Division, and the audience in 
a designation hearing could easily result 
in cross-examination taking place, 
contrary to 30 CFR 764.17(a). SR 7.06.6(3) 
clearly states that the designation 
hearing must be legislative and fact¬ 
finding in nature, “with no cross- 
examination or sworn testimony,” and 
goes on to state that the hearing is 
informal with “an opportunity for 
representatives of the Board, the 
Division, and the audience to ask 
questions of speakers.” This language 
makes it clear that no cross-examination 
would be allowed, and the regulation is 
therefore consistent with 30 CFR 764.17. 

e. The Public Lands Institute notes 
that Colorado, in its analogue (SR 
7.06.4(4)) to 30 CFR 764.15(b)(1), has 
reduced by nine days the time period 
the public has for the submission of 
information relevant to a petition. This 
concern is addressed in Finding 4(j)(ii) 
above. 

f. The Public Lands Institute contends 
that Colorado’s statute, Section 34-32- 
126, seriously curtails citizens’ rights in 
the petition process for the designation 
of lands as unsuitable for surface coal 
mining by imposing three additional 
and, according to the commenter, 
unacceptable burdens on the citizen 


above the requirements of Section 522 of 
SMCRA and 30 CFR 764: 

A. requiring the citizen to make a 
good faith effort to identify the 
landowners of record, the size of the 
area and the township and range; 

B. requiring the citizen to intervene no 
later than 15 days before the public 
hearing (federal regulation 30 CFR 
764.15(c) mandates 3 days); and 

C. shortcutting the citizen's 
preparation times before the hearing by 
up to 30 days. 

The Secretary considered these 
comments in Findings 4(j) (ii), (iii), and 
(iv). 

g. The Public Lands Institute also 
points out that Colorado’s 
"unsuitability” regulations lack the 
definitions of “public road,” “surface 
coal operations which exist on the date 
of enactment,” and "community or 
institutional buildings” as provided for 
in 30 CFR 761.5. The inclusion of these 
definitions is critical to the successful 
implementation of the unsuitability 
procedures, the commenter contends. 

The definition of “public road” in 30 
CFR 761.5 has been suspended (44 FR 
67942, November 27,1979) and, 
therefore, is not required in the 
Colorado program. The State submitted 
a definition of “community or 
institutional building” in Attachment E 
(June 11,1980, page 6. #19) which is 
identical to that in the Secretary’s 
regulations. The State substitutes the 
phrase “surface coal mining operations 
which were in existence on August 3, 
1977,” for “surface coal mining 
operations which exist on the date of 
enactment.” This phrase has the same 
effect as the federal definition. 

h. The Public Lands Institute notes 
that Colorado’s definition of “historic 
lands” in its analogue to 30 CFR 762.5, 

SR 1.04(59), excludes “paleontologic 
sites.” The commenter contends that 
this is only acceptable if such sites are 
explicitly included in another definition. 
PLI also questions Colorado's omission 
of lands eligible for listing in a State or 
National Register of Historic Places. 

Paleontological resources are plant 
and animal fossils left from prehistoric 
times. The State has deleted 
paleontological sites from the definition 
of "historic lands” because such sites 
are or would be prehistoric (Attachment 
E, June 11,1980, page 9). However, the 
Secretary finds that such sites or 
resources can be considered “scientific 
resources” under the federal and State 
definitions of “fragile lands.” The State 
has further stated in Attachment E (June 
11,1980, page 9) that these resources 
“would be viewed more in the context of 
a resource of scientific value.” The 
Secretary finds, based on Colorado's 
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statement that it interprets “scientific 
resources” to include paleontological 
resources, that the State's provision 
meets the requirements of the Act and 
30 CFR 762.5. 

The State’s recent addition to this 
same definition of “historic lands” 
concerning sites listed on or eligible for 
listing on a State or National Register of 
Historic Places (Attachment E, June 11, 
1980, page 9) has not changed this part 
of the definition. More specifically, the 
State has added clarification to the 
definition with the insertion of “after a 
survey” after the words "listed on or 
eligible for listing on.” (A survey would 
be needed to make a determination of 
eligibility for listing on the register.) 
Therefore, the Secretary has found this 
change acceptable. 

i. The Heritage Conservation and 
Recreation Service expresses concern 
that because OSM has suspended the 
portions of 30 CFR 761.11(c) and 30 CFR 
761.12(f)(1) dealing with prohibiting 
mining on sites eligible for listing on the 
National Register, numerous currently 
unidentified historic, archaeological and 
other cultural resources in Colorado 
which may be eligible for the National 
Register could be lost or destroyed 
because of surface mining permits 
issued by the State pursuant to OSM’s 
regulations. 

The changes the State has made to its 
rules (SR 2.04.4, SR 2.05.6(4), SR 2.10.3(1) 
(g) and (h). and SR 2.07.6(2)(e)) meet the 
federal requirements as they now 
appear after the suspensions of 
November 27.1979 (44 FR 67942). The 
Secretary is not empowered to require 
the States to enact rules more stringent 
than the federal provisions. The present 
federal rules allow adverse effects to 
sites eligible for listing on the National 
Register of Historic Places when the 
sites are located on non-federal lands. 

j. The Public Lands Institute expresses 
concern that Colorado’s program lacks 
an acceptable counterpart to 30 CFR 
764.21, providing a time limit for when 
the State’s data inventory will be 
available and established. Without a 
Firm time commitment in the regulations, 
the commenter concludes, the public has 
no assurance that a system will be 
established. However, the federal 
requirement to develop a data base and 
inventory system to evaluate 
reclamation, 30 CFR 764.21, does not 
specify time limits in the establishment 
of such a data base. The Secretary is not 
empowered to impose requirements on 
the States which do not appear in the 
federal Act or rules. 

k. The Public Lands Institute indicates 
that Colorado’s analogue (SR 7.06.4(2)) 
to 30 CFR 764.15(a) (4) and (5), regarding 
the processing and notification 


requirements of a petition, does not 
contain the required references to the 
record of previous designation 
proceedings and the categories of 
information needed to make the petition 
complete. If a petition is returned to a 
petitioner because it is incomplete or 
frivolous or because it does not contain 
new allegations of facts for an area 
previously and unsuccessfully proposed 
for designation, the reasons for making 
any of these determinations must be 
stated in writing to the petitioner. 

The State has included this 
requirement of stating reasons for 
returning a petition in SR 7.06.4(3)(a). In 
stating reasons why a petition has been 
determined to be incomplete or 
frivolous, the information needed to 
make the petition complete would 
inherently be stated. In addition, if a 
petition on a previously petitioned area 
is returned, the reason for a 
determination of no new allegation of 
facts would inherently refer to a 
previous record of designation 
proceedings. Therefore, the Secretary 
finds the State’s analogue to 30 CFR 
764.15(a) (4) and (5) acceptable. 

l. The Public Lands Institute questions 
the requirement Colorado added in its 
analogue. SR 7.07(2), to 30 CFR 764.19, 
regarding the procedures for a decision 
to include integration as closely as 
possible with “present and future land 
use planning, leasing, and regulation 
processes at the federal, state, and local 
levels,” PU contends that there is no 
basis in the federal Act or regulations 
for such an addition. 30 CFR 762.12 
states that a state regulatory authority 
may establish additional criteria for 
determining whether lands should be 
designated ad unsuitable for surface 
coal mining operations. The State of 
Colorado’s inclusion of SR 7.07.(2) is 
consistent with the federal regulations. 

m. The Environmental Policy Institute 
and Public Lands Institute comment that 
the provisions of SR 7.06.4 (2) and (3) are 
unclear in that if the Board overturns in 
30 days a finding of incompleteness as 
determined by the Division, the public 
will lose 30 days in which to comment 
because the hearing date is based on 
time from receipt of a complete petition. 
In response, SR 7.06.4(1) contains the 
provisions for determination of 
completeness. This rule is consistent 
with 30 CFR 764.15(a)(1). SR 7.06.4 (2) 
and (3) do not deal with the Board’s 
review of the Division’s finding of 
completeness but with the Division's 
determination with respect to the extent 
of the coal resource and whether the 
petitionis frivolous or that no new 
factual allegations are contained in the 
petition. These State rules simply place 


a time frame on the required 
determinations of 30 CFR 764.15(a) (2), 
(3) and (4). Therefore, the State’s 
provisions are found to be consistent 
with 30 CFR Chapter VII and do not 
limit citizen involvement since the 
completeness determination is not 
reviewed by the Board. 

6. Citizen Involvement Comments: 

a. Colorado Westmoreland, Inc. 
comments that citizens should not be 
permitted to file complaints concerning 
violations of the surface coal mining and 
reclamation statutes and regulations, 
and further, that citizens should not be 
permitted to accompany inspectors on 
mine premises as provided for in SR 
5.02.5. The commenter contends that 
members of the public are probably 
unqualified to render accurate 
judgments and would occupy an 
unreasonably large amount of a mine 
operator’s time and that State and 
federal inspections are adequate to 
insure compliance. 

The Secretary considers public 
participation to be a cornerstone of the 
Surface Mining Control and Reclamation 
Act of 1977 (particularly as provided for 
in Section 521) and that the specific 
provisions questioned by the commenter 
are provided for in the federal Act and 
rules (30 CFR 542.12) and required in a 
state program. 

b. The Sierra Club comments that all 
aspects of SMCRA and the Secretary’s 
regulations involving public 
participation should be reflected as 
nearly as possible in Colorado’s 
counterpart. With the exceptions noted 
herein, the Colorado provisions on 
public participation are consistent with 
SMCRA and 30 CFR Chapter VII. In 
particular, see Finding 4(k) above. 

7. “Fully enacted" (30 CFR 732.11(d)) 
Comments: 

a. The Public Lands Institute, the 
Environmental Policy Institute, and the 
Friends of the Earth assert that 
Colorado’s regulations were not fully 
enacted by the 104th day after 
submission as required by 30 CFR 
732.11(d), that the public has not had the 
opportunity to comment on final 
regulations, that Colorado’s program 
must be disapproved under the 
requirement of 30 CFR 732.11(d), and 
that the public must be given a complete 
set of Colorado’s enacted regulations to 
review. The Secretary believes that 
Colorado’s regulations were fully 
enacted as required by 30 CFR 732.11(d). 
See discussion of this issue at Finding 
1 ( 8 ). 








Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 / Rules and Regulations 82205 


8. Administration and Coordination 
Comments: 

a. The Public Lands Institute, 
Environmental Policy Institute and the 
Friends of the Earth note that Colorado 
proposes to continue to use the Mined 
Land Reclamation Board as part of the 
regulatory authority under CRS 34-32- 
105 and CRS 34-33-103(4). However, the 
commenters assert that the State does 
not explain in the submission what the 
time requirements and demands will be 
on the Board in order to carry out its 
duties under the proposed program, 
although 30 CFR 731 requires this 
information since this Board is part of 
the administration of the program. The 
designated regulatory authority under 
the Colorado program is the Department 
of Natural Resources, of which the 
Mined Land Reclamation Board is a 
part. The Board is essentially the rule- 
making and adjudicatory body in the 
regulatory authority (Volume 7, pp. 7-3 
to 7-5). The time requirements and 
demands on the Board’s staff, the 
Division, are set out in the program 
submission. The Division’s staffing is 
sufficient to administer the program. The 
Secretary does not agree that a separate 
breakdown for the Board itself is 
required. 

b. In order to avoid confusing the 
general public and the State regarding 
the relationship between the Secretary’s 
program under the Mineral Leasing Act 
and the program under the Surface 
Mining Control and Reclamation Act, 
the Geological Survey recommends that 
Colorado be informed of the respective 
responsibilities of the Interior agencies 
for coal management in the Bureau of 
Land Management/Geological Survey/ 
Office of Surface Mining Memorandum 
of Understanding (October, 1979). The 
Geological Survey also expresses 
concern that the Colorado program 
makes no reference to procedures for 
processing exploration applications 
which include federal lands, and 
recommends that the State add language 
indicating that exploration applications 
for federal lands must be submitted and 
approved pursuant to procedures 
identified in the BLM/GS/OSM 
Memorandum of Understanding. 

The Secretary is approving the 
Colorado program as it applies to the 
State’s regulation of surface coal mining 
operations on non-Indian and non- 
federal lands. Thus, it is appropriate to 
address the points made by the U.S. 
Geological Survey when a cooperative 
agreement is developed. 

c. EPA and the Department of Energy 
express the opinion that the informal 
arrangements between the Division of 
Mined Land Reclamation and the 


Colorado Geological Survey, Division of 
Water Resources & Wildlife, and the 
Colorado State Historical Society should 
be formalized by a written cooperative 
agreement. EPA contends that the lack 
of such an agreement may not allow 
timely and complete processing of the 
administrative duties of the regulatory 
authority. 

The regulatory authority will be the 
Colorado Department of Natural 
Resources (DNR). The Colorado 
Geological Survey and Divisions of 
Water Resources and Wildlife, with the 
Mined Land Reclamation Division, are 
divisions within the DNR. Since this is 
the case, the Secretary does not believe 
that formal agreements are necessary. 
The State has explained (July 25,1980 
submission, page 8) that these agencies 
automatically receive mine permit 
applications and are asked for 
comments. With respect to the State 
Historical Preservation Office, a 
memorandum of understanding has been 
proposed by the State (June 11,1980, 
submission) to assure appropriate 
reviews of permit applications. 

d. The Fish and Wildlife Service 
comments that further clarification of 
procedures for consultation and 
coordination with state and federal 
agencies having responsibilities for fish 
and wildlife management (as required 
by 30 CFR 731.14(g)(10)) would be 
helpful to program implementation. The 
Fish and Wildlife Service also contends 
that clarification and expansion of the 
provisions to assure that the State's 
surface coal mining and reclamation 
operations are in compliance with the 
applicable requirements of the 
Endangered Species Act of 1973 and the 
Fish and WilcQife Coordination Act is 
needed. The Colorado program provides 
for review of each permit application by 
the Colorado Division of Wildlife 
(DOW), an agency of the Colorado 
Department of Natural Resources, the 
Regulatory Authority. Comments from 
DOW are considered by the Division in 
its recommended decision on permit 
action. With respect to compliance with 
the Endangered Species Act of 1973, the 
Secretary finds that SR 2.07.6(2)(o) will 
provide adequate protection for 
endangered or threatened species and 
their critical habitats. SR 2.07.6(2)(o) 
includes protection of species and 
habitats under the State Nongame, 
Endangered or Threatened Species 
Conservation Act in addition to species 
and habitats under the Endangered 
Species Act of 1973 protected by 30 CFR 
786.19(o). 

e. The Environmental Protection 
Agency notes that, in response to 30 
CFR 731.14(e), the Colorado Division of 


Mined Land Reclamation (MLRD). in 
conjunction with the Colorado Mined 
Reclamation Board (MLRB) has been 
identified as the State’s designated 
authority, but that there is no 
description of the MLRB or its 
organizational structure. EPA also notes 
that the organizational structure of the 
Colorado Department of Health, which 
has duties in the implementation of the 
State’s program, is not described either. 
Volume 7 (Part E) of Colorado’s program 
submission discusses in a general 
manner the role of the MLRD, the MLRB, 
and other agencies of the Department of 
Natural Resources and the State of 
Colorado. The role of the Division is 
further specified in the statute and rules. 

Very briefly, the Division is the 
principal decision-making body with the 
Board serving an appeals type function 
and also having the responsibility for 
rulemaking and designating lands 
unsuitable for mining. With respect to 
the organization of the Colorado 
Department of Health (DOH), Volume 7 
(pages 7-7 to 7-10) contains a proposed 
Memorandum of Understanding 
between the Colorado MLRD and 
Colorado DOH (Air Pollution Control 
Division and Water Quality Control 
Division). The Secretary finds that 
further organizational descriptions of 
these Divisions are not necessary. 

f. The Public Lands Institute, 
Environmental Policy Institute, and the 
Friends of the Earth point out that 
portions of Colorado’s program appear 
to rely on other State agencies for 
carrying out the equivalent provisions of 
SMCRA. but that these agencies do not 
have the capacities to implement these 
functions. The Colorado State program 
identifies other agencies of the 
Department of Natural Resources (DNR), 
the Department of Health, and the State 
Historic Preservation Officer (SHPO) as 
reviewers of permit applications. In the 
case of DNR, these agencies are already 
reviewing permit applications. Proposed 
Memoranda of Understanding (MOU) 
have been developed with the 
Department of Health and the SHPO. 
Such MOUs infer that staff will be made 
available from these agencies to 
effectively carry out the requirments of 
the State program. The State may elect 
in the future to develop cooperative 
funding arrangements with the other 
agencies to assure that these functions 
are properly carried out. 

9. Comments on Permanent Surface 
Mining Regulation Litigation 

a. The Colorado Mining Association 
asks that the Secretary disapprove those 
portions of Colorado’s program 
containing provisions remanded or 
suspended by Judge Flannery of the U.S. 
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District Court of the District of 
Columbia. See B.3., General Background 
on State Program Approval Process— 
Other State Program Elements, above, 
for response. 

10. Conflict of Interest Comments 

a. The Environmental Policy Institute 
and the Public Lands Institute contend 
that the Board established by Colorado’s 
surface coal mining and reclamation act 
should be subject to the conflict of 
interest provision of SMCRA and the 
State statute, and that four members of 
the seven member Board seem to have a 
strong industry orientation. The 
commenters express the belief that 
because of the “mixed board,” Colorado 
violates citizens’ rights to a fair and 
impartial hearing guaranteed them by 
the Administrative Procedures Act and 
the due process clause of the 
Constitution and that the Board does not 
comport with Section 517(g) of SMCRA 
or with the Secretary’s regulations (30 
CFR 705). The Secretary has interpreted 
his rules to permit members of multi¬ 
interest boards established by statute to 
have interests in coal companies other 
than a company, if any, involved in the 
particular proceeding before the board. 
At this time state programs can also 
allow members of such boards to have 
these interests in coal companies. 
However, the Secretary has proposed to 
amend his rules on this subject. See 44 
FR 52098-52101, September 6,1979. If the 
Secretary changes the rules, or his 
interpretation of the present rules, states 
will be required to amend their 
programs as necessary to make them 
consistent with the new requirements. 

b. Colorado Westmoreland, Inc. 
expresses support for the current 
makeup of the Colorado Mined Land 
Reclamation Board. The commenter 
states that industry must have 
participation to lend technical expertise 
and to point out the economic and social 
factors lending to the continued welfare 
of the State and country, and that a 
Board made up of members of 
environmental public interest groups 
would be biased uncontrollably in the 
opposite direction. As discussed above, 
the Secretary believed that the Colorado 
Mined Land Reclamation Board 
composition comports with the present 
definition of employee in 30 CFR 705.5 
and does not violate the conflict of 
employee interest provisions of SMCRA 
or the Secretary’s relations. 

11. General Comments: 

a. The Sierra Club expresses concern 
with the manner in which Colorado 
dealt with five comments by OSM on 
the State's program concerning: 


A. The failure of the State to provide 
the hearing decision notification as 
required by SMCRA 514(c): 

B. The range of circumstances under 
which the State can order the cessation 
of underground mining which poses an 
imminent danger, as required by Section 
516(c) of SMCRA; 

C. The failure of the State to provide 
that the hearing on bond release be held 
in the State Capital or mining locality, at 
the option of the objector, as required by 
Sections 519(d), (e), and (f) of SMCRA; 

D. The failure of the State to define 
the intervention rights of both citizens 
and the regulatory authority in on-going 
civil actions, as required by both 
Sections 520(b) and 520(c)(2) of SMCRA; 
and 

E. The lack of procedural detail in the 
State’s law for a show cause hearing, 
and the requirement that a permit be 
suspended or revoked upon failure to 
show cause (Section 521 of SMCRA). 

In addition, as a general concern, the 
commenter indicates that there would 
be a greater sense of confidence if these 
problems were dealt with through 
statutory, rather than regulatory 
changes, as proposed by Colorado in its 
June 11.1980 submission, in that a 
regulatory change could be challenged 
more readily in court. Most of the 
questions raised concern procedural 
details for which the Colorado Mined 
Land Reclamation Board has adequate 
authority to promulgate regulations 
under the general provisions of CRS 34- 
33-104 and 34-33-108. If the regulations 
adopted by the Board are overturned by 
a court, such action would require 
amendment of the program pursuant to 
30 CFR 732.17. 

With regard to the specific points 
raised, the State’s proposed amendment 
to SR 2.07.4(3)(b) should satisfy the First 
concern. See Finding 4(d)(xi). The 
second concern is discussed at length in 
Finding 4(i)(v). The third concern is 
resolved by changes to SR 3.03.2(6)(a), 
which now contains the language 
requested by the commenter. Regarding 
the fourth concern, intervention in 
citizen suits, the Secretary discussed 
these issues in Findings 4(h)(iv) and (v) 
above. 

With regard to the fifth concern, the 
permittee is required to immediately 
cease operations specified by the Board 
under SR 5.03.3(4). Necessary procedural 
detail is required by CRS 34-33-124(4), 
SR 5.03.3, SR 5.03.4 and SR 5.03.5. The 
Secretary finds that these State 
provisions are consistent with SMCRA 
and 30 CFR Chapter VII. 

b. The Sierra Club, Rocky Mountain 
Chapter, recommends that the Secretary 
not approve Colorado’s program until 
the State legislature has enacted, at a 


minimum, proposed amendments CRS 
34-33-103(14) (definition of “operator”), 
CRS 34-33-109(7)(f) (timing for permit 
renewals). CRS 34-33-123(4) (issuance 
of notices of violation and cessation 
orders), and CRS 34-33-126(1 )(a) 
(reclamation criteria for designation of 
lands unsuitable). The Secretary has 
made these proposed statutory changes 
conditions of his approval of the 
program. The Secretary Finds that these 
changes are of such a size and nature as 
to render no part of the program 
incomplete. See the section on the 
Secretary’s Decision. 

c. The Public Lands and 
Environmental Policy Institutes urge that 
the Secretary not permit Colorado to 
cure deficiencies in its program by the 
improper use of Attorney General 
opinions, regulation changes, and letters 
from State officials to OSM employees. 
Such cures, they argue, might create new 
problems, such as regulations which 
invite lawsuits because of the lack of 
supporting sections in the State law, and 
a confusing, contradictory, and 
piecemeal State program which prevents 
citizens from understanding it so they 
can protect their interests. 

With regard to Attorney General 
opinions, the Secretary relies on the 
Attorney General as an expert on State 
law in Colorado. These opinions have 
not been used to cure deficiencies, but 
only to resolve ambiguities. 

Regulation changes are appropriate 
where they are supported by the State 
law and have not been relied upon 
where such support is lacking. Under 30 
CFR 732.15, the Secretary is to consider 
“information contained in the program 
submission” as part of the basis for his 
decision on state programs: there is no 
requirement that all aspects of the 
federal statute must be covered by 
direct state statutory authority, as long 
as they are adequately covered in the 
program. Specific comments criticizing 
the use of regulations in particular 
instances have been considered in the 
specific situation involved. 

Policy statements are also part of the 
state program and are binding promises 
as to how the program will be 
administered. The Secretary’s approval 
of this program is based upon the state’s 
policies as expressed in these 
statements, and any failure by the state 
to abide by these promises would be a 
violation of its program, just as a 
violation of its statute or regulations 
would be. 

The Secretary does not agree that this 
State program is piecemeal. This 
document reflects the Attorney General 
opinions and policy statements relied 
upon in approving Colorado’s program. 
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12. Staffing Comments 

a. With respect to staffing information 
as required by 30 CFR 731.14(i), the 
Environmental Protection Agency 
expresses concern that no mention of 
job functions, duties, or time frames is 
included by Colorado in its discussion of 
proposed staff additions, and that the 
State does not adequately describe the 
personnel to be involved in inspections. 
In its submission of June 11,1980, the 
State has further elaborated on the 
make-up of the staffing of the Colorado 
Mined Land Reclamation Division. The 
State notes that inspections will 
generally be conducted by reclamation 
specialists with support as needed from 
staff in particular disciplines. The 
Secretary finds this explanation to be 
satisfactory. 

b. Another concern of the Public 
Lands Institute, the Environmental 
Policy Institute, the Sierra Club, and the 
Friends of the Earth, is that Colorado 
has not demonstrated, either through 
past performance or through flow charts 
or other appropriate documents included 
in the submission, that it is capable of 
carrying out the inspection and 
enforcement provisions of SMCRA. The 
commenter contends that Colorado’s 
calculations used to arrive at the 
projected need for 10.4 inspection and 
enforcement employees appears to be 
based on unrealistic assumptions and 
insufficient information concerning 
inspection, travel, and administrative 
time. Colorado Westmoreland, Inc., on 
the other hand, expresses support for 
the quality of work being done by the 
limited staff of the Colorado Mined Land 
Division, and asks OSM to look beyond 
just the number of inspections 
conducted, and look at the quality of the 
services provided. OSM has performed 
an assessment of the staffing level 
required to effectively carry out the 
Colorado State program with respect to 
inspection and enforcement and 
permitting activities. This assessment 
was based on time estimates developed 
from OSM experience in inspecting 
surface and underground mines in 
Colorado, taking enforcement actions, 
inspection of exploration operations and 
inspections based on citizen complaints 
and permitting activities under the 
Permanent Regulatory Program. This 
assessment resulted in a staffing 
demand of 6 full time equivalents (FTE) 
for inspection and enforcement 
activities and 14 FTE for permitting 
activities. The Secretary has found that 
Colorado can effectively carry out the 
requirements of the State program. See 
Finding 4(s). 


F. The Secretary’s Decision 

The Secretary is fully committed to 
two key aims which underlie SMCRA. 
The Act calls for comprehensive 
regulation of the effects of surface coal 
mining on the environment and public 
health and safety and for the Secretary 
to assist the states in becoming the 
primary regulators under the Act. To 
enable the states to achieve that 
primacy, the Secretary has undertaken 
many activities of which several are 
particularly noteworthy. 

The Secretary has worked closely 
with several state organizations, such as 
the Interstate Mining Compact 
Commission, the Council of State 
Governments, the National Governors 
Association and the Western Interstate 
Energy Board. Through these groups 
OSM has frequently met with state 
regulatory authority personnel to 
discuss informally how the Act should 
be administered, with paricular 
reference to unique circumstances in 
individual states. Often these meetings 
have been a way for OSM and the states 
to test new ideas and for OSM to 
explain positions of the federal 
requirements and how the states might 
meet them. Alternative state regulatory 
options, the “state window” concept, for 
example, were discussed at several 
meetings of the Interstate Mining 
Compact Commission and the National 
Governors Association. 

The Secretary has dispensed over $6.9 
million in program development grants 
and over $37.6 million in initial program 
grants to help the states to develop their 
programs, to administer their initial 
programs, to train their personnel in the 
new requirements, and to purchase new 
equipment. In several instances OSM 
detailed its personnel to states to assist 
in the preparation of their permanent 
program submissions. OSM has also met 
with individual states to determine how 
best to meet the Act’s environmental 
protection goals. 

Equally important, the Secretary 
structured the state program approval 
process to assist the states in achieving 
primacy. He voluntarily provided his 
preliminary views on the adequacy of 
each state program to identify needed 
changes and to allow them to be made 
without penalty to the state. The 
Secretary adopted a special policy to 
insure that communication between him 
and the states remained open and 
uninhibited at all times. This policy was 
critical to avoiding a period of enforced 
silence with a state after the close of the 
public comment period on its program 
and has been a vital part of the program 
review process (see 44 FR 54444. 
September 19,1979). 


The Secretary has also developed in 
his regulations the critical ability to 
approve conditionally a state program. 
Under the Secretary’s regulations, 
conditional approval gives full primacy 
to a state even though there are minor 
deficiencies in a program. This power is 
not expressly authorized by the Act; it 
was adopted through the Secretary’s 
rulemaking authority under 30 USC 
201(c), 502(b), and 503(a)(7). 

The Act expressly gives the Secretary 
only two options—to approve or 
disapprove a state program. Read 
literally, the Secretary would have no 
flexibility; he would have to approve 
those programs that are letter-perfect 
and disapprove all others. To avoid that 
result and in recognition of the difficulty 
of developing an acceptable program, 
the Secretary adopted the regulation 
providing the authority to approve 
conditionally a program. 

Conditional approval has a vital effect 
for programs approved in the Secretary’s 
initial decision: it results in the 
implementation of the permanent 
program in a state months earlier than 
might otherwise be anticipated. While 
this may not be significant in states that 
already have comprehensive surface 
mining regulatory programs, in many 
states that earlier implementation will 
initiate a much higher degree of 
environmental protection. It also 
implements the rights SMCRA provides 
to citizens to participate in the 
regulation of surface coal mining 
through soliciting their views at hearings 
and meetings and enabling them to file 
requests to designate lands as 
unsuitable for mining if they are fragile, 
historic, critical to agriculture, or simply 
cannot be reclaimed to their prior 
productive capability. 

The Secretary considers three factors 
in deciding whether a program qualifies 
for conditional approval. First is the 
state’s willingness to make good faith 
efforts to effect the necessary changes. 
Without the state’s commitment, the 
option of conditional approval may not 
be used. 

Second, no part of the program can be 
incomplete. As the preamble to the 
regulations says, the program, even with 
deficiencies, must "provide for 
implementation and administration for 
all processes, procedures, and systems 
required by the Act and these 
regulations” (44 FR 14961). That is, a 
state must be able to operate the basic 
components of the permanent program: 
the designation process; the permit and 
coal exploration systems; the bond and 
insurance requirements; the 
performance standards; and the 
inspection and enforcement systems. In 
addition there must be a functional 
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regulatory authority to implement the 
other parts of the program. If some 
fundamental component is missing, 
conditional approval may not be used. 

Third, the deficiencies must be minor. 
For each deficiency or group of 
deficiencies, the Secretary considers the 
significance of the deficiency in light of 
the particular state in question. 
Examples of definciencies that would be 
minor in virtually all circumstances are 
correction of clerical errors and 
resolution of ambiguities through 
attorney general’s opinions, revised 
regulations, policy statements, changes 
in the narrative or the side-by-side. 

Other deficiencies require individual 
consideration. An example of a 
deficiency that would most likely be 
major would be a failure to allow 
meaningful public participation in the 
permitting process. Although this would 
not render the permit system incomplete 
because permits could still be issued, 
the lack of any public participation 
could be such a departure from a 
fundamental purpose of the Act that the 
deficiency would most likely be major. 

The use of a conditional approval is 
not and cannot be a substitute for the 
adoption of an adequate program. 
Section 732.13(i) of Title 30 of the 
regulations gives the Secretary little 
discretion in terminating programs 
where the state, in the Secretary's view, 
fails to fulfill the conditions. The 
purpose of the conditional authority 
power is to assist states in achieving 
compliance with SMCRA, not to excuse 
them from compliance. 

Conditional Approval 

As indicated under Secretary’s 
Findings, there are minor deficiencies in 
the Colorado program which the 
Secretary requires be corrected. In all 
other respects, the Colorado program 
meets the criteria for approval. The 
deficiencies identified in prior findings 
are summarized below. 

1. A regulation which provides the 
design criteria for large structures, in 
accord with Finding 4(d)(v). Colorado’s 
large structure criteria differs only 
slightly from those in 30 CFR Chapter 
VII and the Secretary believes that few 
structures would be considered 
differently under the two schemes. 
Structures that Colorado would not 
consider to be ’’large” would be 
considered ’’large” under the existing 
MSHA rules (30 CFR 77.216) and, 
therefore, would have to comply with 
the majority of requirements in 30 CFR 
Chapter VII. 

2. A regulation that requires the 
permittee to demonstrate to the 
satisfaction of the regulatory authority 
that rills and gullies deeper than 9 


inches would not be excessive and 
would be consistent with the approved 
postmining land use, in accord with 
Finding 4(b)(iii). OSM has accepted the 
concept that rills and gullies deeper than 
9 inches if consistent with postmining 
land use and natural erosion are 
consistent with 30 CFR Chapter VII. 
Given OSM’s acceptance of allowing 
rills and gullies greater than 9 inches, 
the omission by Colorado of the criteria 
must be considered minor. Further, no 
completed grading is expected before 
the State promulgates a new regulation 
to correct this deficiency. 

3. A regulation which provides for the 
approval of the Director of OSM of any 
alternative technical guidance 
documents for measuring success or 
revegetation, in accord with Finding 
4(c)(ii). Since the approval of any 
revegetated areas under the Colorado 
State program will not occur for several 
years, the need for these technical 
guidelines is not anticipated in the near 
future. 

4. A regulation which provides for the 
approval of the Director of OSM of 
specific revegetation success standards 
in small acreage, in accord with Finding 
4(c)(iii). Again, since the approval of any 
revegetated areas under the Colorado 
State program will not occur for several 
years, the need for these standards is 
not anticipated in the near future. 

5. A regulation which includes 
consideration of sinuosity in the 
evaluation of characteristics of an 
alluvial valley floor, in accord with 
Finding 4(c)(x). This omission is 
considered to be minor in that the State 
rules include all characteristics for 
regulating the flow of water in the 
evaluation of essential hydrologic 
functions of a designated alluvial valley 
floor except “sinuosity.” Moreover, the 
State has indicated that this omission 
was an oversight and that it is the policy 
of the State to include this consideration 
in alluvial valley floor assessments. 

6. A regulation which modifies the 
design standards for excess spoil fills 
and the placement of materials related 
to mountaintop removal and steep slope 
mining operations, in accord with 
Finding 4(b)(v). The State’s rules which 
inappropriately provide the flexibility in 
the design of excess spoil fills and fills 
associated with mountaintop removal 
and steep slope operations represent a 
minor problem until the State’s rules are 
revised for the following reasons: 

(a) OSM is not aware of any 
mountaintop removal operations in 
Colorado or for that matter of any coal 
areas which could be classified as 
mountaintop removal situations; 

(b) Steep slope mining operations are 
limited almost entirely to underground 


operations which generally have limited 
amounts of excess material; 

(c) Approximately 40% of all mines in 
Colorado are federal mines and would 
therefore have to conform with the 
design requirements of 30 CFR Chapter 
VII; 

(d) With respect to excess spoil fills in 
Colorado at existing mines, OSM is only 
aware of one mine (the Colowyo Mine— 
a federal mine) which has excess spoil 
(a valley fill); therefore, it can safely be 
said that excess spoil disposal is a 
limited activity in the State. 

7. A regulation which excludes the 
waiver to the limitation on casting 
flyrock beyond the property line of a 
permittee, in accord with Finding 
4(c)(xiv). The State’s definition of 
“surface coal mining operations” 
includes areas affected by blasting. 
Consequently, disturbed areas including 
adjacent areas would be within the 
permit area and covered by all the 
State’s permit requirements for 
protecting the public (i.e. boundary 
markers, blasting warning signs, 
blasting publication schedules, etc.). 
Also, mining in Colorado generally takes 
place in remote areas, and therefore, 
flyrock on another’s property would not 
likely present a safety hazard. 

8. A regulation which contains a 
general reference to the requirements of 
the Mine Safety and Health 
Administration, in accord with Finding 
4(d)(iv). This omission is considered 
minor because the operator must still 
comply with the requirements of MSHA. 
The need for this reference is solely to 
alert operators to these requirements. 

9. A regulation which includes 
consideration of the vegetation on 
adjacent areas in the determination of 
the revegetation success on prime 
farmlands, in accord with Finding 
4(d)(vi). Use of the term “immediate 
vicinity” with respect to revegetation 
success of prime farmland areas is 
believed to be minor since prime 
farmland areas are very limited in the 
coal mining areas of Colorado. The issue 
is also considered to be minor since all 
that is really needed is clarification of 
the term to include “adjacent area” 
which is defined in the rules. 

10. A regulation which modifies that 
definition of “willful violation” to 
include violations of SMCRA and 30 
CFR Chapter VII, in accord with Finding 
4(d)(vii). Given the newness of the 
SMCRA program, it is unlikely that an 
operator’s actions in other States would 
constitute “willful violations * * * of 
such nature, duration, and with such 
irreparable damage to the environment 
as to indicate an intent not to comply” 
with the program. Violations of the 
State’s Act regulations and permit 
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conditions are covered in the present 
definition of “willful violation” included 
in the State’s regulations. Also, it is 
likely any permit decisions will be made 
prior to promulgation of a new 
regulation. If a permit application is 
received on the date this program 
becomes effective, there is a minimum 
period of 75 days before a permit could 
be issued, not including an informal 
conference or hearing. The 
uiministrative process leading to a 
formal decision on the permit 
application could take the maximum 
allowable time of 313 days from the 
effective date of the program. 

11. A regulation which requires as a 
permit approval criterion that an 
applicant submits proof that all 
reclamation fees required by 30 CFR 
Chapter VII, Subchapter R, have been 
paid, in accord with Finding 4(d)(viii). It 
is unlikely that any permits will be 
issued before a new regulation is 
promulgated to correct this deficiency. 

In the interim, the Secretary has 
authority under Sections 402 (d) and (e) 
of SMCRA to enforce the reclamation 
fee requirement. Further, the history of 
coal mining operations in Colorado 
indicates that problems with operators 
in AML fee collection have been minor. 

12. A regulation that provides for right 
of entry to authorized representatives of 
the Secretary, in accord with Finding 
4(d)(ix). Right of entry for inspections is 
authorized by Section 517(a) of SMCRA 
for the purposes of evaluating the 
administration of an approved state 
program or to develop or enforce any 
federal program. Moreover, it is unlikely 
that permits will be issued prior to the 
fulfillment of this condition. 

13. A regulation that provides for 
notice of a hearing on a permit 
application decision to be given to all 
interested parties, in accord with 
Finding 4(d)(x). This issue is considered 
minor since the State rules closely 
parallel the notice requirements of the 
federal rules. However, this condition is 
needed because the State law requires 
that such notice only be given to those 
requesting a hearing. The revision in the 
State rule is needed to provide notice of 
a hearing to all interested parties. 

14. A statute and regulation which 
modify the definition of the term 

operator" to clearly include persons 
engaged in underground mining in 
accord with Finding 4(d)(xiii). This 
condition is required to clarify that the 
term “operator” applies to persons 
involved in both surface and 
underground mining. The State has 
indicated in its side by side, that it 
interprets the present statutory 
definition to include underground mines, 
and, thus, can be expected to give this 


interpretation until the change has been 
made. 

15. A statute and regulation which 
modifies the definition of the term 
“surface coal mining operations" to 
appropriately include the phrase “or 
other processing or preparation, loading 
of coal for interstate commerce at or 
near the minesite," in accord with 
Finding 4(d)(xiv). As indicated in the 
finding, the State regards this as a 
typographical error. It rules clearly 
interpret the term in a manner 
consistent with the federal definition. 
Given the State’s interpretation, the 
discrepancy is minor. 

16. A statute and regulation modified 
so that the holder of a valid permit may 
not continue mining beyond the 
expiration date if the final 
administration decision is not to renew 
the permit, in accord with Finding 
4(d)(xv). Since no permits issued under 
the Colorado State Program will be 
proposed for renewal for several years, 
the provision is not needed in the near 
future. 

17. A statute and corresponding 
regulation to require consideration of an 
applicant’s violation of any rule or 
regulation of the United States, 

Colorado, or any other state, in accord 
with Finding 4(d)(xvi). The State’s 
present regulations cover all violations 
of U.S. laws and regulations (including 
OSM’s and EPA’s) and Colorado laws 
and regulations. This should be 
adequate to enforce the program until a 
legislative change is made. Colorado has 
provided information on the record of 
operators in the State to other State 
regulatory authorities. 

18. A statute and corresponding 
regulation which provide for inspections 
to be made on “an irregular basis," in 
accord with Finding 4(f)(i). The State 
interprets “normal business hours" to 
include any time a mine regularly 
operates, whether or not open, in 
addition to the State’s normal business 
hours. Given this interpretation all 
mining operations will almost certainly 
be inspected on an irregular basis. In 
addition, the Secretary can always 
inspect pursuant to his authority in 
Section 517(a). A citizen or the State 
could, thus, request a federal inspection 
which could be carried out at any time. 

19. A regulation that states that a 
search warrant is not required to 
conduct an inspection, in accord with 
Finding 4(f)(iii). The State Attorney 
General's opinion indicates that a 
search warrant would not be required 
under present legal interpretations. This 
should be sufficient until such time as 
this policy is made explicit by State rule. 
In addition, any warrant requirement 
would not apply to the Secretary’s 


representatives. Therefore, citizens 
could request a federal inspection. 

20. A regulation that provides for the 
Administrator to furnish the 
complainant with a written statement of 
whether or not adequate and complete 
or periodic inspections are being made 
plus any appropriate remedial action, in 
accord with Finding 4(f)(v). Under SR 
5.02.5(4)(a) and (b), the Division must 
provide a written response to any 
citizen who initiates or requests an 
inspection. This requirement should 
provide information in a general manner 
to a citizen until the rule change is 
made. 

21. A regulation to remove the 
provision waiving the requirement for 
informal conferences on bond release to 
be held in the locality of the mine site, in 
accord with Finding 4(g)(iv). If any 
person expresses an interest in the 
subject matter of an informal 
conference, then such a conference 
cannot be waived without that person's 
consent. This provision should provide 
adequate protection for public 
participation until this condition is met. 
Also, it is highly unlikely that any bond 
will be released before promulgation of 
the regulatory change. 

22. A regulation that specifies that the 
time period for requesting a hearing on a 
bond release decision shall begin when 
the Division’s proposed decision is 
mailed to the permittee and other 
interested parties, in accord with 
Finding 4(g)(vi). This problem is minor 
because it is highly unlikely that any 
bonds will be released before a 
regulation is promulgated to correct this 
deficiency. 

23. A regulation that clearly extends 
the liability of a bond, including 
separate bond increments or indemnity 
agreements applicable to a single 
operation to the entire permit area, in 
accord with Finding 4(g)(viii). The State, 
as a matter of policy, will not accept 
bonds that provide other than liability 
extending to all lands disturbed. The 
State’s policy should provide adequate 
protection until a rule change is 
promulgated. 

24. A regulation which requires the 
Division to review each outstanding 
performance bond at the time permit 
renewals are processed in accord with 
Finding 4(g)(ix). It is highly unlikely that 
permit renewals, and, hence, review of 
the bond amount will be required before 
the State meets this condition. 

25. A regulation which modifies the 
percentages for bond releases, in accord 
with Finding 4(g)(xi). Requests for bond 
release are unlikely before the State 
promulgates a regulation to meet this 
condition. 
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26. A regulation to provide that no 
acreage shall be released from the 
permit area until the bond liability 
applicable to the permit area is fully 
released, in accord with Finding 4(g)(xi). 
It is unlikely that permit holders will 
request release of acreage from the 
permit area before the State 
promulgates a revised rule. 

27. A regulation which specifies that 
in no case shall the total bond amount 
applicable to a permit area be less than 
$10,000 in accord with Finding 4(g)(xii). 
CRS 34-33-113 provides that “in no case 
shall the bond for the entire area under 
one permit be less than $10,000.” This 
ensures that the initial amount will be at 
least $10,000. The condition is designed 
to ensure that bond coverage never 
drops below $10,000 after bond release. 

It is highly unlikely that any amount of 
bond will be released prior to 
promulgation.of the regulation. 

28. Regulations related to bonding 
which: (a) Provide qualifications for 
determining whether or not selective 
husbandry practices should be allowed 
in accord with Finding 4(g)(xiii)(B). This 
condition involves the bonding liability 
period. Approval of bonds is unlikely 
before new regulations are promulgated. 
The permit approval process requires at 
least 75 days, and may require as long 
as 313 days. For operators who wait to 
file permit applications for two months, 
a decision on the application will not be 
made until at least 135 days after 
approval of the State’s program. 

(b) Provide for bond forfeiture, form of 
bond, bonding for subsidence, in accord 
with Finding 4(g)(xiii)(G). Approval of 
bonds is unlikely before new regulations 
are promulgated. The permit approval 
process requires at least 75 days, and 
may require as long as 313 days. 

(c) Provide for issuance of a cessation 
order to operators who have not 
replaced a surety bond within 90 days 
after incapacity of the surety, in accord 
with Finding 4(g)(xiii)(H). Approval of 
bonds is unlikely before new regulations 
are promulgated. The permit approval 
process requires at least 75 days, and 
may require as long as 313 days. 

29. A regulation that requires that the 
amount of bond retained shall always 
be sufficient for the Division to complete 
reclamation, in accord with Finding 
4(g)(xv). There is little probability that 
any bond will be released prior to 
fulfillment of this condition. In addition, 
the State does provide that sufficient 
bond be retained to complete 
reclamation; it simply does not provide 
that the amount must be sufficient for 
the Division to complete the 
reclamation. 

30. A regulation that modifies the 
bond forfeiture criteria, in accord with 


Finding 4(g)(xvi). Conditions for bond 
forfeiture are unlikely to occur before 
enactment of new regulations. In 
addition, suspension or revocation of the 
permit should occur upon violation of 
the terms and conditions of the bond or 
upon failure to comply with a 
compliance schedule. Therefore, 
although the regulation appears to 
require two separate conditions for 
forfeiture, in fact, the conditions are 
logically related and should follow one 
another. 

31. A statute which requires a 
showing that a violation or order would 
immediately affect a legal interest of the 
plaintiff as a condition precedent to 
commencement of a citizens suit without 
60 days prior notice, in accord with 
Finding 4(h)(v). As discussed in the 
finding, it is likely that a citizen suit 
plaintiff would need to show irreparable 
harm to get temporary relief. Under 
SMCRA, the plaintiff could get into 
court but could not get temporary relief 
without showing irreparable damage; 
under State law, he would need to show 
irreparable damage to get into court and 
to get relief. Thus, the practical effect 
would be the same under both SMCRA 
and State law. 

The Secretary considers it to be highly 
unlikely that, prior to enactment of 
statutory provision curing this 
deficiency, a case will arise where this 
difference has a major impact on a 
citizen’s right to temporary relief. In 
addition, a citizen always has the right 
to go to Federal court. 

32. A regulation which includes the 
requirement that the person forward to 
the Division the amount of difference in 
civil penalties within 15 days after an 
order is mailed following a Board 
review of a proposed penalty if the 
review resulted in an increased penalty, 
in accord with Finding 4(h)(viii). This 
condition involves a relatively minor 
procedural point that specifies when 
payment of an increased penalty must 
be paid. Since penalties assessed must 
be paid and the civil and criminal 
sanctions and enforcement authority are 
the same under the State Act as under 
the federal, this omission is minor. 

33. A statute which allows the 
Division or Board, if not a party, to 
intervene as a matter of right in citizen 
suits, in accord with Finding 4{h)(ix). 
Under Colorado Rules of Civil 
Pfocedure, the regulatory authority has 
the right to intervene if it has an 
immediate interest in the citizen suit. 

This would likely be the case under any 
citizen suit. Even if not clearly the case, 
it seems unlikely that a court would 
deny a State’s agency’s request to 
intervene if it asserted an interest or 
could provide important expertise. 


34. A statute and corresponding 
regulation to require that each notice of 
violation (NOV) or cessation order (CO) 
shall be served on an operator or his 
designated agent in person or by 
certified mail, in accord with Finding 
4(i)(iii). This issue arose over an 
ambiguity concerning the effect of State 
language in reference to serving NOVs 
and COs within 24 hours of issuance. 
The State has made it clear that it will 
issue enforcement actions in the field. 

35. A statute and corresponding 
regulations to correct the time frame for 
civil penalty assessment in accord with 
Finding 4(i)(vi). As noted in the Finding, 
the condition is necessary in order to 
rectify time frame inconsistencies within 
the State program. In the interim, the 
Secretary is confident the State will be 
able to meet all the requirements of its 
penalty assessment system. 

36. A statute and corresponding 
regulations to allow for any person with 
an interest which is, or may be, 
adversely affected, to seek temporary 
relief from the Board, in accord with 
Finding 4(i)(vii). In the majority of cases 
the person appealing an NOV or CO is 
the operator, and it is the operator who 
requests temporary relief. Rarely do 
citizens appeal an NOV or CO, and even 
more rarely do they request temporary 
relief. 

37. A regulation which amends the 
criteria for determining the existance of 
a pattern of violations to remove the 
criteria based on fault, in accord with 
Finding 4(i)(viii). An improper criterion 
has been added for determination of the 
existence of a pattern of violations 
based on the degree of fault. Since the 
determination is discretionary and the 
regulatory authority is merely 
considering certain circumstances, there 
is no practical effect on the program in 
considering an additional factor for a 
short period of time. The mandatory 
determination of a pattern of violations 
is not affected. 

38. A statute and corresponding 
regulation that delete th'e present 
requirement for a good faith effort by 
petitioner(s) to identify surface and 
mineral owners, in accord with Finding 
4(j)(iii). The policy pronouncement of the 
State indicating that only an effort is 
required should suffice until the statute 
and regulations are changed. It is 
unlikely that any petitions would be 
rejected before the changes are made. 

39. A regulation which provides for 
the award of attorney’s fees in 
administrative proceedings, in accord 
with Finding 4(k). There is only a slight 
probability that there will be actions 
prior to revision of the regulations. 

40. A regulation amending the 
definition of the term “permittee” to 
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include a person required to hold a 
permit, in accord with Finding 
4(d)(xviii). There has been no recent 
occurrence of a person mining without a 
permit in Colorado and most 
enforcement provisions are already tied 
to an “operator,” a term defined broadly 
enough to encompass a person mining 
without a permit. 

41. A regulation which specifies 
minimum top widths for embankments 
less than ten feet in height, in accord 
with Finding 4(b)(iv). The embankments 
must still be designed by a qualified 
registered professional engineer and 
most embankments under ten feet in 
height are only used for temporary 
impoundments. 

42. A program provision which 
includes provisions for adequate 
protection of state employees, in accord 
with Finding 4(o). State employees are 
afforded protection now by other laws; 
only the penalties are different. 

43. A statute which removes the 
priority of right exception to the 
restriction on mining under any building 
or other improvement, in accord with 
Finding 4(i)(v). There is little likelihood 
that an operation would claim a priority 
of right to create a dangerous situation 
near buildings or other improvements 
before the statute can be amended. 

44. A regulation which provides for 
notice to all interested persons of a 
hearing on show cause orders, and a 
hearing to review enforcement actions, 
in accord with Finding 4(i)(i). It will be 
quite some time before an operator can 
establish a pattern of violations under 
the Colorado program which would 
result in a show cause order. In 
addition, Colorado will publish notice in 
a newsletter of general circulation. 

45. Program provisions which clarify 
State regulations to require that 
inspection reports be adequate to 
enforce the requirements and carry out 
the purposes of the State program, in 
accord with Finding 4(f)(vii). It is 
unlikely that the Board would approve 
inspection forms that were inadequate 
to enforce the requirements of the 
program. 

Given the nature of these deficiencies 
and their magnitude in relation to all the 
other provisions of the Colorado 
program, the Secretary of the Interior 
has concluded they are minor 
deficiencies. No system within the 
program is incomplete because of the 
deficiencies. Accordingly, the program is 
eligible for conditional approval under 
30 CFR 732.13(i), because: 

1 The deficiencies ate of such a size 
and nature as to render no part of the 
Colorado program incomplete since all 
other aspects of the program meet the 
requirements of SMCRA and 30 CFR 


Chapter VII and these deficiencies, 
which will be promptly corrected, will 
not directly affect environmental 
performance at coal mines; 

2. Colorado has initiated and is 
actively proceeding with steps to correct 
the deficiencies; and 

3. Colorado has agreed, by letter 
dated November 12,1980 to correct the 
regulation deficiencies by June 1,1981 
and the statutory deficiencies by 
December 1,1981. 

Accordingly, the Secretary is 
conditionally approving the Colorado 
program. This approval shall terminate 
if regulations correcting the deficiencies 
are not enacted by June 1,1981, or if 
state legislation correcting the statutory 
deficiences is not enacted by December 
1,1981. 

This conditional approval is effective 
December 15,1980. Beginning on that 
date, the Colorado Department of 
Natural Resources shall be deemed the 
regulatory authority in Colorado and all 
surface coal mining and reclamation 
operations on non-federal and non- 
Indian lands and all cod.exploration on 
non-federal and non-Indian lands in 
Colorado shall be subject to the 
permanent regulatory program. 

On non-federal and non-Indian lands 
in Colorado the permanent regulatory 
program consists of the state program as 
approved by the Secretary. 

On federal lands, the permanent 
regulatory program consists of the 
federal rules made applicable under 30 
CFR Chapter VII, Subchapter D—Parts 
740-745. In addition, in accordance with 
Section 523(a) of the SMCRA. 30 USC 
1273(a), the federal lands program in 
Colorado shall include the requirements 
of the approved Colorado permanent 
regulatory program. Colorado and the 
Department of the Interior will have the 
opportunity to enter into a cooperative 
agreement to include the requirements 
of the approved Colorado permanent 
regulatory program. 

The Secretary’s approval of the 
Colorado program relates at this time 
only to the permanent regulatory 
program under Title V of SMCRA. The 
approval does not constitute approval of 
any provisions related to 
implementation of Title IV under 
SMCRA, the abandoned mine lands 
reclamation program. In accordance 
with 30 CFR Part 884, Colorado may 
submit a state reclamation plan now 
that its permanent program has been 
approved. At the time of such a 
submission, all provisions relating to 
abandoned mined lands reclamation 
will be reviewed by officials of the 
Department of the Interior. 


Additional Findings 

The Secretary has determined that, 
pursuant to Section 702(d) of SMCRA, 30 
USC 1292(d), no environmental impact 
statement need be prepared on this 
conditional approval. 

The Secretary has determined that 
this document is not a significant rule 
under E.0.12044 or 43 CFR Part 14. and 
no regulatory analysis is being prepared 
on this conditional approval. 

Dated: December 9.1980. 

Joan M. Davenport, 

Assistant Secretary of the Interior for Energy 
and Minerals. 

A new Part, 30 CFR Part 906, is 
adopted to read as follows: 

PART 906—COLORADO 

906.1 Scope. 

906.10 State Regulatory Program Approval. 

906.11 Conditions of State Regulatory 
Program Approval. 

Authority: Section 503, Pub. L. 95-87; 30 
U.S.C. 1253. 

§906.1 Scope. 

This part contains all rules applicable 
only within Colorado that have been 
adopted under the Surface Mining 
Control and Reclamation Act of 1977. 

§ 906.10 State regulatory program 
approval. 

The Colorado State Program, as 
submitted on February 29,1980, and 
amended and clarified on June 11.1980, 
is conditionally approved, effective 
December 15,1980. Beginning on that 
date, the Colorado Department of 
Natural Resources shall be deemed the 
regulatory authority in Colorado for all 
surface coal mining and reclamation 
operations and for all exploration 
operations on non-federal and non- 
Indian lands. Copies of the approved 
program together with copies of the 
letter of the Colorado Department of 
Natural Resources agreeing to the 
conditions in 30 CFR 906.11, are 
available at: 

(a) Department of Natural Resources, 
1313 Sherman Street. Denver, 

Colorado 80203. 

(b) Office of Surface Mining, Brooks 
Towers, 1020 15th Street, Denver, 
Colorado 80202, Telephone: (303) 837- 
5421. 

(c) Office of Surface Mining, Room 153, 
Interior South Building. 1951 
Constitution Avenue, NW., 
Washington, DC 20240, Telephone: 
(202) 343-4728. 
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§ 906.11 Conditions of State regulatory 
program approval. 

The approval of the State program is 
subject to the following conditions: 

(a) The approval found in § 906.10 will 
terminate on December 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify the present state rules to 
incorporate the large structure criteria of 
30 CFR 780.25(f)/784.16(f); 30 CFR 
816.46(q)/817.46(q); 30 CFR 816.46(t)/ 
817.46(t); 30 CFR 816.49(a)(5)/ 
817.49(a)(5); and 30 CFR 816.49(0/ 
817.49(0* or otherwise amends its 
program to accomplish the same result. 

(b) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify the existing SR 4.14.6 to require 
that when rilling and gullying deeper 
than 9 inches occur in areas that have 
been regraded and topsoiled. the rills 
and gullies shall be filled, graded, or 
otherwise stabilized and the area 
reseeded or replanted in accordance 
with 4.15, unless the permittee 
demonstrates to the satisfaction of the 
Division that such rilling and gullying is 
not excessive and is consistent with the 
approved post-mining land use, or 
otherwise amends its program to 
accomplish the same result. 

(c) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify the existing SR 4.15.7(2)(d)(ii) to 
incorporate the requirement of 30 CFR 
816.116(b) and 817.116(b) to obtain the 
approval of the Director of the Office of 
Surface Mining in the selection of 
alternative technical guidance 
documents for revegetation success, or 
otherwise amends its program to 
accomplish the same result. 

(d) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify the existing SR 4.15.7(2)(d)(vi) to 
provide that revegetation success 
standards on small mines shall be 
approved by the Director of the Office of 
Surface Mining, or otherwise amends its 
program to accomplish the same result. 

(e) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 2.06.8(4)(c)(iii)(A) to include 
the term “sinuosity” in the 
characteristics to be considered in the 


evaluation of an alluvial valley floor, or 
otherwise amends its program to 
accomplish the same result. 

(f) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
delete SR 4.09.1(3), SR 4.26.2(5), and SR 
4.27.3(8) which relate to alternative 
methods for excess spoil fills and the 
placement of materials related to 
mountaintop removal and steep slope 
mining operations, or otherwise amends 
its program to accomplish the same 
result. 

(g) The approval found in § 906.10 will 
terminate on June 1 , 1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 4.08.4(8) to exclude the 
waiver to the limitation on casting fly 
rock beyond the property line of a 
permittee, or otherwise amends its 
program to accomplish the same result. 

(h) The approval found in § 906.10 will 
terminate on June 1 , 1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
require plans for sedimentation ponds, 
coal processing waste dams and 
embankments to comply with the 
requirements of the Mine Safety and 
Health Administration, or otherwise 
amends its program to accomplish the 
same result. 

(i) The approval found in § 906.10 will 
terminate on June 1 , 1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 2.06.6(2)(h) to include 
“adjacent area” (i.e., deleting 
“immediate vicinity”) in the 
consideration of prime farmlands and 
revegetation success, or otherwise 
amends its program to accomplish the 
same result. 

(j) The approval found in § 906.10 will 
terminate on June 1 , 1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify the definition of “wilfull 
violation” in SR 1.04(145) to include 
violations of SMCRA and 30 CFR 
Chapter VII, or otherwise amends its 
program to accomplish the same result. 

(k) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 2.07.6(2)(h) to require as a 
permit condition that an applicant 
submit proof that all reclamation fees 
required by 30 CFR Chapter VII, 


Subchapter R have been paid, or 
otherwise amends its program to 
accomplish the same result. 

(l) The approval found in § 906.10 will 
terminate on June 1.1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
contain a provision consistent with 30 
CFR 786.27(b) which requires that each 
permit issued by Colorado insure that 
the permittee shall allow right of entry 
to authorized representatives of the 
Secretary, or otherwise amends its 
program to accomplish the same result. 

(m) The approval found in § 906.10 
will terminate on June 1,1981. unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 2.07.4(3)(b) to allow for notice 
of a formal hearing on a permit 
application decision be given to all 
interested parties, or otherwise amends 
its program to accomplish the same 
result. 

(n) The approval found in § 906.10 will 
terminate on December 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of a fully enacted 
statute and implemented regulations 
containing provisions which modify the 
definition of the term “operator” in CRS 
34-33-103(14) and SR 1.04(80) to mean 
any person engaged in surface coal 
mining and reclamation operations who 
removes or intends to remove more than 
two hundred and fifty tons of coal from 
the earth within twelve consecutive 
calendar months in any one location, or 
otherwise amends its program to 
accomplish the same result. 

(o) The approval found in § 906.10 will 
terminate on December 1 , 1981, unless 
Colorado submits to the Secretary by 
that date copies of a fully enacted 
statute and implemented regulations 
containing provisions which modify the 
definition of “surface coal mining 
operations” in CRS 34-33-103(26) and 
SR 1.04(127) to appropriately include the 
phrase “or other processing or 
preparation, loading of coal for 
interstate commerce at or near the mine 
site,” or otherwise amends its program 
to accomplish the same result. 

(p) The approval found in § 906.10 will 
terminate on December 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of a fully enacted 
statute and implemented regulations 
containing provisions which modify CRS 
34-33-109(7)(f) and SR 2.08.5 to require 
that the holder of a valid permit may 
continue surface coal mining operations 
under said permit, subject to section 34- 
33-123, beyond the expiration date until 
a final administrative decision on 
renewal is rendered if a renewal 
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application is received by the division at 
least one year prior to the expiration 
date of the permit, or otherwise amends 
its program to accomplish the same 
result. 

(q) The approval found in 5 906.10 will 
terminate on December 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of a fully enacted 
statute containing provisions which 
modify CRS 34-33-114(3) to require 
consideration in the application process 
of an applicant's violation of any 
applicable rule or regulation of the 
United States, Colorado or any other 
State, or otherwise amends its program 
to accomplish the same result 

(r) The approval found in § 906.10 will 
terminate on December 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of a fully enacted 
statute and implemented-regulations 
containing provisions which modify CRS 
34-33-1 22(4)(b) and SR 5.02.2(3) to* 
provide for inspections on an "irregular 
basis," or otherwise amends its program 
to accomplish the same result. 

(8) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 5.02.3(2) to implement the 
requirement of 30 CFR 840.12(a), with 
respect to the fact that a search warrant 
is not required to conduct an inspection 
(except that Colorado may provide for 
its use with respect to entry into a 
building), or otherwise amends its 
program to achieve the same result. 

(t) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 5.02.6(2) to require the 
Administrator to "furnish the 
complainant with a written statement of 
the reasons for such determinations and 
actions, if any, taken to remedy the 
noncompliance," or otherwise amends 
its program to achieve the same result. 

(u) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 2.07.3(6)(b)(i) relating to 
informal conferences to delete the 
phrase "unless this requirement is 
waived by all the parties interested in 
the conference," or otherwise amends 
its program to achieve the same result. 

(v) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 3.03.2(6)(a), which relates to 


filing a request for a hearing on a bond 
release decision to specify that issuance 
of the Division’s proposed decision be 
dated from the time the written 
notification to the permittee and other 
interested parties required in SR 
3.03.2(5) is mailed, or otherwise amends 
its program to accomplish the same 
result. 

(w) The approval found in § 906.10 
will terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 3.02.1(4) and SR 3.04.2(3), 
which apply to bond liability, to delete 
the phrase "unless otherwise provided 
in the bond” and to provide an 
exception to providing liability under 
any bond to all lands disturbed when (a) 
two or more bonds apply in combination 
to the permit area although a particular 
bond may apply to less than all lands 
disturbed or to lands disturbed prior to a 
date specified in the bond, and (b) the 
Division or Board determines that, in 
combination, the liability under such 
bonds extends to all lands disturbed, or 
otherwise amends its program to 
accomplish the same result. 

(x) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 3.02.2(4) to require the 
Division to review each outstanding 
performance bond at the time permit 
renewals are processed under SR 2.08.3, 
or otherwise amends its program to 
accomplish the same result. 

(y) The approval found in § 906.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 3.03.1(2) to be consistent with 
the percentages for bond release 
provided for in 30 CFR 807.12(a), or 
otherwise amends its program to 
accomplish the same result. 

(z) The approval found in § 9G6.10 will 
terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 3.03.1(4) to provide that no 
acreage shall be released from the 
permit area until the bond liability 
applicable to the permit area has been 
fully released under paragraph SR 
3.03.1(2)(c), or otherwise amends its 
program to accomplish the same result. 

(aa) The approval found in § 906.10 
will terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 3.03.1(3)(d) to specify that in 


no case shall the total bond amount 
applicable to a permit area be less than 
$10,000, or otherwise amends its 
program to accomplish the same result. 

(bb) Various state rules were adopted 
based on OSM’s proposed bonding 
regulations, which require changes in 
order to conform to the now 
promulgated bonding regulations. 
Accordingly, the approval found in 
§ 906.10 will terminate on June 1,1981, 
unless Colorado submits to the 
Secretary by that date copies of fully 
implemented regulations containing 
provisions which modify: 

(1) SR 3.02.3(2) to provide 
qualifications for determining whether 
or not selective husbandry practices 
should be allowed, consistent with those 
in 30 CFR 805.13(b), as amended, or 
otherwise amends its program to 
accomplish the same result. 

(2) SR 3.06 to provide for bond 
forfeiture, form of the bond, bonding for 
subsidence, and other provisions 
consistent with 30 CFR 801, or otherwise 
amends its program to accomplish the 
same result. 

(3) SR 3.02.4(2)(d)(vi)(c) and 
3.02.4(2)(b)(v)(c) to remove language 
concerning amending the permit area in 
lieu of issuance of a cessation order for 
unbonded areas, consistent with 30 CFR 
806.12(g)(7)(iii) and 30 CFR 
806.12(e)(6)(iii), or otherwise amends its 
program to accomplish the same result. 

(cc) The approval found in § 906.10 
will terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 3.03.1(3)(e) to provide that the 
amount of bond retained be sufficient 
for the Division to complete the 
reclamation, or otherwise amends its 
program to accomplish the same result. 

(dd) The approval found in § 906.10 
will terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 3.04.1(1) to be consistent with 
the bond forfeiture criteria of 30 CFR 
808.13(a), or otherwise amends its 
program to accomplish the same result. 

(ee) The approval found in § 906.10 
will terminate on December 1,1981, 
unless Colorado submits to the 
Secretary by that date copies of a fully 
enacted statute containing provisions 
which modify CRS 34-33-135(2) (a) and 
(b) to be consistent with Section 
520(b)(2) of SMCRA which requires a 
showing that a violation or order would 
"immediately affect a legal interest of 
the plaintiff’ as a condition precedent to 
commencement of a citizen suit without 
60 days prior notice, or otherwise 
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amends its program to accomplish the 
same result. 

(ff) The approval found in § 906.10 
will terminate on December 1,1981, 
unless Colorado submits to the 
Secretary by that date copies of fully 
implemented regulations containing 
provisions which modify SR 5.04.3(5) to 
include a requirement that if the Board 
review results in an order increasing the 
penalty, the person to whom the notice 
was issued shall forward the amount of 
the difference to the Division within 15 
days after the order is mailed to such 
person, or otherwise amends its program 
to accomplish the same result. 

(gg) The approval found in § 906.10 
will terminate on December 1, 1981, 
unless Colorado submits to the 
Secretary by that date copies of a fully 
enacted statute containing provisions 
which modify CRS 34-33-135(3)(b) to be 
consistent with Section 520(a) of 
SMCRA to allow the Division or Board, 
if not a party, to intervene as a matter of 
right in citizen suits, or otherwise 
amends its program to accomplish the 
same result. 

(hh) The approval found in § 906.10 
will terminate on December 1,1981, 
unless Colorado submits to the 
Secretary by that date copies of a fully 
enacted statute and implemented 
regulations containing provisions which 
modify CRS 34-33-123(4) and SR 5.03.4 
to require that each notice of violation 
or cessation order shall be served on the 
operator or his designated agent in 
person or by certified mail, return 
receipt requested, to the mine or the 
designation mine agent (deleting the 
existing requirement of service no later 
than 24 hours after issuance), or 
otherwise amends its program to 
accomplish the same result. 

(ii) The approval found in § 906.10 will 
terminate on December 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of a fully enacted 
statute and implemented regulations 
containing provisions which modify CRS 
34-33-123(8)(d) to specify that the notice 
or order shall be served on the operator 
or his designated agent no later than one 
hundred and twenty days (rather than 
sixty days as now provided for in the 
statute) after the notice or order 
describing the violation was originally 
issued, or otherwise amends its program 
to accomplish the same result, 

(jj) The approval found in § 906.10 will 
terminate on December 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of a fully enacted 
statute and implemented regulations 
containing provisions which modify CFR 
34-33-124(3), which relates to requests 
for temporary relief prior to decisions by 
the Board to specify that pending 


completion of investigation and hearing, 
any person with an interest which is, or 
may be. adversely affected (rather than 
the “operator” as now provided for in 
the statute) may file with the Board a 
written request that the Board grant 
temporary relief from any notice of 
order, or otherwise amends its program 
to accomplish the same result. 

(kk) The approval found in § 906.10 
will terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify CR 5.03.3(2)(a) to delete 
paragraph (iii) which includes an 
additional criterion for determining the 
existence of a pattern of violations 
based on the degree of fault versus 
negligence, or otherwise amends its 
program to accomplish the same result. 

(11) The approval found in § 906.10 will 
terminate on December 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of a fully enacted 
statute and implemented regulations 
containing provisions which modify CRS 
34-33-126(2) and SR 7.06.2 to delete the 
requirement for a good faith effort by 
petitioner(s) to identify surface and 
mineral owners, or otherwise amends its 
program to accomplish the same result. 

(mm) The approval found in § 906.10 
will terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 5.03.6, which relates to 
awarding of attorney’s fees, to be 
consistent with 43 CFR Part 4.1290- 
4.1296, or otherwise amends its program 
to accomplish the same result. 

(nn) The approval found in § 906.10 
will terminate on December 1,1981, 
unless Colorado submits to the 
Secretary by that date copies of a fully 
enacted statute which includes 
provisions for protection of state 
employees equivalent to the protection 
afforded federal employees by Section 
704 of SMCRA. or otherwise amends its 
program to acomplish the same results. 

(oo) The approval found in § 906.10 
will terminate on December 1,1981, 
unless Colorado submits to the 
Secretary by that date copies of a fully 
enacted statute containing provisions 
which amends CRS 34-48-102 by 
deleting the priority of right exception to 
the restriction on mining under any 
building or other improvements without 
securing the owner against damages, or 
otherwise amends its program to 
accomplish the same result. 

(pp) The approval found in § 906.10 
will terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 


modify the definition of “permittee” in 
SR 1.04(90) to include a person required 
to have a permit, or otherwise amends 
its program to accomplish the same 
result. 

(qq) The approval found in § 906.10 
will terminate on June 1,1981, unless 
Colorado submits to the Secretary by 
that date copies of fully implemented 
regulations containing provisions which 
modify SR 4.05.6(8) to specify minimum 
top widths for embankments less than 
ten feet in height consistent with the 
formula in 30 CFR 8.6.46(1) and 817.46(1). 
or otherwise amends its program to 
accomplish the same results. 

(rr) The approval found in § 906.10 
will terminate on December 1,1981, 
unless Colorado submits to the 
Secretary by that date copies of a fully 
enacted statute and implemented 
regulations containing provisions which 
modify CRS 34-33-124 to provide for 
notice to all interested persons of 
hearings on show cause orders and 
hearings to review citations issued for 
violations or otherwise amends its 
program to accomplish the same results. 

(ss) The approval found in § 906.10 
will terminate on June 1.1981, unless 
Colorado submits to the Secretary by 
that date program provisions which 
clarify SR 5.02.2(4) to be consistent with 
30 CFR 840.11(d)(3) to require that 
inspection reports be adequate to 
enforce the requirements of and carry 
out the terms and purposes of the State 
program, or otherwise amends its 
program to accomplish the same results. 

|FR Doc. 80-38700 Filed 12-12-80: 8:45 am) 

BILLING COOE 4310-05-M 


30 CFR Part 934 

Conditional Approval of the 
Permanent Program Submission From 
the State of North Dakota Under the 
Surface Mining Control and 
Reclamation Act of 1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
U.S. Department of the Interior. 

action: Final rule. 


summary: On February 29.1980, the 
State of North Dakota submitted to the 
Department of the Interior its proposed 
permanent regulatory program under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). The purpose of 
the submission is to demonstrate the 
State’s intent and the capability to 
administer and enforce the provisions of 
SMCRA and the permanent regulatory 
program regulations. 30 CFR Chapter 
VII. 
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After providing opportunities for 
public comment and a thorough review 
of the program submission, the 
Secretary of the Interior has determined 
that the North Dakota program meets 
the minimum requirements of SMCRA 
and the permanent program regulations, 
except for minor deficiencies discussed 
below under “Supplementary 
Information.” Accordingly, the Secretary 
of the Interior has conditionally 
approved the North Dakota program. 

A new Part 934 is being added to 
Subchapter T of 30 CFR Chapter VII to 
implement this decision. 

EFFECTIVE date: This conditional 
approval is effective December 15,1980. 

This conditional approval will 
terminate as specified in 30 CFR 934.11, 
unless the deficiencies identified below 
have been corrected in accord with 30 
CFR 934.11, adopted below, 
addresses: Copies of the North Dakota 
program and the administrative record 
on the North Dakota program, including 
the letter from the North Dakota Public 
Service Commission agreeing to correct 
the deficiencies which resulted in the 
conditional approval, are available for 
public inspection and copying during 
business hours at: 

North Dakota Public Service Commission. 

Reclamation Division. State Capitol 

Building, Bismarck. ND 58505: Telephone: 

(701) 224-2400. 

Office of Surface Mining, Brooks Towers, 

Room 2115,102015th Street, Denver. CO 

80202; Telephone: (303) 837-5421. 

Office of Surface Mining Room 153, Interior 

South Building, 1951 Constitution Ave. 

NW.. Washington. DC 20240: Telephone: 

(202) 343-4728. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Carl C. Close, Assistant Director, 
State and Federal Programs, Office of 
Surface Mining Reclamation and 
Enforcement. U.S. Department of the 
Interior, South Building. 1951 
Constitution Ave. NW., Washington, DC 
20240; Telephone: (202) 343-4225. 
supplementary information: 
Introduction 

This notice is organized to assist 
understanding of the Findings 
underlying the Secretary's decision. It is 
divided into six major parts: 

A. General Background on the 
Permanent Program. 

E. General Background on the State 
Program Approval Process. 

C. General Background on the North 
Dakota Program Submission. 

D. Secretary’s Findings. 

E. Disposition of Public Comments. 

F. Secretary’s Decision. 

Part A sets forth the Statutory and 
regulatory framework of the 


environmental protection regulatory 
scheme under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). 

Part B sets forth the general statutory 
and regulatory scheme applicable to all 
states which wish to obtain primary 
jurisdiction to implement the permanent 
program within their borders. 

Part C summarizes the steps 
undertaken by North Dakota and 
officials of the Department of the 
Interior, beginning with North Dakota’s 
initial program submission and its 
program amendments and leading to the 
decision being announced today. 

Part D contains the findings the 
Secretary has made with respect to each 
of the thirty criteria for evaluation of a 
state program found in SMCRA and the 
Secretary’s regulations. Part D contains 
the reasons for each finding. For each 
finding, only the significant differences 
between federal laws and rules and the 
North Dakota program are discussed. 

Relevant public comments are 
analyzed in Part E, and the provisions of 
North Dakota’s program, as revised, are 
evaluated. 

Part F identifies and explains the 
Secretary’s decision. 

A. General Background on the 
Permanent Program 

The environmental protection 
provisions of SMCRA are being 
implemented in two phases—the initial 
program and the permanent program—in 
accordance with Sections 501-503 of 
SMCRA, 30 U.S.C. 1251-1253. The initial 
program became effective on February 
3,1978. for new coal mining operations 
on non-federal and non-Indian lands 
which received state permits on or after 
that date. The initial program rules were 
promulgated by the Secretary on 
December 13,1977, under 30 CFR Parts 
710-725, 42 FR 62639 et seq. 

The permanent program will become 
effective in each state upon the approval 
of a state program by the Secretary of 
the Interior or implementation of a 
federal program within the state. If a 
state program is approved, the state, 
rather than the federal government, will 
be the primary regulator of activities 
subject to SMCRA. 

The federal rules for the permanent 
program, including procedures for states 
to follow in submitting state programs 
and minimum standards and procedures 
the state program must include to be 
eligible for approval, are found in 30 
CFR Parts 700-707 and 730-865. Part 705 
was published October 20,1977 (42 FR 
56064); Parts 795 and 865 (originally Part 
830) were published December 13.1977 
(42 FR 62639). The other permanent 
program regulations were published at 


44 FR 15312-15463 (March 13.1979). 
Errata notices were published at 44 FR 
15485 (March 14.1979), 44 FR 49673- 
49687 (August 24.1979). 44 FR 53507- 
53509 (September 14.1979), 44 FR 66195 
(November 19.1979). 45 FR 26001 (April 

16.1980) , 45 FR 37818 (June 5,1980), and 

45 FR 47424 (July 15.1980). Amendments 
to the regulations have been published 
at 44 FR 60969 (October 22,1979), as 
corrected at 44 FR 75143 (December 19, 
1979), 44 FR 75302-75303 (December 19, 
1979), 44 FR 77440-77447 (December 31. 

1979) . 45 FR 2626-2629 (January 11, 

1980) , 45 FR 25998-26001 (April 18.1980), 
45 FR 33926-33927 (May 20,1980), 45 FR 
37818 (June 5.1980), 45 FR 39446-39447 
(June 10.1980), 45 FR 52306-52324 
(August 6.1980), and 45 FR 76932-76935 
(November 20.1980). Portions of these 
rules have been suspended, pending 
further rulemaking. See 44 FR 67942 
(November 27.1979), 44 FR 77447-77454 
(December 31.1979), 45 FR 6913 (January 

30.1980) and 45 FR 51547-51550 (August 

4.1980) . 

B. General Background on State 
Program Approval Process 

Any state wishing to assume primary 
jurisdiction for the regulation of coal 
mining under SMCRA may submit a 
program for consideration. The 
Secretary of the Interior has the 
responsibility to approve or disapprove 
the submission. 

The federal rules governing state 
program submissions are found at 30 
CFR Parts 730-732. After review of the 
submission by the Office of Surface 
Mining Reclamation and Enforcement 
(OSM) and other agencies, as well as an 
opportunity for the state to make 
additions or modifications to the 
program, and an opportunity for public 
comment, the Secretary may approve 
the program, approve it conditioned 
upon minor deficiencies’ being corrected 
in accordance with a specified timetable 
set by the Secretary, or disapprove the 
program in whole or in part. If any part 
of the program is disapproved, the state 
may submit revisions of the program to 
correct the items which needed change 
to meet the requirements of SMCRA and 
the applicable federal regulations. If this 
revised program is also disapproved, 
SMCRA requires the Secretary of the 
Interior to establish a federal program in 
that state. The state may again request 
approval to assume primary jurisdiction 
after the Secretary implements the 
federal program. 

Different criteria apply to various 
elements of a state program for the 
purpose of determining whether they 
can be approved by the Department. 
There are three categories of potential 
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program elements, each with its own 
standard of review. 

1. “State window"proposals — 
Pursuant to 30 CFR 731.13, an alternative 
proposed by a state to a provision of the 
Secretary’s regulations must be in 
accordance with SMCRA and consistent 
with the Secretary’s regulations. Under 
30 CFR 730.5, “in accordance with” 
SMCRA means that the state alternative 
meets the minimum requirements and 
includes all applicable provisions of 
SMCRA, while “consistent with” the 
Secretary's regulations means that the 
state proposal is no less stringent than 
and meets the applicable provisions of 
30 Chapter VII. 

The state window provision may not 
be used to vary the requirements of 
SMCRA. The Secretary will approve a 
state window item that achieves the 
same or greater degree of environmental 
protection and procedural safeguards as 
the federal regulation. In addition, the 
state must demonstrate that the 
alternative provision is necessary 
because local requirements or local 
environmental conditions are such that 
either the use of the federal regulations 
would not allow the state to accomplish 
the intended result or the alternative 
will accomplish the result in a more 
efficient or effective manner. 

2. Regulations for Inspection and 
Enforcement —As required by Section 
518 of SMCRA, the civil and criminal 
penalty provisions of a state program 
must be no less stringent than the 
requirements of Section 518 and must be 
consistent with the federal regulations 
in 30 CFR Part 845 (see Item 1 above for 
meaning of “consistent with"). However, 
as discussed below, a recent court 
decision by the District Court for the 
District of Columbia, In re: Permanent 
Surface Mining Regulation Litigation 
(Civil Action No. 79-1144, May 16.1980, 
p. 56), has held that states cannot be 
required to establish a point system like 
that in Part 845, and the Secretary 
cannot require that state systems result 
in penalties as high as those under 
OSM’s point system. Under Section 521 
of SMCRA, the sanctions in a state 
program must also be no less stringent 
than those in Section 521 and must be 
consistent with 30 CFR Part 808, 

Sections 843.11, 843.12, 843.19, and 
Subchapter G (Permit Systems). State 
regulations which establish the 
procedural requirements related to civil 
and criminal penalties and sanctions 
must be the same as or similar to the 
procedures in Sections 518 and 521 of 
SMCRA and must be consistent with 30 
CFR Parts 808, 843, 845, and Subchapter 
G. 

3. Other State Program Elements —If a 
state provision is neither a state window 


alternative nor a procedure or sanction 
related to inspection and enforcement, 
then the standard to be applied in 
evaluating each element is whether the 
state provision is consistent with the 
corresponding provision of the federal 
regulations and in accordance with the 
relevant section of SMCRA, as set forth 
in 30 CFR 732.15(b) for each of the 16 
state program requirements. Under 
Section 505 of SMCRA and 30 CFR 
730.11, state provisions which provide 
more stringent land use and 
environmental controls are not to be 
considered to be inconsistent with the 
federal requirements. 

The procedure and timetable for the 
Secretary’s review of state programs 
was initially published March 13,1979 
(44 FR 15326). to be codified at 30 CFR 
Part 732. As a result of the litigation in 
the U.S. District Court for the District of 
Columbia discussed below, the deadline 
for states to submit proposed programs 
was extended from August 3,1979, to 
March 3,1980. Section 732.11(d) required 
that if all required and fully enacted 
laws and regulations were not part of 
the program by November 15,1979, the 
program would be disapproved. Because 
the submission deadline had been 
changed to March 3,1980, 30 CFR 
732.11(d) was amended to provide that 
program submissions that do not contain 
all required and fully enacted laws and 
regulations by the 104th day following 
program submission will be disapproved 
pursuant to the procedures for the 
Secretary’s initial decision in Section 
732.13 (45 FR 33927, May 20,1980). 

The North Dakota program was 
submitted to OSM on February 29,1980. 
The 104th day after February 29 was 
June 12,1980. North Dakota submitted 
adopted regulations to OSM on June 12, 
1980, and therefore met the 104th day 
deadline. 

The Secretary, in reviewing state 
programs, is complying with the 
provisions of Section 503 of SMCRA, 30 
USC 1253, and 30 CFR 732.15. With 
respect to the North Dakota program, 
the Secretary has used as criteria the 
federal rules as corrected, amended, and 
suspended in the Federal Register 
notices cited above under “General 
Background on the Permanent Program," 
and as affected by three recent 
decisions of the U.S. District Court for 
the District of Columbia in In re: 
Permanent Surface Mining Regulation 
Litigation (Civil Action No. 79-1144, 
February 26. May 16, and August 15, 
1980). That litigation is a consolidation 
of several lawsuits challenging the 
Secretary's permanent regulatory 
program. 

There are three recent decisions from 
the District Court that affect the 


decision-making process. Because of the 
complex litigation, the court issued its 
decision in two “rounds." The Round I 
opinion, dated February 26,1980, 
rejected several generic attacks on the 
permanent program regulations, but 
resulted in suspension or remand of all 
or part of twenty-two specific 
regulations. The Round II opinion, dated 
May 16.1980, rejected additional generic 
attacks on the regulations, but 
remanded some 40 additional parts, 
sections or subsections of the 
regulations. 

The court in its Round II opinion also 
ordered the Secretary to “affirmatively 
disapprove, under Section 503 |of 
SMCRA], those segments of a state 
program that incorporate a suspended or 
remanded regulation" (Mem. Op., May 
16,1980, p. 49). However, on August 15, 
1980, the court stayed this portion of its 
opinion. The effect of this stay is to 
allow the Secretary to approve state 
program provisions equivalent to 
remanded or suspended federal 
provisions in three circumstances 
described in paragraph 1 below. 

Therefore, the Secretary is applying 
the following standard to the review of 
state program submissions: 

1. The Secretary need not 
affirmatively disapprove state 
provisions similar to those federal 
regulations which have been suspended 
or remanded by the District Court where 
the state has adopted such provisions in 
a rulemaking or legislative proceeding 
which occurred before the enactment of 
SMCRA or after the date of the Round II 
District Court decision, since such state 
regulations clearly are not based solely 
upon the suspended or remanded 
federal regulations. In addition, the 
Secretary need not affirmatively 
disapprove provisions based upon 
suspended or remanded federal rules if 
a responsible state official has 
requested the Secretary to approve 
them. 

2. The Secretary will affirmatively 
disapprove all provisions of a state 
program which incorporate suspended 
or remanded federal rules and which do 
not fall into one of the three categories 
in paragraph one, above. The Secretary 
believes that the effect of his 
“affirmative disapproval" of a section in 
the state's regulations is that the 
requirements of that section are not 
enforceable in the permanent program at 
the federal level to the extent they have 
been disapproved. That is, no cause of 
action for enforcement of the provisions, 
to the extent disapproved, exists in the 
federal courts, and no federal inspection 
will result in notices of violation or 
cessation orders based upon the 
“affirmatively disapproved" provisions 
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The Secretary takes no position as to 
whether the affirmatively disapproved 
provisions are enforceable under state 
law and in state courts. Accordingly, 
these provisions are not being pre¬ 
empted or suspended, although the 
Secretary may have the power to do so 
under Section 504(g) of SMCRA and 30 
CFR 730.11. 

3. A state program need not contain 
provisions to implement a suspended or 
remanded regulation and no state 
program will be disapproved for failure 
to contain a suspended regulation. 

4. A state must have authority to 
implement all permanent program 
provisions of SMCRA, including those 
provisions of SMCRA upon which the 
remanded or suspended regulations 
were based. 

5. A state program may not contain 
any provision which is inconsistent with 
a provision of SMCRA. 

8. Programs will be evaluated only on 
provisions other than those that must be 
disapproved because of the court’s 
order. The remaining provisions will be 
approved unconditionally, conditionally 
approved, or disapproved, in whole or in 
part, in accordance with 30 CFR 732.13. 

7. Upon promulgation of new 
regulations to replace those that have 
been suspended or remanded, the 
Secretary will afford states that have 
approved or conditionally approved 
programs a reasonable opportunity to 
amend their programs, as appropriate. In 
general, the Secretary expects that the 
provisions of 30 CFR 732.17 will govern 
this process. 

A list of the regulations suspended or 
remanded as a result of the Round I and 
Round II litigation was published in the 
Federal Register on July 7,1980 (45 FR 
45604). A notice of the availablity of a 
proposed list of North Dakota 
provisions, incorporating the suspended 
or remanded federal regulations, was 
published at 45 FR 46823 (July 11.1980). 

To codify decisions on state programs, 
federal programs, and other matters 
affecting individual states, OSM has 
established a new Subchapter T of 30 
CFR Chapter VII. Subchapter T will 
consist of Parts 900 through 950. 
Provisions relating to North Dakota will 
be found in 30 CFR Part 934. 

C. General Background on the North 
Dakota Program Submission 

On February 29,1980, OSM received a 
proposed regulatory program from the 
State of North Dakota. The program was 
submitted by the North Dakota Public 
Service Commission (PSC). the agency 
which will be the regulatory authority 
under the North Dakota permanent 
program. Notice of receipt of the 
submission initiating the program 


review was published in the March 7, 
1980, Federal Register (45 FR 14881- 
14883) and in newspapers of general 
circulation within the State. The 
announcement noted information for 
public participation in the initial phase 
of the review process relating to the 
Regional Director's determination of 
whether the submission was complete. 

On April 10,1980, the Regional 
Director held a public review meeting on 
the program and its completeness in 
Bismarck, North Dakota. The public 
comment period on completeness began 
February 29,1980, and closed April 21, 
1980. 

On April 29.1980, the Regional 
Director published notice in the Federal 
Register announcing that he had 
determined the program to be complete 
(45 FR 28366-28367). The notice 
specified that the submission included 
all elements required by 30 CFR 
731.14(c). 

On June 12,1980,104 days after the 
original submission of February 29,1980, 
PSC submitted amendments to the North 
Dakota program which contained: 

a. A detailed response to the May 21, 
1980, letter from OSM concerning the 
preliminary federal review of the State 
program; 

b. Revised regulations; and 

c. A new section-by-section 
comparison of the revised regulations. 

On June 18,1980, the Regional 
Director published notice in the Federal 
Register (45 FR 41162-44164) and in 
newspapers of general circulation 
within the State that the revisions to the 
North Dakota permanent program 
submission were available for public 
review and comment. The notice set 
forth procedures for the public hearing 
and comment period on the substance of 
the North Dakota program. 

On July 11,1980, the Office of Surface 
Mining published a notice in the Federal 
Register (45 FR 46821) which invited 
public comment on the Secretary’s 
tentative determination identifying 
provisions in the North Dakota program 
which incorporated suspended or 
remanded rules. 

On July 22,1980, the Regional Director 
held a public hearing on the North 
Dakota submission in Bismarck, North 
Dakota. The public comment period on 
the North Dakota permanent regulatory 
program ended on July 25,1980. 

On July 30,1980, the Regional Director 
submitted to the Director of OSM his 
recommendation that the North Dakota 
program be conditionally approved, 
together with copies of the transcript of 
the public meeting and the public 
hearing, written presentations, exhibits, 
copies of all public comments received 


and other documents comprising the 
administrative record. 

On September 16.1980, the 
Administrator of the Environmental 
Protection Agency transmitted his 
written concurrence on the North 
Dakota program. 

On August 20,1980, the Office of 
Surface Mining published in the Federal 
Register a notice of the availability of 
the comments on the North Dakota 
program submitted by the Administrator 
of the Environmental Protection Agency, 
the Secretary of Agriculture, and the 
heads of other federal agencies 
concerned with or having special 
expertise pertinent to the proposed 
program (45 FR 55477). 

On September 9,1980, the State of 
North Dakota requested that certain 
provisions of the North Dakota Century 
Code and North Dakota Administrative 
Code based on suspended or remanded 
federal regulations be approved. This 
request was made to comply with the 
District Court Memorandum Opinion 
dated May 16,1980. 

On September 17,1980, the Director of 
OSM recommended to the Secretary 
that the North Dakota program be 
conditionally approved. 

On September 17,1980, the Secretary 
decided to conditionally approve North 
Dakota’s program if the State would 
agree to meet the conditions. On 
November 17,1980, the State agreed to 
do so. 

D. Secretary’s Findings 

1. In accordance with Section 503(a) of 
SMCRA, the Secretary finds that North 
Dakota has, subject to the exceptions in 
findings 4(c), 4(d), 4(e), 4(g), 4(j), 4(k), 

4(1), and 4(m) below, the capability to 
carry out the provisions of SMCRA and 
to meet its purposes in the following 
ways: 

(a) The North Dakota Century Code 
(NDCC) and the regulations adopted 
thereunder provide for the regulation of 
surface coal mining and reclamation 
operations on non-Indian and non- 
federal lands in North Dakota in 
accordance with SMCRA, except that 
the Secretary finds, based on the 
representations made by North Dakota 
as discussed below, that the 
requirements related to the following 
practices or conditions are inapplicable 
to the North Dakota program to the 
following degree: 

(i) Underground Mining .—The North 
Dakota program does not contain 
provisions to regulate underground coal 
mining or concurrent surface- 
underground mining operations. There 
are no active or proposed underground 
coal mines in the State (February 29, 
1980. State program submission, p. 188). 
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The last underground coal mine ceased 
operation prior to 1966 (February 29, 
1980, State program submission, p. 190). 
North Dakota has presented evidence, in 
the original submission (p. 118-191) and 
the June 12,1980, submission (Part 1 and 
Part I. Addendum A of Volume I) that 
underground coal mining is 
economically and technologically 
infeasible for the following reasons: 

Coal Conservation. —As much as 80 
percent of the coal in place can be 
recovered by use of surface coal mining 
methods, while less than 50 percent can 
be recovered by use of underground coal 
mining in North Dakota. 

Economics. —In 1970 the national 
average productivity for underground 
coal mines was 13.76 tons per person 
shift, while the average productivity for 
North Dakota surface mines was 76.49 
tons per person shift. The economic 
disadvantage of underground mining in 
North Dakota is compounded by the 
relatively low value of the lignite 
produced. In 1970, North Dakota lignite 
sold for an average of $1.95 per ton as 
compared to a national average of $6.26 
per ton of coal that is largely of higher 
rank. 

Safety .—Multifatality accidents are 
more unlikely and are much easier to 
prevent in surface mines. 

Overburden Conditions .—North 
Dakota lignites are generally overlain by 
soft rocks and unconsolidated materials. 
This type of overburden is contributory 
to higher productivity, lower cost 
surface mining and at the same time 
results in lower production, higher costs, 
reduced coal recovery and unsafe 
working conditions in underground 
mining. 

The North Dakota State geologist has 
reported in a June 5,1980, letter (Part I, 
Appendix A of the June 12,1980 
submission) to OSM that underground 
coal mining is obsolete and no longer 
practiced in North Dakota and that the 
possibility of utilization of such methods 
is essentially nil. 

PSC maintains, in a May 13,1980, 
letter (Part I of the June 12,1980 
submission) to OSM that the long lead 
time necessary to open an underground 
coal mine would provide ample time 
during which the State could adopt 
statutes and regulations and obtain the 
Secretary’s approval if underground coal 
mining were to become economically 
and technologically feasible. Because of 
its array of regulatory responsibilities in 
transportation and utility matters, PSC 
is in a unique position to learn in a 
timely manner of the possibility of new 
mine development. PSC represents in 
the May 13,1980, letter to OSM that it 
would promulgate regulations, seek 
legislative changes, and seek the 


Secretary’s approval before allowing 
underground coal mining in North 
Dakota. 

(ii) Steep Slope Mining. —The North 
Dakota program does not contain 
provisions to regulate steep slope 
(contour) mining. PSC and the North 
Dakota Geological survey have 
presented evidence (Page 187 of the 
February 29,1980, submission and Part I 
and Part I, Addendum I of the June 12. 
1980, submission) that the known 
economically minable coal reserves in 
North Dakato are found in flat or gently 
rolling terrain with only an occasional 
steep slope exceeding 20 degrees. 
Section 510(d) of the Act contains an 
exception to steep slope requirements 
for areas of flat or gently rolling terrain 
with only an occasional steep slope. In 
the event that minable coal reserves are 
discovered in North Dakato in the future 
in steep slope areas, PSC represents in 
the May 13,1980, letter to OSM that it 
will adopt and seek Secretarial approval 
of appropriate regulations for surface 
mining on steep slopes. 

(iii) In Situ Coal Processing. —The 
North Dakota program does not contain 
regulations to govern in situ coal 
processing. There are no present or 
known proposed in situ coal processing 
operations in North Dakota (Page 193 of 
the February 29,1980, State program 
submission). NDCC 38-14.1-10 makes it 
unlawful to engage in surface coal 
mining operations wthout first obtaining 
a permit from PSC. By definition in 
NDCC 38-14.1-02. surface coal mining 
includes in situ processing. PSC has 
represented in the May 13,1980, letter to 
the OSM that appropriate permitting 
and performance standard regulations 
for in situ processing will be adopted 
and submitted to OSM for approval 
before any permits for in situ processing 
are approved in North Dakota. 

(iv) Acid-Forming Materials and Acid 
Mine Drainage. —The North Dakota 
State program regulations and laws omit 
references to acid, acid-forming 
materials, and acid mine drainage. In 
addition, North Dakota has omitted 
certain testing requirements for iron, 
manganese, and alkalinity where the 
requirements were directly related to 
acidity. Citations for the omitted 
references and requirements are listed 
in Findings 4(e)(i) and 4(d)(i) below. As 
discussed below, North Dakota has 
presented evidence (Page 185 of the 
February 29,1980, State program 
submission and Part I and Part I. 
Appendix A of Volume I of the June 12, 
1980, submission) to show that 
conditions which lead to acid mine 
drainage problems are virtually 


nonexistent in the North Dakota coal 
mining areas. 

Acid mine drainage usually comes 
form (1) oxidation of sulfur from coal 
remaining in the rooms and pillars of an 
underground mine. (2) industrial wastes 
from coal processing plants which 
contain sulfide minerals such as pyrite 
and marcasite and (3) percolation of 
water through spoils high in iron sulfides 
and low in carbonate materials. 

There are no underground mines or 
coal processing plants in North Dakota. 
Moreover, in each of the most common 
cases the acid formation is in the 
presence of sulfur and sulfides. North 
Dakota lignite exhibits a sulfur content 
of 0.2% to 1.4%, as compared to sulfur 
contents of up to 8% in eastern coal 
mining areas where acid mine drainage 
is common. About 1,200 analyses of 
overburden from 5 mine sites in North 
Dakota showed that only 6% of the 
samples tested revealed saturation 
paste pH values below 7. Ground water 
studies by the North Dakota Geological 
Survey and others in the coal producing 
region have consistently shown a pH 
level of 7 or higher. North Dakota 
attributes the pH level to the presence of 
carbonate material in the overburden. 
Water discharge samples from North 
Dakota mine sites have shown a pH 
range of 7.5 to 9.0. Here again, the high 
pH levels are attributed to buffering 
solutions formed by reaction between 
carbon dioxide in waters percolating 
through overburden and the carbonate 
minerals in the overburden. 

While the North Dakota program does 
not specifically refer to acid or acid¬ 
forming materials or acid mine drainage, 
the State represents in the May 13,1980, 
letter to OSM that its requirements for 
chemical analysis of materials (North 
Dakota Administrative Code (NDAC) 
69-05.2-15-02 and NDAC 69-05.2-19-02), 
water monitoring and preservation of 
the hydrologic function (NDAC 69-05.2- 
16), and handling of toxic materials 
(NDAC 69-05.2-19) are such that should 
acid conditions be encountered, they 
would be recognized and controlled as 
toxic forming materials. Toxic forming 
materials are defined (NDAC 69-05.2- 
01-02) in the North Dakota program to 
include any materials likely to form 
chemical or physical conditions in soil 
or water that are detrimental to biota 
and uses of water. North Dakota 
requires chemicai and physical analysis 
of overburden, coal, the stratum 
immediately below the coal, and of coal 
waste materials. The required tests 
would reveal potential acid conditions. 
The North Dakota program reiterates, as 
set out in the Findings below, the federal 
requirements to conduct all activities to 
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minimize disturbance to the hydrologic 
balance, selectively to place and seal 
toxic forming materials, to avoid 
drainage from toxic forming spoils, to 
backfill and minimize adverse effects on 
ground water, and to keep toxic forming 
materials from drainage ways. Chemical 
analysis of surface and ground water is 
required, including pH. The State 
program requires burying toxic forming 
materials under at least 4 feet of non¬ 
toxic materials or at least with a 
thickness of non-toxic materials equal to 
that originally on the undisturbed pre- 
mining surface. Treatment of toxic 
materials is required if less than 4 feet of 
non-toxic cover materials are used. 

Thus, while acid forming conditions are 
not known to exist in the coal mining 
regions, any acid forming conditions 
which might be encountered would be 
recognized and addressed in the context 
of these protective measures in the 
North Dakota program. 

(v) Auger Mining. —The North Dakota 
program does not contain authority to 
regulate auger mining. Surface mining of 
lignite in flat or gently rolling terrain in 
North Dakota is not conducive to auger 
mining. PSC reports in the May 13,1980, 
letter to the Director of OSM, that auger 
mining is not economically or 
technologically feasible at the present 
time in North Dakota. There are no 
present or proposed auger mining 
operations in North Dakota. 

PSC has committed itself in the May 
13.1980, letter to the Director of OSM to 
seek to pass appropriate legislation and 
adopt appropriate regulations for control 
of auger mining operations in the event 
auger mining methods become 
economically and technologically 
feasible. Because of its regulatory 
responsibilities in coal mining, 
transportation, and power industries, 

PSC is in a unique position to learn in a 
timely manner of the possibility of new 
mining developments. In turn, this early 
notice would allow the timely 
introduction of appropriate legislation. 

(vi) Mountaintop Removal. —The 
North Dakota State program omits 
regulations to govern mining by 
mountaintop removal methods. The 
State has presented evidence in the May 
13.1980, letter to the Director of OSM, to 
show that the topography and geology of 
the North Dakota coal regions are such 
that mountaintop removal mining cannot 
be practiced. The topography of the coal 
regions is flat to gently rolling with only 
occasional steep slopes. No mountains 
are present. There are coal bearing hills 
and ridges in the coal regions of the 
State. However, the State maintains that 
these areas are not mined by 
mountaintop removal methods. The hill 


and ridge areas are not such dominant 
features in the mine areas that special 
mining techniques would apply to them; 
rather, they are mined as an integral 
part of the area strip mining method 
operations normally practiced in North 
Dakota and are subject to approximate 
original contour restoration along with 
other reclamation performance 
standards of the North Dakota program. 

(vii) Comm ercia l Forests. —Federal 
regulation 30 CFR 816.117(b) establishes 
revegetation performance standards for 
areas where commercial forestry is the 
proposed post mining land use. North 
Dakota has omitted this requirement 
from its program based on a June 9. 

1980, report (Part I, B of Addendum 
Volume I of the June 12.1980, 
submission) from the State Forester to 
the PSC that there are no commercial 
forests in North Dakota which are 
underlain by recoverable coal reserves. 
The known recoverable coal reserves 
are in the western half of the State. The 
only commercial forest lands in the arid 
western half of North Dakota are in the 
Missouri River bottom lands between 
the Garrison Dam and Bismarck, and 
according to the State Forester there is 
no economically recoverable coal in 
these bottom lands. Based on this 
representation, omission of revegetation 
standards for commercial forest lands is 
not inconsistent with SMCRA or the 
federal regulations. 

(b) The North Dakota Century Code 
provides sanctions for violations of 
North Dakota laws, regulations, or 
conditions of permits concerning surface 
coal mining and reclamation operations, 
and these sanctions meet the 
requirements of SMCRA. including civil 
and criminal actions; forfeiture of bonds; 
suspensions, revocations, and 
withholding of permits; and the issuance 
of cease-and-desist orders by the PSC or 
its inspectors. 

(c) PSC has sufficient administrative 
and technical personnel and sufficient 
funds to enable North Dakota to 
regulate surface coal mining and 
reclamation operations in accordance 
with the requirements of SMCRA. 

(d) North Dakota law provides for the 
effective implementation, maintenance, 
and enforcement of a permit system that 
meets the requirements of SMCRA for 
the regulation of surface coal mining 
and reclamation operations on non- 
Indian and non-federal lands within 
North Dakota. 

(e) North Dakota has established a 
process for the designation of areas as 
unsuitable for surface coal mining in 
accordance with Section 522 of SMCRA, 
30 U.S.C. 1272. 

(f) North Dakota has established, for 
the purpose of avoiding duplication, a 


process for coordinating the review and 
issuance of permits for surface coal 
mining and reclamation operations with 
other federal and State permit processes 
applicable to the proposed operations. 

(g) North Dakota has fully enacted 
regulations consistent with regulations 
issued pursuant to SMCRA, subject to 
the exceptions discussed below in 
Findings 4(c). 4(d). 4(e), 4(g), 4(j), 4(k), 

4(1) and 4(m). 

2. As required by Section 503(b)(l)-(3) 
of SMCRA, 30 U.S.C. 1235(b)(l)-(3), and 
30 CFR 732.11-732.13. the Secretary has. 
through OSM: 

(a) Solicited and publicly disclosed 
the views of the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and the heads 
of other federal agencies concerned with 
or having special expertise pertinent to 
the proposed North Dakota program. 

(b) Obtained the written concurrence 
of the Administrator of the 
Environmental Protection Agency with 
respect to those aspects of the North 
Dakota program which relate to air or 
water quality standards promulgated 
under the authority of the Clean Water 
Act, as amended. 33 USC 1151-1175, and 
the Clean Air Act, 42 U.S.C. 7401 et seq. 

(c) Held a public review meeting in 
Bismarck, North Dakota, on April 10, 
1980, to discuss the North Dakota 
program submission and its 
completeness and held a public hearing 
in Bismarck. North Dakota, on July 22, 
1980, on the substance of the North 
Dakota program submission. 

(d) Obtained a biological opinion from 
the U.S. Fish and Wildlife Service that 
the approval of the State program is not 
likely to jeopardize the continued 
existence of species listed as threatened 
or endangered under the Endangered 
Species Act, 16 U.S.C. 1531 et seq., in 
North Dakota. 

3. In accordance with Section 
503(b)(4) of SMCRA. 30 U.S.C. 

1253(b)(4), the Secretary finds that the 
State of North Dakota has the legal 
authority and qualified personnel 
necessary for the enforcement of the 
environmental protection standards of 
SMCRA and 30 CFR Chapter VII. 

4. In accordance with 30 CFR 732.15, 
the Secretary finds, on the basis of 
information in the North Dakota 
program submission, including the 
section-by-section comparison of the 
North Dakota law and regulations with 
SMCRA and 30 CFR Chapter VII, public 
comments, testimony and written 
presentations at the public hearings, and 
other relevant information, that: 

(a) The North Dakota program 
provides for North Dakota to carry out 
the provisions and meet the purpose of 
SMCRA and 30 CFR Chapter VII. 
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(b) North Dakota proposed, pursuant 
to 30 CFR 731.13, an alternate approach 
to the requirements of 30 CFR 845. North 
Dakota proposed an alternative penalty 
system to provide for civil penalties 
equally as stringent as those required by 
the federal point system. However, the 
court held in In re: Permanent Surface 
Mining Regulation Litigation , Round I. 
February 26.1980, p. 14-15, that the Act 
does not require equal stringency with 
the point system. Thus, the proposed 
alternative penalty system is consistent 
with SMCRA. No further analysis of the 
alternative approach is required. 

(c) PSC has the authority under North 
Dakota laws and regulations to 
implement, administer, and enforce all 
applicable requirements consistent with 
30 CFR Chapter VII Subchapter K, and 
the North Dakota program includes 
provisions to do so. The North Dakota 
laws and regulations on performance 
standards are consistent with SMCRA 
and 30 CFR Chapter VII, Subchapter K, 
except for the provisions discussed in 
4(c)(viii), (ix), (x), and (xvii) below. 
Permanent program performance 
standards for underground mining 
activities and special performance 
standards for (1] concurrent surface and 
underground mining, (2) auger mining, 

(3) mountaintop removal, (4) operation 
on steep slopes, and (5) in situ 
processing are not included in the North 
Dakota laws or regulations because 
these types of mining have been 
determined as described in Finding 1(a) 
above to be inapplicable for geological, 
economical, or technological reasons in 
North Dakota. Approval is based on the 
following findings or conditions of 
approval by the Secretary or 
representations made by North Dakota 
concerning the North Dakota law and 
regulations: 

(i) The following federal performance 
standards in the statute or regulations 
call, in part, for consideration of or 
action directed toward acid conditions 
or related problems: Sections 515(b)(3) 
and 515(b)(5) of the Act and 30 CFR 
815.15, 816.13, 816.15-816.22, 816.41, 
816.42, 816.50, 816.91, 816.103, 816.104, 
816.152, and 816.154. North Dakota's 
parallel regulations and laws omit 
reference to acid conditions. Acid 
conditions and related problems 
encountered in the implementation of 
the North Dakota progam will be 
addressed as set forth above in Finding 
1(a). 

(ii) The federal statute requires in 
Section 515(b)(7) that specifications for 
soil removal, storage, replacement, and 
reconstruction be established by the 
Secretary of Agriculture for prime 
farmland. The North Dakota law (NDCC 


38-14.1-24(6)) does not refer to 
specifications of the Secretary of 
Agriculture. North Dakota points out, 
under Item 13. Part II Addendum 
Volume I, June 12,1980, that the State 
regulations, NDAC 69-05.2-26, for 
handling prime farmland soils are 
consistent with the federal regulations. 
30 CFR Part 823, and that the federal 
regulations reflect the specifications of 
the Secretary of Agriculture, since the 
federal regulations were developed with 
consultation and approval of the 
Secretary of Agriculture. Finally, if the 
federal regulations are revised in the 
future to reflect changes in 
specifications of the Secretary of 
Agriculture, the State will be required 
by 30 CFR 732.17 to revise its 
corresponding regulations. By this line 
of reasoning the State’s provisions are 
consistent with the federal provisions. 

(iii) Section 515(b)(16) of the federal 
Act requires that reclamation proceed as 
contemporaneously as practicable with 
the surface coal mining operations. 
Neither the federal Act nor regulations 
sets a maximum time by which 
reclamation through initial planting shall 
be completed after mining takes place. 
The North Dakota statute, NDCC 38- 
14.1-24(14), reiterates this requirement, 
but adds that all reclamation through 
initial planting shall be completed no 
later than three years after mining, 
except as otherwise prescribed by PSC. 
North Dakota has explained, under Item 
14, Part II, Addendum Volume I of the 
June 12,1980, submission, that the State 
legislature desired to set a maximum 
time to complete reclamation and that 
three years will not always be taken 
from completion of mining until initial 
planting. North Dakota also points out 
that federal regulation 30 CFR 816.101 
and State regulation NDAC 69-05.2-21- 
01 require the same timing for 
backfilling and grading and that federal 
regulation 30 CFR 816.113 and North 
Dakota regulation NDAC 69-05.2-22-04 
require the same timing for planting 
following respreading of topsoil. The 
State’s provisions for contemporaneous 
reclamation are thus consistent with the 
federal provisions. 

(iv) Section 515(b)(22) of the federal 
Act and 30 CFR 816.71 (i) require the use 
of rock toe buttresses where the toe of 
an excess spoil pile rests on a down 
slope. Rock toe buttresses are not 
required by the North Dakota program. 
The State has explained, under Item 15, 
Part II, Addendum Volume I of June 12, 
1980, that the topography in the North 
Dakota coal regions is generally flat or 
gently rolling, with only occasional 
slopes greater than 20 percent. Slopes of 
greater than 36 percent unless otherwise 


required by the regulatory authority are 
the only areas where the federal 
regulation 30 CFR 816.71(i) requires rock 
toe buttresses. North Dakota further 
represents under Item 15 that slopes 
steeper than 36 percent will not be used 
for excess spoil disposal because of the 
requirement to dispose of excess spoil 
on the most moderate available slope 
(NDCC 38.1—24(19)(e)), which will 
always be flatter than 36 percent. Spoil 
disposal sites will be identified and 
approved on contour maps in the mine 
permit application, assuring use of 
flatter areas only. Based on these 
representations by the State, there is no 
need for rock toe buttress requirements 
in the North Dakota program. 

(v) Section 701(20) of the federal Act 
defines the term “prime farmlands” as 
having the same meaning previously 
prescribed by the Secretary of 
Agriculture based on certain 
characteristics and conditions. The 
North Dakota statute (NDCC 38-14.1- 
02(22)) does not reference the Secretary 
of Agriculture in the definition of prime 
farmlands. However, State regulation 
NDAC 69-05.2-08-09 provides that a 
representative of the Secretary of 
Agriculture, the State Conservationist of 
the Soil Conservation Service, shall 
make the determination whether prime 
farmlands exist within proposed permit 
areas. The State Conservationist will 
make the determination using guidelines 
and meaning prescribed by the 
Secretary of Agriculture. The Secretary 
finds that the state provisions for 
defining prime farmlands are consistent 
with the federal provisions. 

(vi) Federal regulation 30 CFR 
816.71(f) requires that excess spoil be 
placed in horizontal lifts. The State act 
and regulations do not specifically 
require horizontal lifts. North Dakota 
State law NDCC 38-14.1-24(19)(a) 
requires that excess spoil be transported 
and placed in a controlled manner in a 
position for concurrent compaction. 
North Dakota represents, under Item 
105(a), Part II, Addendum Volume I of 
June 12, 1980, that this provision implies 
placement of spoil in horizontal lifts. 
Based on this representation, the State’s 
provision for spoil placement in 
horizontal lifts is consistent with the 
federal provisions. 

(vii) Federal regulation 30 CFR 
816.97(d)(2) requires operators to fence 
roadways, where specified by the 
regulatory authority, to guide locally 
important wildlife to roadway 
underpasses. The North Dakota program 
does not require fencing. The State 
maintains, under Item 108(b) of Part II, 
Addendum Volume I of the June 12, 

1980, submission, that the purpose of 
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such fencing is to guide animals such a9 
elk which on a seasonal basis 
predictably move from one point to 
another in the States of Colorado, 
Wyoming, and Montana. North Dakota 
claims to have nothing on a comparable 
scale. Further, the North Dakota Game 
and Fish Department reviews each 
mining permit application in North 
Dakota and would recognize any 
unanticipated need for wildlife fencing 
along roadways. PSC represents, under 
Item 108b, that it has authority to 
require fencing as a permit approval 
condition under its general authority to 
protect wildlife resources under State 
regulation NDAC 69-05.2-13-08 if the 
State Game and Fish Department should 
identify a need for fencing, and that 
specific authority to require fencing is 
not necessary. Based on these 
representations, and on the regulation as 
of the date of submission of the State 
urogram, February 29,1980, the 
Secretary finds that the North Dakota 
program provision for fencing roadways 
to protect wildlife is consistent with the 
federal provision. 

The Secretary notes that federal 
regulation 30 CFR 816.97(d)(2) was 
revised on June 5.1980 (45 FR 37818). 
North Dakota will be given an 
opportunity to revise its regulation to 
make it consistent with the June 5,1980, 
revision of the federal regulations. 

(viii) Federal regulation 30 CFR 
816.65(i) requires that the maximum 
peak particle velocity, at certain 
structures, caused by blasting shall not 
exceed 1 inch per second. Federal 
regulation 30 CFR 816.65(1) (i) and (ii) 
provides a formula for calculating the 
maximum weight of explosives which 
can be detonated at a point a specific 
distance from structures within a 
specific time frame, and provides a table 
of values calculated by using the 
formula. The federal regulations use a 
peak particle velocity of 1 inch per 
second, and the formula W = (D/60) 2 . 

The federal table of values is based on 
use of the formula W = (D/60) 2 . The 
regulation provides that blasting done 
using the formula will be deemed to 
comply with the maximum peak particle 
velocity requirement in 30 CFR 816.65(i). 

The State regulations NDAC 69-05.2- 
17-05 and 06 contain requirements 
similar to those required by 30 CFR 
816.65(l)(i) and (ii). However, the State 
requirements are based on a different 
maximum peak particle velocity, 
maximum explosive weight formula and 
resulting tables. The State uses a pefck 
particle velocity of 2 inches per second 
and its formula is W = (D/50) 2 . The State 
table of values is based on use of the 
formula W = (D/50) 2 . 


The result of the use of the different 
maximum peak particle velocity and the 
different formula is that operators are 
allowed to use larger amounts of 
explosives with a resulting increase in 
the magnitude of shock waves which 
reach structures in the vicinity of the 
mine. The Secretary finds that the North 
Dakota provisions for blasting are not 
consistent with the federal provisions. 
Approval of the North Dakota program 
is conditioned upon revision of NDAC 
69-05.2-17-05 and -06 to provide a 
maximum peak particle velocity of 1 
inch per second, the use of the formula 
W = (D/60) 2 and revision of the table of 
values calculated from the formula to 
replace use of the revised formula. 

(ix) Federal regulation 30 CFR 
816.97(b) requires reports to the 
regulatory authority concerning the 
presence of critical habitat of federally- 
listed threatened and endangered 
species, the presence of state-listed 
threatened and endangered animals and 
plants, and the presence of eagles. The 
North Dakota corresponding regulation 
NDAC 69-05.2-13-08(2) requires that the 
operator report the presence of critical 
habitat of federally-listed threatened 
and endangered species and eagles, but 
not the presence of animals and plants 
listed as threatened or endangered. 
Approval of the North Dakota program 
is conditioned upon adoption of 
provisions for reporting the presence of 
threatened and endangered animals and 
plants in a manner consistent with the 
federal provisions. 

(x) Federal regulation 30 CFR 823.15(c) 
(i) and (iii) requires that measurement of 
success of revegetation of cropland and 
prime farmland be based on three years 
of crop production data. North Dakota 
regulation NDAC 69-05.2-22-07(3)(b) 
requires that measurement of success of 
revegetation of cropland and prime 
farmlands be based on crop production 
data from two consecutive growing 
seasons. The Secretary finds that the 
North Dakota provision is less stringent 
than the federal provision. The district 
court in In re: Permanent Surface 
Mining Regulation Litigation , Civil 
Action No. 79-1144 (D.D.C. May 16,1980, 
p. 4-5), struck down 30 CFR 785.17(b)(8), 
which required that revegetation 
success for prime farmlands depends on 
meeting a high management level 
standard. It did not strike down 30 CFR 
823.15(c) (i) and (iii), the three-year data 
requirement. Approval of the State 
program is conditioned on revision of 
the State program to allow for 
measurement of prime farmlands 
revegetation success on the basis of 
three years production data as provided 
in 30 CFR 823.15(c) (i) and (iii). 


(xi) Federal regulation 30 CFR 
816.55(b) requires a demonstration that 
water discharged into underground 
mines will be discharged as a controlled 
flow which meets effluent standards, 
except for certain stated exemptions. It 
further provides that any resulting 
discharge from the underground mine 
must meet discharge standards, and that 
discharges into and out of underground 
mines must be done in a manner which 
minimizes disturbance to the hydrologic 
balance and meets approval of the Mine 
Health and Safety Administration 
(MSHA). The corresponding North 
Dakota regulation, NDAC 69-05.2-16-18, 
provides standards for water discharged 
into underground mines, but does not 
require the discharge to be in a 
controlled flow, does not provide for 
exemptions to the effluent standards, 
and does not require MSHA approval. 
North Dakota does require 
demonstration that the resulting 
discharge from the underground mine 
meets discharge standards and that the 
operation be conducted so as to 
minimize disturbance to the hydrologic 
balance. 

The Secretary finds that North 
Dakota's omission of the requirement for 
discharging into a mine in a controlled 
flow does not render its regulations less 
stringent than the federal provision 
because ail discharges into the mine 
must meet effluent standards. 
Attainment of effluent standards can be 
assured only be controlled flow of the 
discharge into the mine. Thus, the 
requirement to meet effluent standards 
includes by implication a requirement 
that flow into the underground mine be 
controlled. Further, the need for MSHA 
approval would only apply to active 
underground mines, none of which exist 
or is anticipated in North Dakota, as 
explained in Finding 1(a)(1) above. The 
North Dakota provisions for discharging 
Water into underground mines are 
consistent with the federal provisions. 

(xii) Federal regulation 30 CFR 
816.103(a) requires, in part that toxic 
forming material be covered with a 
minimum of four feet of the best 
available non-toxic and non¬ 
combustible material. North Dakota 
regulation NDAC 69-05.2-21-03 is 
similar, but does not specify that the 
cover material be the best available and 
allows for less than four feet of non¬ 
toxic cover material under limited 
conditions. 

The Secretary finds that the absence 
of the “best available" language from 
the State’s regulation does not render it 
less stringent than the federal provision. 
The State regulation requires that the 
availability and suitability of cover 
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material be determined by PSC based on 
permittee data. The Secretary believes 
selection of cover material by PSC will 
assure selection of the best available 
material. Furthermore, criteria for soil 
materials considered best for top¬ 
dressing the area to be reclaimed 
(NDAC 69-05.2-08-10(1)(a)) and for the 
the remaining soil material and suitable 
plant growth material (NDC 69-05.2-08- 
10(l)(b)) are significantly more stringent 
than established by the federal 
definition of topsoil in 30 CFR 701.5. The 
State exemption to the requirement for 
four feet of cover applies only to lands 
where there was less than four feet of 
non-toxic materials in the pre-mining 
conditions. The exemption does not 
apply to covering of waste materials, but 
only to covering of overburden 
materials. The State requires use of all 
available non-toxic material where there 
is less than four feet. The effect is to 
return the land to pre-mining conditions 
to the maximum extent possible. Such a 
practice should facilitate re¬ 
establishment of vegetation and of 
water quality conditions that existed 
prior to mining. The North Dakota 
regulation further requires that 
overburden materials must be treated to 
neutralize toxicity in order to prevent 
water pollution and to minimize adverse 
effects on plant growth and land uses, if 
less than four feet of non-toxic material 
is available. 

The Secretary Finds that the State 
regulations for covering toxic forming 
materials are as stringent as the federal 
provisions. 

(xiii) Federal regulation 30 CFR 816.57 
requires establishment of a buffer zone 
for all perennial streams and streams 
with a biological community. The 
corresponding North Dakota regulation. 
NDAC 69-05.2-16-20. requires a buffer 
zone for all perennial and intermittent 
streams. The Secretary has established 
the biological community criteria 
primarily to determine which 
intermittent streams should be protected 
(44 FR 15177, March 13,1979). The more 
constant intermittent stream will usually 
have a biological community, but as a 
stream becomes increasingly 
intermittent it is less likely to have 
biotic community. North Dakota 
represents under Item 104, Part II, 
Addendum Volume I of the June 12, 

1980, submission that it revised its 
regulations to assure that applicants 
furnish enough data to provide accurate 
stream classification and that since the 
State requires buffer zones for all 
intermittent streams, the North Dakota 
requirement for buffer zones is more 
stringent than the federal requirement. 


The Secretary agrees and finds the 
North Dakota provision more stringent. 

(xiv) Five specific items are listed in 
federal regulation 30 CFR 816.49(h) 
which must be included in the 
certification reports for dams and 
embankments. The corresponding North 
Dakota regulations, NDAC 69-05.2-18- 
09(17), (18) and (20), require a 
certification report, but do not specify 
its contents. North Dakota represents 
under Item 103(c), Part II, Addendum 
Volume I of the June 12,1980, 
submission that a certification report on 
large dams will meet the MSHA 
minimum reporting criteria in 30 CFR 
77.216, since the MSHA requirements 
are incorporated by reference in NDAC 
69-05.2-16-09(17). NDAC 69-05.2-16- 
09(20) requires examination, reports and 
modifications in accordance with 30 
CFR 77.216-3 for large and small dams. 
The MSHA report requirements parallel 
those in 30 CFR 816.49(h). The Secretary 
finds that the North Dakota provisions 
are consistent with the federal 
provisions. 

(xv) Federal regulation 30 CFR 816.114 
sets mulching requirements under the 
federal program. Subsection (c) states 
that annual grasses and grains must be 
later replaced by perennial species 
approved for the post mining land use. 
The State requirement NDCC 69-05.2- 
22-05(3) omits “perennial” from its 
regulation. However, the state requires 
in NDCC 69-05.2-22-01 that vegetative 
cover in disturbed areas shall be of the 
same seasonal variety native to the area 
or species that will support the 
approved post mining land use. Thus, 
North Dakota’s revegetation standards 
include planting of perennial species. 
Furthermore, the state regulations 
require that if the post mining land use 
is cropland, the vegetative cover shall 
be of equal or superior utility as the 
naturally occurring vegetation. 
Therefore. North Dakota’s law is as 
stringent as the federal requirement. 

(xvi) Federal regulation 30 CFR 779.19 
provides that the regulatory authority 
may require that the permit application 
include a map and description of 
existing vegetative types to be used to 
establish the required reference areas. 

The State’s provision, NDAC 69-05.2- 
08-08, sets similar requirements with the 
exception that for permit applications 
for mines which will cover less than one 
hundred acres PSC may grant 
exemptions to data and map 
requirements. The Secretary notes that 
the federal requirement for reference 
areas is optional; thus, the State 
provision for establishing reference 
areas is consistent with the federal 
provision. 


(xvii) Federal regulation 30 CFR 
816.116 sets the federal requirements for 
measuring the success of revegetation. 
Section 816.116(a) and (b)(1) provides 
that the measurement techniques shall 
be approved by the regulatory authority 
after consultation with the relevant state 
and federal agencies. It provides that 
comparison of ground cover and 
productivity may be made through the 
use of reference areas or other U.S. 
Department of Agriculture (USDA) or 
U.S. Department of Interior (USDI) 
guidelines approved by the Director of 
OSM for comparisons of ground cover 
and productivity of vegetation. The 
State provision NDAC 69-05.2-22-07(1) 
establishes that PSC has the authority to 
approve other standards published by 
USDA after “consultation” with the 
Director of OSM. Thus, the State has the 
authority to approve standards of 
success under this provision that are 
less stringent than the existing reference 
area standards without the Director’s 
approval as long as it consults with the 
Director. This is less stringent than the 
federal requirement. This portion of the 
State program is approved conditioned 
upon revision of the program to provide 
for the necessary approval of the 
Director of OSM. 

(xviii) Federal regulations 30 CFR 
816.65(f) prohibits blasting within 1,000 
feet of any building used as a dwelling, 
school, church, hospital or nursing 
facility, unless lesser distances are 
approved by the regulatory authority 
under specific criteria. The 
corresponding State regulation, NDAC 
69-05.2-17-05, prohibits mining within 
500 feet of any occupied dwelling or 
within 300 feet of any public building, 
school, church, community or 
institutional building except where 
lesser distances are approved by the 
Commission under specific criteria. The 
Secretary notes that Section 522(e)(5) of 
SMCRA and North Dakota law NDCC 
38-14.1-07(5) prohibit mining activities 
of any kind, which would include 
blasting, within 300 feet of any occupied 
dwelling, unless waived by the owner, 
and within 300 feet of the other 
structures named above. These statutory 
limits set the floor for the state and 
federal approvals of blasting closer than 
the distances from buildings set in the 
regulations. The minimum distances in 
the State regulations are less than those 
in the federal regulation. The district 
court in In re: Permanent Surface 
Mining Regulation Litigation Round 11, 
May 16,1980, p. 26, has remanded the 
federal regulation. 30 CFR 816.65(f), on 
the ground that the regulation 
improperly limits the distances from 
buildings within which blasting can be 
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done. In accord with the guidelines for 
remanded regulations in Section B of 
this notice, the State requested on 
September 9,1980, that regulation 
NDAC 69-05.2-17-05(6)(a) be approved. 

(d) PSC has authority under North 
Dakota laws and regulations and the 
North Dakota program includes 
provisions to implement, administer, 
and enforce a permit system consistent 
with 30 CFR Chapter VII, Subchapter G, 
except for the provisions discussed in 
paragraph 4(d)(iii) and (viii), below. 
Requirements for permits for (1) 
underground mining, (2) mountaintop 
removal mining, (3) steep slope mining, 
(4) variances from approximate original 
contour restoration requirements for 
steep slope mining. (5) delay in 
contemporaneous reclamation in 
combined surface and underground 
mining operations, (6) auger mining, and 
(7) in situ processing activities, are not 
included in the North Dakota regulations 
or law because these types of mining 
have been determined, as described in ^ 
Finding 1(a) above, to be inapplicable 
for geological, economical or 
technological reasons in North Dakota. 
Approval is based on the following 
findings or conditions of approval by the 
Secretary or representations made by 
North Dakota concerning the North 
Dakota law and regulations: 

(i) Section 507(b)(15) of the Act, 30 
CFR 779.14, 779.16, 780.21 and 795.16 
require consideration or action directed 
toward acid conditions or related 
problems. Acid conditions and related 
problems encountered in the 
implementation of North Dakota 
program will be addressed as described 
in Finding 1(a) above. 

(ii) Section 508(a)(2) of SMCRA 
requires that a reclamation plan include 
a statement of the land’s average pre¬ 
mining yield of wood products obtained 
under high levels of management. North 
Dakota laws and regulations do not 
require information on wood products. 

As discussed in Finding l(a)(vii) above, 
the State has submitted evidence and 
the Secretary has found that there are 
no commercial forests in the recoverable 
coal areas of North Dakota. Therefore, it 
is unnecessary to consider wood 
products in the North Dakota State 
program and the federal requirement is 
inapplicable. 

(iii) Federal rule 30 CFR 786.17(c) 
requires denial of a permit to an 
applicant who owns or controls a 
surface coal mining operation currently 
in violation of any law. rule, or 
regulation of the United States or any 
State law, rule, or regulation enacted 
pursuant to a federal law. rule, or 
regulation pertaining to air or water 
environmental protection, or of any 


provision of SMCRA. unless the 
applicant submits proof that the 
violation is being corrected or appealed. 
Section 510(c) of SMCRA and 30 CFR 
786.19(i) prohibit issuance of a permit to 
applicants or operators who control or 
who have controlled operations with a 
demonstrated pattern of violations of 
the Act. The federal requirements are 
not limited to consideration of violations 
occurring in any single State. 

State regulations NDAC 69-05.2-10- 
03(1) prohibits issuance of a permit to an 
applicant who has an outstanding 
violation and is consistent with 30 CFR 
786.17(c) except that it allows 
consideration of only those violations 
which occurred in North Dakota. It is, 
therefore, less stringent than the federal 
requirement. Similarly, State statute 
NDCC 38-14.1-33(3) prohibits issuance 
of permits to applicants who have 
demonstrated a pattern of violations 
and is consistent with 30 CFR 786.19(i) 
except that it allows consideration only 
of patterns of violations of North Dakota 
law. 

North Dakota represents, under Item 
8, Part II, Addendum Volume I of the 
June 12.1980, submission, that de facto 
nonissuance of permits can be 
accomplished by setting high bond rates 
based on the record of an operator’s 
history of violations in other States as 
well as in North Dakota. The Secretary 
finds that North Dakota’s provisions for 
prohibiting permit issuance on the basis 
of outstanding violations and patterns of 
violations are less stringent than federal 
provisions, because the State does not 
require the reporting of out-of-state 
violations of all provisions of SMCRA as 
provided in 30 CFR 778.14(c), and the 
State does not prohibit the issuance of 
permits on the basis of outstanding out- 
of-state violations and out-of-state 
patterns or violations, as provided in 30 
CFR 786.17(e) and 30 CFR 786.19(i). 
Approval of the North Dakota program 
is conditioned upon revision of the State 
program to require consideration of out- 
of-state violations in a manner 
consistent with 30 CFR 786.17(e) and 30 
CFR 786.19(i). 

(iv) The term “permittee” is defined in 
30 CFR 701.5 to include a person holding 
or required by the Federal Act or 
regulations to hold a permit to conduct 
surface coal mining. Under the federal 
definition a person who conducted 
surface coal mining operations without a 
permit would be considered a permittee, 
would be required to comply with all 
applicable provisions of the Act and 
regulations, and would be subject to the 
federal sanctions. North Dakota defines 
a permittee as a person or operator 
holding a permit. However, the State 


defines “operator” as anyone engaged in 
or controlling a surface coal mining 
operation, and throughout the State Act 
and regulations, North Dakota 
substitutes the words “operator or 
permittee” where the Federal Act uses 
either "permittee” or “operator.” North 
Dakota regulation, NDAC 69-05.2-01-01, 
makes all provisions of the State 
regulations applicable to any person 
who conducts surface coal mining 
operations and to any operation. North 
Dakota statute NDCC 38-14.1-10 makes 
it illegal to conduct surface coal mining 
operations without a permit and makes 
operations subject to the State Act. The 
Secretary finds the the State’s definition 
of “permittee” is consistent with the 
federal definition. Omission of “persons 
required to hold a permit” from the State 
definition does not exempt such persons 
from the standards or sanctions of the 
program should those persons conduct 
surface coal mining operations without a 
permit. 

(v) Section 711 of the Federal Act 
allows variances from the reclamation 
performance standards to encourage 
advances in mining and reclamation 
practices or to allow a specified land 
use. Variances must be on an 
experimental basis only, must be 
approved by the Secretary, must be as 
environmentally protective as the 
promulgated performance standard, 
must be limited in size and number to 
that needed to determine effectiveness 
and economic feasibility, and must not 
reduce the protection afforded the 
public health and safety below that 
provided by the promulgated 
performance standard. 

North Dakota has promulgated a 
regulation. NDAC 69-05.1-27-02, closely 
parallel to the requirements of the 
Federal Act. However, the 
corresponding North Dakota statutory 
provision, NDCC 38-14.1-03(23), does 
not contain all the protective provisions. 
It allows the State to provide by 
regulation for variances as long as the 
permittee demonstrates that the 
variance provides equal or greater 
protection to the environment and to the 
public health and safety and will 
achieve reclamation consistent with the 
purposes of the State Act. The statutory 
authority for variances in North Dakota 
is not limited to practices approved by 
the Secretary, to specific land uses, to 
experimental practices only, to limited 
sized practices, to limited numbers of 
practices or to practices whose goal is to 
advance mining and reclamation. 

The Secretary finds that although the 
statute itself could grant PSC more 
authority than the Secretary could 
approve, the provision is approvable for 
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the following reason: NDCC 38-14.1- 
03(23), by its grant of authority to PSC 
“to provide by regulation” for 
experimental practices, can become 
operative only through regulations 
adopted by the PSC. PSC has adopted a 
regulation. NDAC 69-05.2-27-02, to 
implement NDCC 38-14.1-03(23), and it 
is as stringent as the corresponding 
federal regulation, 30 CFR 785.13. It 
includes the necessary limitations which 
were not specified in. but are not 
prohibited by, the North Dakota statute. 
Any revision of the implementing 
regulation, NDAC 69-05.2-27-02. must 
be approved by the Secretary as a 
program revision under 30 CFR 732.17. 
Thus, the Secretary Finds that the North 
Dakota provisions for experimental 
practices are consistent with the federal 
provisions. 

(vi) 30 CFR 778.13(e) requires that 
each permit application contain the 
names and addresses of owners of all 
subsurface areas contiguous to the 
proposed permit area. North Dakota 
regulation NDAC 69-05.2-06-01(1) 
requires the same information for the 
owners of coal only up to a distance of 
V* mile from the proposed permit area. 
The North Dakota statute, NDCC 38- 
14.1-14, gives PSC authority to require, 
by regulation, the information for 
owners of all subsurface rights which 
would include oil and gas, uranium and 
other mineral rights in addition to coal. 
PSC has not adopted such regulations, 
but the State has represented, under 
Item 70, Part II, Addendum Volume I of 
the June 12,1980, submission, that all of 
the ownership information specified in 
NDCC 38-14.1-14(1) is required of 
permit applicants, despite lack of a 
specific regulatory requirement for some 
of the statutory provisions. Based on 
this representation by the State, the 
State provision for information on 
owners of adjacent subsurface areas is 
consistent with the federal provisions. 

(vii) Federal regulation 30 CFR 
779.22(a)(2)(h) requires that vegetative 
productivity obtained under high levels 
of management of lands be determined 
by yield data or by estimates of yield for 
similar sites based on current data from 
the U.S. Department of Agriculture, state 
agricultural universities, or appropriate 
state natural resource or agricultural 
agencies. The North Dakota law, NDCC 
38-14.1-14, and regulations. NDAC 69- 
05.2-08-08, specify only that the proper 
yield data must be obtained and do not 
specify use of estimated yields or the 
source of estimates. North Dakota has 
represented, under Item 74, Part II, 
Addendum.Volume I of the June 12, 

1980. submission, that the only source of 
estimated productivities under high 


levels of management are the U.S 
Department of Agriculture Soil 
Conservation Service and. possibly in a 
few cases, North Dakota State 
University. The State represents that it 
will receive both actual yields obtained 
onsite and estimated yields under high 
levels of management. Based on this 
representation, the State provisions for 
obtaining vegetative yield data are 
consistent with the federal provisions. 

(viii) North Dakota has a provision for 
approval of research plots, NDAC 69- 
05.2-27-01, for which there is no federal 
counterpart. Wording of the provision is 
such that it does not allow any 
exemptions from PSC rules. It would 
seem to allow for delay in reclamation, 
upon PSC approval, for research 
purposes. 

North Dakota has made the following 
representations, under Item 78(c), Part II, 
Addendum Volume I of the June 12, 

1980, submission pertaining to NDAC 
69-05.2-27-01. The provision allows 
governmental agencies, or other 
authorized organizations such as 
research or educational organizations, 
to establish and study experimental or 
evaluation plots. Mine operators do not 
qualify to conduct research under the 
provision. Any work done under this 
provision must comply with the 
reclamation performance standards and 
upon completion of projects the land 
must be reclaimed to the approved post¬ 
mining land use for the remainder of the 
mine permit area. The operator is 
responsible for final reclamation of the 
research plots even though operators are 
not allowed to do the research work. 

The operator’s bond will remain in 
effect to cover Final reclamation unless 
the operator obtains a written assurance 
from the research agency or 
organization that it will be responsible 
for final reclamation. 

Federal regulation 30 CFR 785.13 
concerns permitting experimental and 
research projects. The preamble to 30 
CFR 785.13, 44 FR 15080 (March 13, 

1979), discusses and rejects the option of 
separate provisions for permitting 
research work where there would be no 
variances from performance standards, 
such as North Dakota proposes. Further, 
there is no provision in the federal 
regulations to transfer the operator’s 
bond responsibility, as North Dakota 
proposes. However, in response to a 
petition for rulemaking, the Department 
has published a notice. 45 FR 41168 
(June 18,1980), seeking public comment 
on a proposal to promulgate regulations 
which could allow research and bonding 
practices as proposed by North Dakota 
regulation NDAC 69-05.2-27-01. 

The Secretary finds that the North 
Dakota regulation NDAC 69-05.2-27-01 


is inconsistent with federal provisions 
for permitting and bonding of research 
projects. However, the Department is 
actively seeking review of the petition to 
change the regulations to allow for 
approval of practices such as those 
which NDAC 69-05.2-27-01 would 
allow. As a consequence, the Secretary 
finds that North Dakota regulation 
NDAC 69-05.2-27-01 must be set aside 
under the authority of Section 505(b) of 
SMCRA pending completion of the 
federal petition and rulemaking process. 

(ix) Federal regulation 30 CFR 
786.11(c) requires that written notice of 
permit applications be sent to. among 
others, federal agencies with an interest 
in, jurisdiction over or permitting or 
licensing authority over the proposed 
operation. North Dakota statute, NDCC 
38-14.1-21(2), requires that PSC’s 
approval of permits shall include the 
advice and technical assistance of State 
agencies and other agencies 
experienced in reclamation of surface 
mined lands. North Dakota regulation 
NDAC 69-05.2-05-06(2) directs PSC to 
coordinate the review and issuance of 
permits with the appropriate federal 
agencies who administer applicable 
natural resource and environmental 
protection acts. 

North Dakota represents, under Item 
83, Part II, Addendum Volume I of the 
June 12,1980, submission, that by giving 
written notice (NDCC 38-14.1-21) and 
copies of permit applications to the state 
reclamation advisory committee it is in 
effect giving notice to federal authorities 
with responsibilities over Fish and 
wildlife and over historic preservation, 
because federal authorities with these 
responsibilities have cooperative 
arrangements with their state 
reclamation advisory committee 
counterparts. The State further 
represents that federal agencies that 
desire to receive written notification 
need only request that their names be 
placed on PSC’s mailing list and 
notiFication will be sent for every permit 
application that is received. In response, 
OSM has requested that North Dakota 
add the appropriate office of the 
following federal agencies to ihe mailing 
list and the State has agreed to do so: 
U.S. Geological Survey, U.S. Bureau of 
Land Management, U.S. Fish and 
Wildlife Service, U.S. Heritage 
Conservation and Recreation Service. 
U.S. National Park Service, U.S. 
Environmental Protection Agency, U.S. 
Soil Conservation Service, and the U.S. 
Mine Health and Safety Administration. 
With that agreement the Secretary Finds 
that the state provisions for giving 
federal authorities notice of permit 
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applications are consistent with the 
federal provisions. 

(x) Federal regulation 30 CFR 786.14 
(b)(4) allows a conference officer to 
accept oral or written statements or any 
other relevant information from any 
party to the informal conference on 
permit issuance. The North Dakota 
program does not contain this specific 
provision. North Dakota represents in 
Item 86. Part II, Addendum Volume I of 
the June 12,1980, submission that 
conferences will be conducted by a 
hearing officer under North Dakota 
statute NDCC 28-32-06. This officer can 
accept any evidence “of probative 
value” from any person during the 
course of an informal conference. The 
hearing officer may waive the usual 
common law or statutory rules of 
evidence if such waiver is necessary to 
ascertain the substantial rights of all 
parties to the proceeding, but only 
evidence of probative value shall be 
accepted. The Secretary finds that the 
requirement that information must be 
“probative” is no more restrictive than 
the requirement that the information 
must be “relevant” under the federal 
regulation. The Secretary finds that the 
State provisions for accepting 
statements or other information at 
informal conferences are consistent with 
the federal provisions. 

(xi) The North Dakota program has a 
provision, NDAC 69-05.2-10-06, which 
would allow the State to approve 
extraction of federal coal and related 
surface coal mining operations on 
federal coal lands, so long as the 
approved action does not significantly 
and adversely affect the federal mineral 
estate. The approved action would have 
to be on lands with privately owned 
surface in support of operations on 
adjacent non-federal lands, and the 
State would consult with, but not obtain 
the approval of, the appropriate 
Regional Director of OSM. Section 
503(a) of SMCRA clearly allows state 
program jurisdiction to extend only to 
non-federal lands. Further, federal 
regulations at 30 CFR, Chapter VII, 
Subchapter C, under which the North 
Dakota program was submitted for 
approval, apply by the title of the 
subchapter and by the statement of 
scope in 30 CFR 730.1 only to non- 
federal and non-Indian lands. The 
Secretary’s conditional approval of the 
North Dakota State program in Section F 
of this notice is clearly applicable to 
only non-federal and non-Indian lands. 
The provision in NDAC 69-05.2-10-06 
will be considered in a state-federal 
cooperative agreement, authorized by 
Section 523(c) of the Act and by 30 CFR 
745, concerning federal lands coal 


activities in North Dakota, after 
implementation of the permanent 
program in the State. 

(xii) Federal regulation 30 CFR 
786.25(b) allows an extension of time for 
commencement of mining operations 
upon approval of a written statement 
showing that litigation or other certain 
conditions caused the delay. The 
regulation requires public notice of the 
approved extension of time. The North 
Dakota law and regulations do not 
specifically require the written 
statement of cause or public notice of 
approval. North Dakota statute NDCC 
38-14.1-12 (3)(a) requires a “showing” 
that the extension is necessary because 
of litigation or for other certain reasons. 
North Dakota represents, under Item 93. 
Part II, Addendum Volume I of the June 
12,1980, submission, that the showing 
must be in writing. North Dakota further 
represents that any request for 
extension of time will be handled as a 
significant permit revision under NDAC 
69-05.2-11-02(1 )(f) and will thus be 
subject to public notice. Based on these 
representations, the North Dakota 
provisions for extension of time to 
commence operations are consistent 
with the federal provisions. 

(xiii) Federal regulation 30 CFR 
795.14(f)(2) requires that an applicant for 
small operator assistance submit 
documents which show that a legal right 
of entry has been obtained for OSM 
personnel to inspect the lands to be 
mined and adjacent lands. The North 
Dakota program has a similar 
requirement, NDAC 69-05.2-29-04 (c), 
which extends only to State employees 
and laboratory personnel. North Dakota 
maintains, in Item 95, Part II, Addendum 
Volume I of the June 12,1980, 
submission, that OSM’s legal right of 
entry is governed by 30 CFR 795.14(f)(2) 
and in addition can be made a part of 
any Federal contract involving small 
operator assistance. The Secretary 
agrees with North Dakota. The 
Department of the Interior will condition 
any Small Operator Assistance Program 
grants with a provision to assure site 
access for Department personnel. 

(xiv) Federal regulation 30 CFR 701.5 
defines “permit area” to include all 
areas which are or will be affected by 
surface coal mining and reclamation 
operations. The State defines “permit 
area” in NDCC 38-14.1-02(16) as the 
area of land approved by the PSC for 
surface coal mining operations which 
shall be readily identifiable by 
appropriate markers on the site. The 
North Dakota definition does not specify 
that permit areas include all areas 
which are or will be affected by surface 
coal mining operations. The State 


represents in Item Number 38 of Part II, 
Addendum Volume I of the June 12.' 

1980, submission that the term “permit 
area” as used in the North Dakota 
program does include ail areas which 
are or will be affected by surface coal 
mining reclamation operations, because 
of the meanings of words within the 
definition of permit area and because of 
regulatory limitations on operations. The 
definition of “permit area” includes the 
term “surface coal mining operation,” 
which is defined in NDCC 38-14.1-02(33) 
to include activities affecting the surface 
of lands in connection with a surface 
coal mine. Further. NDCC 38-14.1-25 
prohibits the location of any part of the 
surface coal mining and reclamation 
operation outside the permit area. Based 
on the North Dakota representation, the 
definition of permit area in the North 
Dakota program is consistent with the 
federal definition. 

(xv) Section 514 (c) and (d) of SMCRA 
and 30 CFR 787.11 (a) and (b) provide for 
temporary relief from permit decisions 
for the permit applicant, permittee, or 
person with an interest which is or may 
be adversely affected. The North Dakota 
program includes no specific provision 
for relief from decisions on permit 
actions. However, the North Dakota 
statute, NDCC 38-14.1-20(3), provides 
that the State must allow a thirty day 
period between permit approval and 
permit issuance. NDAC 69-05.2-10-05(4) 
requires publication of notice of 
approval and of the right to initiate a 
formal hearing on the decision during 
the thirty day period prior to issuance. 
NDAC 69-05.2-10-05(4) further provides 
that the permit shall not be issued until 
there is a decision after a formal 
hearing, if a hearing is held. The 
Secretary finds that the North Dakota 
program provisions for relief from 
decisions on permits are consistent with 
the federal provisions. (See also Finding 
4(j)(ix)). 

(xvi) Federal regulation 30 CFR 770.12 
requires the regulatory authority to 
coordinate the surface mine permitting 
or approval process with any other 
permitting process pertaining to the 
operation, including processes under the 
Clean Water Act, the Clean Air Act, the 
Resource Conservation and Recovery 
Act, the Endangered Species Act, the 
Fish and Wildlife Coordination Act, the 
National Historic Preservation Act, and 
Executive Order 11593. North Dakota 
has a corresponding provision at NDAC 
69-05.2-05.06. The North Dakota 
regulation in subparagraph (1) provides 
for coordination through State agencies 
which implement programs based on 
federal laws. North Dakota represented 
in Item 66, Part II, Addendum Volume I 
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of the June 12.1980, submission, that (1) 
necessary reponsibilities under the 
Clean Air Act, the Clean Water Act, and 
the Resource Conservation and 
Recovery Act are coordinated through 
the State Health Department; (2) 
necessary responsibilities under the 
National Historic Preservation Act and 
Executive Order 11593 are coordinated 
through the State Historical Society; and 
(3) necessary responsibilities under the 
Endangered Species Act and the Fish 
and Wildlife Coordination Act are 
coordinated through the State Game and 
Fish Department. The U.S. 
Environmental Protection Agency, the 
Heritage Conservation and Recreation 
Service and the U.S. Fish and Wildlife 
Service are the federal agencies which 
have responsibility for implementing 
these federal laws. Each of these 
agencies will receive notice of all permit 
applications filed in North Dakota. In 
addition, subsection (2) of NDAC 69- 
05.2-05-06(2) requires that the State 
coordinate permitting with any other 
state or federal agency which 
administers applicable natural resource 
or environmental protection acts, and 
North Dakota statute NDCC 38-14.1- 
21(2) requires that the PSC’s approval of 
permits shall include the advice and 
technical assistance of State agencies 
and other agencies experienced in 
reclamation. The Secretary finds that 
North Dakota's provisions for 
coordinating permitting with other 
involved agencies are consistent with 
the federal requirements. 

(xvii) Federal regulation 30 CFR 700.5 
defines surface coal mining operations 
to include " 4 * * cleaning, 
concentrating or other processing or 
preparation, loading of coal for 
interstate commerce at or near the 
minesite * * V North Dakota's 
statutory definition of surface coal 
mining operations, NDCC 38-14.1-02(33), 
contains the same wording except that 
the State has added the word "and” 
between the words "preparation” and 
"loading." The Department has 
interpreted the federal Act as setting no 
territorial limitation on its jurisdiction 
over other facilities identified in the 
statutory definition preceding "loading 
of coal” (44 FR 14915, March 13,1979). 

By including the word "and” before 
"loading of coal" the definition may be 
interpreted to exclude cleaning, 
concentrating or other processing or 
preparation facilities which are not 
located at the minesite. They would be 
included under the federal definition. 

The State program includes the 
interpretation on page K-172, 

Addendum Volume HI, June 12,1980 
submission, where it states that "North 


Dakota provisions require all coal 
processing and support facilities to be 
permitted whether or not they are 
located near the minesite.” The 
Secretary finds that the State has 
interpreted the State definition to be 
consistent with the federal definition. 

(e) North Dakota State law NDCC 38- 
12.1 provides PSC with the authority to 
regulate coal exploration, where more 
than 250 tons of coal is removed, 
consistent with 30 CFR 776 and 815 and 
to prohibit exploration, where more than 
250 tons of coal is removed, that does 
not comply with 30 CFR 776 and 815, 
and the North Dakota State program 
includes provisions to do so. 

North Dakota law NDCC 38-12.1 
provides the North Dakota Industrial 
Commission with the authority to 
regulate coal exploration where less 
than 250 tons of coal is removed and 
there is no substantial disturbance, 
consistent with 30 CFR 776, and to 
prohibit such exploration which does 
not comply with 30 CFR 776, and the 
North Dakota program includes 
provision to do so except as discussed 
in Paragraphs (4)(e) (i) and (ii) below. 

North Dakota regulation NDAC 43- 
02-01-20 defines "substantially disturb” 
to have the same meaning as the term in 
federal regulation 30 CFR 701.5. 

North Dakota has submitted evidence 
in a June 5,1980, letter to the Director of 
OSM (Part II, Appendix A, Addendum 
Volume I, June 12,1980) to show that 
due to the topography and geology of the 
North Dakota coal regions and the 
nature of coal exploration in North 
Dakota, no "substantial disturbance” 
has occurred from coal exploration by 
drilling methods in North Dakota. North 
Dakota represents in the June 5,1980, 
letter from the North Dakota Geological 
Survey to OSM that most of the coal 
resources in the State have been tested 
and drilled and that the potential for 
"substantial disturbance” from drilling 
operations in the future is minimal, if not 
nil. 

The North Dakota Industrial 
Commission requires a permit for all 
coal exploration operations which will 
remove less than 250 tons of coal 
pursuant to NDCC 38-12.1-05 unless 
exploration will be within a mine permit 
area or within an operating mine, or 
where a drill hole is required by a State 
agency. 

An exploration permit applicant must 
describe activities in such detail that the 
State Geologist can determine whether a 
substantia] disturbance of the land 
surface will occur. If the exploration 
results in substantial disturbance, the 
applicant must comply with*State 
reclamation performance standards in 
NDAC 43-02-01-20 which are consistent 


with the federal exploration 
performance standards in 30 CFR 815.15. 
In addition, NDCC 34-12.1-04(5) requires 
that substantially disturbed lands be 
reclaimed in accord with the surface 
coal mining performance standards in 
NDCC 38-14.1-24, which standards are 
consistent with the federal performance 
standards in 30 CFR 816. 

North Dakota has general authority to 
inspect and enforce on exploration 
operations that produce less than 250 
tons where there is substantial 
disturbance. Inspection authority is in 
NDAC 43-02-01-17 and enforcement 
authority is in NDAC 43-02-01-05. The 
authority granted by these State 
regulations is considerably less in scope, 
depth, and detail than the inspection 
and enforcement authority which the 
federal regulations, 30 CFR 840, 842, 843, 
and 845, would require for similar 
exploration operations. 

The North Dakota Industrial 
Commission, through its employee, the 
State Geologist, in the June 5,1980, letter 
from the North Dakota Geological 
Survey to the Office of Surface Mining, 
has represented that in the event that 
substantial disturbance will occur for a 
particular coal exploration operation 
where less than 250 tons of coal is 
removed, the State Geologist will attach 
conditions to the permit to assure 
compliance with the provisions 
contained in federal regulations at 30 
CFR 840. The State further represents 
that the procedural provisions for 
inspection, enforcement, penalties, 
sanctions, and public participation in 30 
CFR Parts 842, 843, and 845 and in 43 
CFR Part 4 will be made applicable by 
specific preissuance permit condition, to 
any exploration operation which 
substantially disturbs the land surface. 
Based on these representations by the 
State, North Dakota's provisions to 
regulate coal exploration, where less 
than 250 tons of coal will be removed 
and where there is substantial 
disturbance to the surface, are 
consistent with the federal provisions in 
30 CFR 776 and 815. 

(i) The federal definition of "coal 
exploration” in 30 CFR 701.5 covers 
operations for determining the quality 
and quantity of overburden and for the 
gathering of environmental data prior to 
mining under requirements of the federal 
regulations. The North Dakota definition 
at NDCC 38-12.1-03 excludes the 
determination of quality and quantity of 
overburden and gathering of 
environmental data. North Dakota 
regulation NDAC 43-02-01-20(3) 
requires that a person who conducts 
coal exploration shall, to the extent 
practicable, measure environmental 







Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 / Rules and Regulations 82227 


characteristics to support future permit 
applications. There is no provision in 
North Dakota law or regulations which 
would make the State program 
applicable to exploration operations 
which consisted entirely of gathering of 
overburden data or environmental data 
before beginning surface coal mining 
operations. Approval of the North 
Dakota program is conditioned upon 
revision of the State program to assure 
that operations for the gathering of 
overburden data and environmental 
data before beginning surface coal 
mining are covered. 

(ii) The North Dakota program has a 
provision. NDAC 43-02-01-06, which 
requires a person who conducts 
exploration on federal lands to comply 
with all requirements of the North 
Dakota exploration program except for 
permit fees. Section 503(a) of SMCRA 
clearly allows state program jurisdiction 
to extend only to non-federal lands. 
Further, federal regulations at 30 CFR 
Chapter VII, Subchapter C, under which 
the State program was submitted for 
approval, apply by the title of the 
subchapter and by the statement of 
scope in 30 CFR 730.1 only to non- 
federal and non-Indian land. The 
Secretary’s conditional approval of the 
North Dakota State program in Section F 
of this notice is clearly applicable to 
only non-federal and non-Indian lands, 
as required by SMCRA and the 
regulations. The provision in NDAC 43- 
02-01-06 will be considered as a part of 
a state-federal cooperative agreement 
concerning federal land coal activities in 
North Dakota, after approval of the 
permanent program. 

(iii) Federal regulation 30 CFR 700.5 
defines a "person with an interest which 
is or may be adversely affected" to 
include a person affected by exploration 
as well as a person affected by mining 
operations. North Dakota’s 
corresponding definition, NDAC 69- 
05.2-01-02(78), does not include those 
affected by exploration. North Dakota 
notes in Item 22, Part II, Addendum 
Volume I of the June 12,1980, 
submission that rights of persons 
affected by exploration are protected by 
several provisions of North Dakota law. 
Under NDCC 28-32-05 (Supp. 1979) a 
person can file a complaint with the 
Industrial Commission for relief based 
on a violation of exploration law or 
regulation. Under NDCC 28-32-04, any 
person substantially interested in the 
effect of a regulation or rule can petition 
for amendment or reconsideration of the 
regulation. Under NDCC 54-*17-16 a 
person affected by exploration can 
request investigation of alleged 
violations which may lead to the 


Industrial Commission’s issuing a show 
cause order to the alleged violator. 

North Dakota represents that persons 
who may be affected by exploration are 
assured protection of their rights 
notwithstanding the absence of a 
statutory or regulatory definition of a 
person with an interest which is or may 
be adversely affected by exploration. 
Based on this representation by North 
Dakota, the Secretary finds the North 
Dakota definition consistent with the 
federal definition. 

(iv) Federal regulation 30 CFR 762.14 
requires that exploration operations on 
lands designated unsuitable for surface 
coal mining must be approved under 30 
CFR Part 776 to assure that exploration 
does not interfere with any value for 
which the lands were designated 
unsuitable for surface coal mining. 

North Dakota statute NDCC 38-12.1 and 
regulations NDAC 43-02-01 require that 
all exploration be approved under North 
Dakota regulations, which are consistent 
with 30 CFR Part 776. Therefore, North 
Dakota’s provision for approval of 
exploration on lands designated 
unsuitable for coal mining is consistent 
with the federal provisions. 

(f) North Dakota regulation NDAC 69- 
05.2-03 requires persons extracting coal 
incidental to government Financed 
construction to maintain information on 
site consistent with 30 CFR 707. 

(g) PSC has authority under North 
Dakota statute NDCC 38-14.1-27 and 
regulation NDAC 69-05.2-28 to enter, 
inspect, and monitor all coal exploration 
where more than 250 tons of coal will be 
removed and all surface coal mining and 
exploration operations on non-Indian 
and non-federal land within North 
Dakota, except as discussed in Finding 
4(g)(iv) below. The North Dakota 
Industrial Commission has authority 
under North Dakota statute NDCC 38- 
12.1-04(4) and regulation NDAC 43-02- 
01-17 to enter, inspect, and monitor all 
coal exploration where less than 250 
tons of coal is removed on non-Indian 
and non-federal land within North 
Dakota, as represented by the State and 
discussed in Finding 4(e) above 
Approval of the North Dakota program 
is based on the following findings or 
conditions of approval by the Secretary 
or representations by the State. 

(i) North Dakota has a regulation, 
NDAC 69-02-02-05, which allows 
persons with "substantial interests’* to 
intervene in matters before the PSC. 
Federal regulation 43 CFR 4.1110 allows 
"any person" to intervene in federal 
matters. 

North Dakota represents in Item 118, 
Part II, Addendum Volume I, June 12. 
1980, that in order for any person to 
intervene the person need only show 


that he comes within the definition of 
"person having an interest which is or 
may be adversely affected." North 
Dakota has defined such persons in 
NDAC 69-05.2-01-02(78) to include: (a) 
any person who uses any resource of 
economic, recreational, esthetic, or 
environmental value that may be 
adversely affected by surface coal 
mining and reclamation operations or 
any related action of the Commission; 

(b) any person whose property is or may 
be adversely affected by surface coal 
mining and reclamation operations or 
any related action of the Commission; 
and (3) any federal, state or local 
government agency. Based on this 
definition, North Dakota’s provision 
allowing interested persons to intervene 
is consistent with the federal provision. 
North Dakota further represents that all 
such persons may intervene under 
various provisions contained in the 
North Dakota reclamation regulations, 
NDCC 69-05.2, without demonstrating a 
substantial interest. Despite this 
assurance by North Dakota, regulation 
NDAC 69-02-02-05 on its face, requires 
a contrary interpretation. Accordingly, 
the North Dakota program is 
conditioned on the revision of the 
regulation to delete the requirement that 
a person seeking to intervene 
demonstrate a substantial interest. 

(ii) With respect to the provisions for 
production of records and entry upon 
land for inspection found in the federal 
administrative review procedures. 43 
CFR 4.1140, North Dakota represents in 
Item 118, Part II, Addendum Volume I, 
June 12.1980, that production of records 
is available through the provisions of 
NDAC 69-02-05-03 and that entry upon 
land for inspection is available in Rule 
34 of the North Dakota Rules of Civil 
Procedure, which is essentially the same 
as Rule 34 of the Federal Rules of Civil 
Procedure. Rule 34 of the Federal Rules 
of Civil Procedure is essentially the 
same as 43 CFR 4.1140 concerning entry 
upon lands. Based upon these 
representations, the North Dakota 
provisions for production of records and 
entry upon land for inspection are 
consistent with the federal provisions. 

(iii) With respect to the provision for 
requests for admissions found in 43 CFR 
4.1141, North Dakota represents, in Item 
118, Part II, Addendum Volume I, June 
12,1980, that requests for admissions 
are available under Rule 36 of the North 
Dakota Rules of Civil Procedure. North 
Dakota further represents in Item 118 
that the Rule 36 of the North Dakota 
Rules of Civil Procedure is substantially 
the same as Rule 36 of the Federal Rules 
of Civil Procedure. Rule 36 in turn is 
substantially the same as 43 CFR 4.1141. 
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Based upon these representations, the 
North Dakota provisions for requests for 
admissions are consistent with the 
federal provisions. 

(iv) With respect to the provision for 
award of costs and attorney fees under 
43 CFR 4.1290 through 4.1290, the federal 
regulations provide for costs to be paid 
by citizens to permittees only in cases 
where the citizen initiated or 
participated in review proceedings for 
the purpose of harrassing or 
embarrassing the permittee. North 
Dakota has given the Commission broad 
authority to award costs and expenses, 
including attorney fees, against any 
party as it deems appropriate under 
NDCC 38—14.1—36(1), without special 
regard for citizens. This provision is not 
consistent with the provisions of 43 CFR 
4.1290-4.1296, which are the minimum 
acceptable criteria to insure citizen 
participation, as explained in the 
preamble to the federal rules, 43 FR 
15297 (March 13,1979). Thus, approval 
of the North Dakota Program is 
conditioned upon North Dakota’s 
providing for the award of costs and 
expenses consistent with 43 CFR 4.1290 
through 4.1296. 

(h) PSC has authority under the North 
Dakota law and the North Dakota 
program to implement, administer, and 
enforce a system of performance bonds 
and liability insurance or other 
equivalent guarantees consistent with 30 
CFR Chapter VII, Subchapter J. The 
performance bond and liability 
insurance provisions of Sections 507(f), 
509, 510 and 519 of SMCRA and 30 CFR 
Chapter VII Subchapter J, have been 
included in NDCC 38-14.1-14,16, and 17 
and NDAC 69-05.2-12. Portions of the 
federal bonding regulations were 
proposed for amendment on January 24, 
1980 (45 FR 6028-6042), and final 
regulations were published on August 6, 
1980 (45 FR 52306-52324). North Dakota 
has incorporated none of the changes in 
its regulations. The program bonding 
provisions can be approved if they are 
consistent with the federal rules as they 
existed when the North Dakota program 
was submitted on February 29,1980. 
Consequently, North Dakota will be 
required to adopt the August 6,1980, 
changes in bonding regulations and will 
be allowed sufficient time to accomplish 
the changes as program admendments 
under 30 CFR 732.17. 

(i) Federal regulation 30 CFR 805.13(b) 
requires in semiarid areas such as North 
Dakota a period of bond liability for 
revegetation of ten years beginning with 
the last year of augmented seeding. 
North Dakota regulation NDAC 69-05.2- 
12-09(2) allows the State to approve a 
lesser period of liability where an 


approved post-mining land use of 
developed water resources or 
residential or industrial commercial use 
does not require revegetation. 

North Dakota has provided a detailed 
discussion of this regulation under Item 
96, Part II, Addendum Volume I of the 
June 12,1980, submission. North Dakota 
cites two sections of the federal Act as 
authority for the lesser period of 
liability. Section 519(c)(2) of the Act 
provides that when determining the 
amount of bond to be released after 
successful revegetation has been 
established, the regulatory authority 
shall retain the amount of bond for the 
revegetated area which would be 
sufficient for a third party to cover the 
cost of reestablishing revegetation and 
for the period of operator responsibility 
in Section 515 of reestablishing 
vegetation. North Dakota interprets this 
section to mean that for areas where the 
approved land use, such as developed 
water areas and residential, 
recreational, or industrial and 
commercial areas, does not require 
revegetation, there is no need for 
retaining the bond for purposes of 
reestablishing revegetation because 
there will not be a need to reestablish 
permanent vegetation for these land 
uses. In addition, North Dakota points 
out that Section 515(b)(20) of the Act 
requires a permittee to assume 
responsibility for successful 
revegetation for a period of ten full 
years. North Dakota interprets this to 
mean the ten year responsibility 
requirement only applies where there is 
a revegetation standard to be met. 

North Dakota represents that ample 
protection will be assured by 
compliance with all the requirements of 
the North Dakota law NDCC 38-14.1 and 
regulations NDAC 69-05.2, other than 
the extended responsibility period, prior 
to final release under NDAC 69-05.2-12- 
09(2). Another North Dakota regulation, 
NDAC 69-05.2-22-07, requires that an 
operator either implement the special 
land use which does not require 
revegetation within two years of final 
grading or revegetate lands to the 
premining land use standards or to 
revegetation standards for another 
approved land use. 

North Dakota further represents that 
when the State approves a post-mining 
land use, the approval is limited to a 
portion of the permit area. Therefore, if 
the State approves one of the land uses 
to which the bond liability responsibility 
period variance applies, this approval 
will be limited to only the area actually 
to be developed to the appropriate land 
use. All other areas in the permit area 
must be reclaimed to the reclamation 


standards which apply to that land use, 
whether it is rangeland, hayland, 
cropland, or another approved land use. 
This approval process by the State will 
therefore prevent large areas from being 
granted variances from the ten year 
responsibility period. Based on these 
representations, the Secretary finds the 
North Dakota provisions for periods of 
liability of revegetation bonds to be 
consistent with the Federal provisions. 

(ii) Federal regulation 30 CFR 
806.12(e)(6)(iii) as promulgated March 
13.1979 provided that upon incapacity 
of a surety by reason of bankruptcy, 
insolvency or suspension or revocation 
of its license, the permittee shall be in 
violation of 30 CFR 800.11(b) and shall 
discontinue operations until a new 
performance bond is approved. The 
corresponding North Dakota regulation, 
NDAC 69-05.2-12-03(5)(c), provides a 30 
day period after the Commission notifies 
the permittee of incapacity of the surety 
in which the permittee must obtain 
substitute surety. The operation may 
continue during this period. The North 
Dakota statute NDCC 38-14.1-16(7) 
gives PSC the right to suspend the 
permit if the permittee fails to provide 
substitute surety within the 30 day 
period following notification by the 
Commission that the surety’s license has 
been suspended. North Dakota further 
represents in Item 97, Part II, Addendum 
Volume I of the June 12,1980, 
submission, that Commission action 
under statute NDCC 38-14.1-16(7) is 
mandatory in that ’’permittee must 
provide substitute surety within 30 days 
or the Commission must suspend the 
permit.” 

The Secretary notes that North 
Dakota’s proposal to allow 30 days in 
which an operator must acquire a new 
bond is consistent with the August 6, 
1980, revision of the Federal regulation 
30 CFR 806.12(e)(6)(iii). This new 
provision allows a compliance period of 
up to 90 days in which an operator could 
replace bond coverage if it is lost 
through bank or surety incapacity. 
Because of recent changes in the Federal 
regulations, and based on the above 
representations by the State, the 
Secretary finds that the North Dakota 
provisions for action upon incapacity of 
surety are no less stringent than the 
Federal provisions. 

(i) PSC has the authority under North 
Dakota law NDCC 38-14.1-32 and 
NDCC 38-12.1-08 and the North Dakota 
program to provide civil and criminal 
sanctions for violation of the North 
Dakota law, regulations, conditions of 
permits, and exploration approvals 
including civil and criminal penalties in 
accordance with Section 518 of SMCRA. 
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Approval of the North Dakota regulatory 
program is based on the following 
representations made by North Dakota 
concerning its provision for civil and 
criminal sanctions for violations of the 
North Dakota law, regulations, and 
permit conditions and exploration 
approvals including civil and criminal 
penalties in accordance with Section 518 
of SMCRA. 

(i) The Secretary has determined in 
Finding 4(e) above that the civil and 
criminal sanctions, including civil and 
criminal penalties, applicable to North 
Dakota exploration operations where 
there is substantial disturbance to the 
surface, but production of less than 250 
tons of coal, are as stringent as those 
under the federal regulations and the 
Federal Act. Exploration operations in 
North Dakota which remove more than 
250 tons of coal must have a surface 
coal mining permit and are subject to 
the North Dakota surface coal mining 
law and regulations. 

(ii) Section 518(c) of the Federal Act 
and 30 CFR 845.17(c) require the 
Department to inform the operator of the 
amount of the penalty assessed within 
30 days of issuance of a cessation order 
or a notice of violation. North Dakota 
regulation NDAC 69-05.2-28-14 requires 
the Commission to inform the operator 
or permittee of the proposed amount of 
civil penalty within 30 days of issuance 
of a cessation order or a notice of 
violation if the operator or permittee 
requests a formal hearing on the 
violation. Thus, the operator or 
permittee’s right to due process is 
protected since he or she has an 
opportunity for a hearing. The State will 
notify the operator of the amount of the 
penalty after the close of the 30-day 
period. Under NDCC 38-14.1-30(1), if the 
operator fails to request the hearing he 
or she forfeits a right to administrative 
review. The Secretary Finds that the 
North Dakota provision for notifying 
operators of penalty amounts is as 
stringent as the Federal provision. 

(j) PSC has authority under North 
Dakota statute NDCC 38-14.1-28 and 
NDCC 38-12.1-08 and regulations to 
issue, modify, terminate, and enforce 
notices of violation, cessation orders, 
and show cause orders in accordance 
with Section 521 of SMCRA and 30 CFR 
Chapter VII, Subchapter L, including the 
same or similar procedural 
requirements, except for the provision 
discussed in Finding 4j(ix) below. 
Approval of the North Dakota regulatory 
program is based on the following 
findings or conditions of approval by the 
Secretary and representations by North 
Dakota concerning issuing, modifying, 
terminating, and enforcing notices of 


violations, cessation orders, and show 
cause orders. 

(i) Section 517(e) of SMCRA requires 
that each inspector, upon detection of a 
violation, shall “forthwith” inform the 
operator in writing. The North Dakota 
statute. NDCC 38.14-1-27(2), is similar 
to the federal Act except that the word 
“forthwith” is omitted. North Dakota, 
under Item 16, Part II, Addendum 
Volume I of the June 12,1980, 
submission maintains that omission of 
the word “forthwith” does not mean a 
notice of violation or a cessation order 
will not be promptly issued. North 
Dakota states, in the June 12,1980, 
submission, that inspectors have 
authority in NDCC 38-14.1-28(1) to issue 
notices and orders in the field. In 
addition, the North Dakota statute, 
NDCC 38-14.1-28(2), provides that all 
such notices and orders must be 
“promptly” served on operators and 
permittees. North Dakota represents, in 
the June 12,1980, submission, that a 
state inspector will normally issue a 
notice of violation in the field without 
contacting his or her supervisor and will 
normally issue a cessation order in the 
field after contacting his supervisor by 
phone. North Dakota represents that this 
procedure is not unlike that followed by 
OSM insofar as cessation orders are 
concerned. The State also represents 
that the word “promptly” in North 
Dakota statute has the same effect that 
the word “forthwith” has in the federal 
statute. 

The Secretary has considered several 
aspects of the North Dakota regulatory 
program and the North Dakota coal 
mining industry in his evaluation of the 
enforcement program of the State. North 
Dakota has a very small coal industry. 
There are usually about 15 coal mines 
operating in the State. They are easily 
accessible on good roads, located within 
a three and one-half hour drive of PSC 
offices in Bismarck and are inspected by 
PSC twice a month from April to 
November, the period of maximum 
construction, topsoil salvage, and 
reclamation activity. The mines are 
inspected at least once a month during 
the winter months when activity is more 
limited and consists mostly of 
overburden and coal removal and some 
rough spoil grading. Most of the North 
Dakota mines have telephones on site, 
and those which do not are within a few 
miles by good road of a phone, unlike 
eastern conditions where an inspector 
may be 40 minutes or more away from a 
phone due* to distance and poor access. 

Based on technical, legal, and policy 
review by the Department, the Secretary 
has determined that state inspectors 
have and will in fact exercise the 


powers to take enforcement actions at 
the mine site and bases his approval of 
this provision on this determination. 

The Secretary finds that the field 
enforcement program submitted by the 
State is approvable as an acceptable 
method of consultation and supervision 
appropriate in the particular factual 
circumstances in North Dakota. The 
Secretary finds that the North Dakota 
provisions for field issuance of notices 
of violations and cessation orders are 
consistent with Section 517(e) of 
SMCRA. 

(ii) Section 517(f) of SMCRA and 30 
CFR 842.16(a) require that copies of all 
records, reports, inspection materials, or 
other information obtained under Title V 
or SMCRA, except confidential 
information, be made available locally. 
The corresponding State requirements 
found in NDCC 38-14.1-27(5) and NDAC 
69-05.2-28-11 pertain to records, reports, 
inspection materials, or information 
required under the inspections and 
monitoring sections (not all Title V 
analogues) of the North Dakota law and 
regulations. NDAC 69-05.2-10-01(3) 
requires that a permit applicant file a 
copy of the permit application and any 
changes in the application in the Office 
of the County Auditor. North Dakota has 
submitted its Open Records Law, NDCC 
44-04-18 which requires that all records 
of governmental agencies or 
commissions be public records, open 
and accessible, unless specifically 
prohibited by law. North Dakota has 
represented, under item 17, Part II, 
Addendum Volume I of the June 12, 

1980, submission, that all records will be 
filed locally. Based on the authority in 
North Dakota laws and regulations and 
on the above representations, the 
Secretary finds that the State provisions 
for making information available locally 
are consistent with the federal 
provisions. 

(iii) Federal regulation 30 CFR 
843.13(e) provides that the permittee 
shall complete reclamation within a 
specified time if the permit is revoked. 
North Dakota regulation NDAC 69-05.2- 
12-19 provides that if PSC revokes a 
permit, PSC may require the permittee to 
complete reclamation within a specified 
time or declare the bond forfeited. The 
State regulation is more flexible than the 
federal regulation in that it allows PSC 
the option of immediately requiring 
bond forfeiture, while under federal 
regulation 30 CFR 808.13(a)(3) the 
permittee must be given the opportunity 
to accept liability for completion of 
reclamation work prior to any federal 
action to forfeit the bond. Under the 
regulation, NDAC 69-05.2-12-19, the 
State must take one action or the other. 
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It may select the course of action, but it 
must require reclamation within a 
specified time or it must require that the 
bond be forfeited. The Secretary Finds 
that the North Dakota provision for 
requiring reclamation upon permit 
revocation is as stringent as the federal 
provision. 

(iv) Section 525(b) of SMCRA and 
federal regulation 30 CFR 4.1180 require 
a decision within 30 days of the Filing of 
a request for review of an order or 
notice which requires cessation of 
mining operations, except where the 
Secretary or the courts have previously 
granted relief. North Dakota statute 
NDCC 38-14.1-30(3)(g)(l) provides for a 
written decision within 30 days after a 
hearing. NDCC 38-14.1-30(3)(a) provides 
that hearings may be held as late as 30 
days after a request for hearing; thus, 
North Dakota allows a 60 day delay 
after the request before a decision is 
issued. The Secretary Finds that the 
North Dakota requirement for issuing a 
decision is as stringent as the federal 
requirement. 

(v) The Secretary has determined in 
Finding 4(e) above that the provisions 
for issuance. modiFication, termination, 
and enforcement of notices of violation, 
cessation orders and show cause orders 
applicable to North Dakota exploration 
operations where there is substantial 
disturbance to the surface, but removal 
of less than 250 tons of coal, are 
consistent with the federal regulations 
and the Federal Act. Exploration 
operations in North Dakota which 
remove more than 250 tons of coal are 
subject to the North Dakota surface coal 
mining law and regulations. 

(vi) Federal regulation 30 CFR 
843.13(a) provides that the Director of 
OSM shall issue a show cause order 
where the permittee has demonstrated a 
pattern of violations which are either 
willful or unwarranted. It deFmes a 
willful violation as an act or omission 
which violates the Act, Chapter VII of 
the regulations, or the applicable 
program, committed by a person who 
intends the result which actually occurs. 
North Dakota has a similar definition at 
NDAC 69-05-02-01-02(130), except that 
only violations of North Dakota laws 
and regulations are to be considered. 
However, all in-state violations of the 
federal provisions, whether the notices 
are issued by OSM or by the State, will 
also be violations of North Dakota laws 
and regulations since the North Dakota 
provisions are equivalent to the federal 
provisions (except during the period 
before the conditions of this program are 
met). As to out-of-state violations, the 
State will properly consider patterns of 
violations from other states as discussed 


under Finding 4(d)(iii). The State 
definition of willful violation is as 
stringent as the federal deFmition. 

(vii) Section 525(a)(1) of SMCRA 
allows any person with an interest 
which is or may be adversely affected 
by the modification, termination or 
vacation of a cessation order or notice 
of violation to apply for review of the 
order or notice within 30 days of its 
modiFication, termination, or violation. 
The corresponding State provision, 
NDCC 38-14.1-30. allows any person 
with an interest which is or may be 
adversely affected by an order requiring 
the modiFication, termination, or 
vacation of an cessation order or notice 
of violation to request formal review 
within 30 days after he or she is notiFied 
of the ruling by the Commission. The 
Secretary finds that the State 
requirement is consistent with the 
federal requirement. 

(viii) Section 521(a)(3) of SMCRA 
requires the Secretary or his authorized 
representative immediately to order 
cessation of operations when a violation 
has not been abated within the time 
period allowed. The corresponding State 
requirement in NDCC 38.14.1-28(1 )(b) 
requires cessation of operations if the 
operator or permittee does not comply 
with the remedial measures that were 
established by the State in the notice of 
violation within the time period allowed. 
Under the North Dakota law, a person 
could complete the remedial measures 
and have the notice of violation 
terminated even though the condition or 
the violation was not abated. North 
Dakota has explained, at Item 43(c) of 
Part II, Addendum Volume I of the June 
12,1980, submission, that a notice of 
violation can be modiFied by the PSC or 
inspector to require more stringent and 
extensive remedial measures if those 
first recommended should fail to abate 
the violation, provided that abatement 
must occur within 90 days (NDCC 38- 
14.1-28(l)(b)(l)). North Dakota further 
maintains that the difference in 
terminology between the federal Act 
and the North Dakota reclamation law 
is insigniFicant since the effect is the 
same. Based on these representations by 
the State, the Secretary Finds that the 
North Dakota provisions for issuance of 
cessation orders for failure to abate 
violations are consistent with the 
federal provisions. 

(ix) The federal statute Section 525(c) 
and federal regulation 43 CFR 4.1261 
provide temporary relief for a permittee 
issued a notice of violation or a 
cessation order and for any person with 
an interest which is or may be adversely 
affected by the notice or order or 
modification of the notice or order. The 


North Dakota provisions for temporary 
relief in NDCC 38-14.1-30(4) apply only 
to permittees who have been issued a 
notice of violation or a cessation order. 
There is no provision in the North 
Dakota program for temporary relief for 
persons with an interest which is or may 
be adversely affected by the issuance or 
modification of notices of violation or 
cessation orders. The North Dakota 
program’s provisions for temporary 
relief from decisions on enforcement 
matters are not consistent with the 
federal provisions. Approval of the 
North Dakota program is conditioned 
upon revision of the State program to 
provide for temporary relief from 
decisions on notices of violation and 
cessation orders in a manner consistent 
with Section 525 of SMCRA and 43 CFR 
4.1261. 

(k) PSC has the authority under North 
Dakota statute NDCC 38-14.1-04 
through -09 and North Dakota regulation 
NDAC 69-05.1-04 and the North Dakota 
program contain provisions to designate 
areas as unsuitable for surface coal 
mining consistent with 30 CFR Chapter 
VII. Subchapter F, except for the 
provisions discussed in paragraph 
4(k)(iii), below. Approval of this 
program is based on the following 
conditions or Findings by the Secretary 
and representations made by the State 
of North Dakota concerning North 
Dakota laws and regulations. 

(i) Federal regulation 30 CFR 
764.15(a)(7) provides that petitions to 
designate an area unsuitable for surface 
coal mining operations may be Filed up 
until the close of any informal 
conference held on a mining permit 
application. North Dakota statute NDCC 
38-14.1-09(3) provides that the petition 
must be Filed no later than 30 days after 
the last date of publication of the 
newspaper advertisement concerning 
the permit application. The North 
Dakota requirements can result in a 
shorter period of time for Filing petitions 
where an informal conference i$ held. 

North Dakota maintains under Item 6. 
Part II, Addendum Volume I of the June 
12,1980, submission that the public is 
given better notice under the State’s 
system since the advertisement 
concerning the permit application in 
North Dakota must, as required by 
NDCC 38-14.1-18(a), include speciFic 
notice that petitions must be filed in 30 
days. There is no equivalent federal 
requirement. 

Further, North Dakota statute NDCC 
38-14.1-06 requires a "complete’’ 
petition before further action can be 
taken on the petition. The petition 
originally Filed within the 30 day period 
provided by NDCC 38-14.1-09(3) must 
be reviewed by the PSC to determine 
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whether the petition is complete. The 
Commission has 30 days to review the 
petition and to notify the petitioner. If a 
petition is incomplete, the petitioner 
then has 30 additional days to submit a 
complete petition. North Dakota 
regulation NDAC 69-05.2-04-04(5) 
provides that the permit application 
review period will be suspended during 
the 30-day resubmission period. North 
Dakota represents, in Item 6. that the net 
result is that, although the State laws 
and regulations do not refer to the close 
of the informal conference as the time 
within which a petitioner must submit a 
complete petition, a similar amount of 
time is provided by allowing a petitioner 
to file an incomplete petition initially 
and then to supplement it later. 

Therefore, based on representations by 
the State, North Dakota's provisions are 
consistent with the Federal provisions 
for allowing a sufficiently long period of 
time to File petitions within the permit 
approval process. 

(ii) Section 522(a) of SMCRA prohibits 
mining in certain areas, with an 
exception for those surface coal mining 
operations which existed on the date of 
enactment, August 3,1977, and 30 CFR 
Section 761.11 prohibits mining in 
certain areas, with an exception for 
those operations which existed on the 
date of enactment. Federal regulation 30 
CFR 761.5 defines “surface coal mining 
operations which exist on the date of 
enactment” as all such operations which 
were being conducted on August 3,1977. 
North Dakota statute NDCC 38-14.1-07 
and regulation NDAC 69-05.2-01-02(115) 
have similar provisions, except that the 
date on which such operations must 
have existed is the date of enactment of 
the North Dakota law, July 1,1979. 
However, surface coal mining 
operations could exist on July 1,1979, in 
such areas only if they had also existed 
prior to August 3,1977; otherwise, the 
federal law under Section 522(e) would 
have forbidden them. North Dakota 
maintains under Item 53. Part II, 
Addendum Volume I of the June 12, 

1980. submission, that since the federal 
law has prohibited mining in specified 
areas since August 3, 1977, the State 
would have been unable to issue a 
permit or to allow mining to be 
conducted. To do so would have been 
inconsistent with federal law. Thus, any 
mine which would qualify for North 
Dakota's exception would also qualify 
for the federal exception. 

Hu Secretary agrees that the August 
3 , 19 77. date is not necessary and that 
the State program provisions are 
consistent with the federal provisions 
for defining surface coal mining 


operations which exist on the date of 
enactment. 

(iii) Section 522(e) of SMCRA 
prohibits, subject to valid existing rights, 
mining in certain areas. Federal 
regulation 30 CFR 761.5 defines valid 
existing rights. One of the requirements 
is that the operator had all necessary 
permits by August 3,1977. North Dakota 
statute NDCC 38-14.1-07(i) and 
regulation NDAC 69-05.2-01-02 (126) 
have similar provisions, except that the 
date for establishment of rights is July 1, 
1979. the date of enactment of the North 
Dakota law. North Dakota maintains, 
under Item 54, Part II, Addendum 
Volume I of the June 12.1980, 
submission, that the difference in dates 
is meaningless. The State represents 
that regardless of the date used by the 
State, the controlling date is August 3. 
1977, since a right to mine in a 
designated area must have been 
acquired by that date. The State further 
represents that a right that was not in 
existence on August 3,1977, could not 
have come into existence and still be 
considered valid during the period 
August 3.1977, through July 1, 1979, 
because the only law in effect during 
that time was the federal law. 

In In re: Permanent Surface Mining 
Regulations Litigation, Civil Action No. 
79-1144 (D.D.C. Feb. 26,1980, p. 20), the 
court held that a good faith effort to 
obtain all permits meets the “all 
permits" requirement. Because of this, 
some people who may have in good 
faith applied for but not received 
permits in the period between August 3, 
1977 and July 1,1979 might qualify for 
valid existing rights under the state 
provision who would not qualify under 
the federal provision. For this reason, 
North Dakota’s valid existing rights 
provision is less stringent than the 
federal provision unless North Dakota 
demonstrates that there are in fact no 
operations in North Dakota which 
qualify under the state provision and 
would not qualify under the federal 
provision. Accordingly, the North 
Dakota program is conditioned the 
revision of dates for establishment of 
valid existing rights found in NDCC 38- 
14.1—07(i) and NDAC 69-05.2-01-02(126) 
to correspond with the federal date or 
the showing mentioned above. 

(iv) Under the process in federal 
regulation 30 CFR 764.17 for designation 
of lands unsuitable for mining, the 
hearing shall be legislative and fact¬ 
finding in nature, without cross- 
examination of witnesses. North Dakota 
regulation NDAC 69-05.2-04-05(1) 
makes a similar provision for a hearing, 
but there is no reference to the nature of 
the hearing or prohibition of cross¬ 


examination of witnesses. However, the 
State Administrative Agencies Practice 
Act, NDCC 28-32-06, provides that all 
administrative hearings must be 
adjudicatory in nature, but that the 
hearings may be as informal as 
circumstances require. North Dakota 
represents in Item 64, Part II. Addendum 
Volume I of the June 12,1980, 
submission that hearing testimony may 
be taken without oath or affirmation and 
still be considered by the regulatory 
authority. Further, North Dakota has 
represented that formal cross- 
examination of witnesses is not 
appropriate in such proceedings nor 
required by North Dakota law, but that 
some questioning limited to clarification 
of expansion upon the witness' 
testimony, subject to agreement of the 
witness to such questioning, is allowed. 
This is acceptable in the federal rule, as 
explained in its preamble. 44 FR 15003-4 
(March 13,1979). Based upon these 
representations, the Secretary finds that 
the North Dakota provisions for the 
hearing in the process for designation of 
lands unsuitable for coal mining are 
consistent with the federal provisions. 

(v) Federal regulation 30 CFR 764.13(b) 
lists information requirements for a 
petition to designate lands unsuitable 
for mining. The regulation states that the 
listed items are the only information 
that a petitioner must submit. North 
Dakota regulation NDAC 69-05.2-04- 
03(2) lists the same items and indicates 
that these items must be included in the 
petition. The State provision does not . 
explictly state that no information 
beyond the five listed items can be 
required. At the same time, there is no 
provision in the regulation to allow the 
PSC to request more than the listed 
items. Thus, the provision is not open- 
ended. It does not grant the PSC 
discretion to require any additional 
items of information which could 
become a burden on a petitioner. Any 
future change in these requirements 
would require a program amendment 
under 30 CFR 732.17 and approval of the 
Department of the Interior. The 
Secretary finds that the North Dakota 
requirements for requiring certain 
information in a petition to designate 
lands unsuitable for mining are 
consistent with the Federal provisions. 

(vi) Federal regulation 30 CFR 
761.12(f) requires the regulatory agency 
to obtain joint approval of the federal, 
state or local officials with jurisdiction 
or responsibility over a public park or 
place on the National Register of 
Historic Places when the mining may 
adversely affect the site. North Dakota 
law NDCC 38-14.1-07(3) provides for the 
joint approval of all mining “within 300 
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feet" of any public owned park or any 
places included in the National Register 
of Historic Sites. The 300 foot test is not 
equivalent to the "may affect" test. 
However. North Dakota regulation 
NDAC 69-05.2-10-03(4) provides for 
joint approval when mining "may 
adversely affect" parks and historical 
sites. This is consistent with the federal 
rule and is authorized by North Dakota's 
statutory provision NDCC 38-14.1-03(ii), 
which grants PSC broad rulemaking 
authority to meet the requirements of 
SMCRA. The Secretary finds that the 
State provision is consistent with the 
federal provision. 

(vii) Federal regulation 30 CFR 
760.4(e) requires that the regulatory 
authority integrate decisions to 
designate lands unsuitable for surface 
coal mining operations with present and 
future land use planning and regulatory 
processes at the federal, state and local 
levels. The corresponding State 
requirement, NDCC 38-14.1-04(5), 
requires integration with land use 
planning and regulatory processes at the 
State and local levels, but omits 
integration at the federal level. Under 
NDAC 69-05.2-04-05(2)(a), North 
Dakota requires a thirty day notice of 
public hearing to local, State, and 
federal agencies. North Dakota law, 
NDAC 69-05.2-04-06(1)(b), further 
provides that information supplied by 
governmental agencies shall be used by 
the Commission in reaching decisions on 
designation of lands unsuitable for 
mining. The Secretary finds that North 
Dakota's omission of integration at the 
federal level is not a critical omission 
since federal agencies are assured of 
involvement in Commission decisions 
through public hearing and comment 
provisions. The North Dakota statute, 
NDCC 38-14.1-04(5), is therefore 
consistent with the federal provisions. 

(1) PSC has authority under North 
Dakota laws NDCC 28-32-02 and 38- 
14.1 and the North Dakota program 
contains provisions for public 
participation in the development and 
revision of North Dakota regulations. 
North Dakota also has authority to 
provide public participation in the 
permit issuance process and in the 
enforcement of laws and regulations, 
except for the provisions discussed in 
Finding 4(d) above. Approval of the 
North Dakota program is based on the 
following findings or conditions of 
approval by the Secretary and 
representations by North Dakota 
concerning North Dakota laws and 
regulations. 

(i) Federal regulations 30 CFR 
786.17(a)(1) and 30 CFR 786.23(a)(2) 
require the regulatory authority to 


consider information developed through 
public participation prior to making 
decisions on permit applications. North 
Dakota does not have corresponding 
provisions which specifically require 
that the PSC consider information 
developed through public participation 
prior tdf making decisions on permit 
applications. However, the North 
Dakota program provides, through 
NDCC 38-14.1-18(3), (5) and (6), for 
public notice and public review at 
several points in the permit approval 
process as required in federal 
regulations 30 CFR 786.11 and 30 CFR 
786.12. North Dakota law NDCC 38- 
14.1-21(3) provides that the applications 
shall not be approved unless the 
Commission finds in writing on the basis 
of information in the application and 
"from information otherwise available" 
that certain conditions are met. North 
Dakota maintains in Item 48, Part II, 
Addendum Volume I of the June 12, 

1980, submission that under this 
provision, if questions are raised by 
public comment insofar as any of the 
permit approval criteria in NDCC 38- 
14.1-21(3) is concemedr the permit 
applicant must affirmatively 
demonstrate compliance with all State 
laws and regulations and that 
reclamation can be accomplished. 
Further. North Dakota represents in Item 
48 of the June 12,1980, submission, that 
the Commission will consider all public 
comment in the permit review process 
without specifically providing, by 
regulation, that these comments will be 
considered. Based on these 
representations by North Dakota, the 
State provisions for public participation 
in the permit approval process are 
consistent with the federal provisions. 

(ii) Federal regulation 30 CFR 700.12 
provides for petitions to initiate 
rulemaking. Subsection (d) requires the 
Director of OSM to issue a written 
decision granting or denying the petition 
within 90 days of receipt of the petition. 
If the petition is granted, the Director 
must initiate rulemaking; if the petition 
is denied, the Director must notify the 
petitioner setting forth the reason for 
denial. North Dakota Administrative 
Agencies Practice Act requires in 28-32- 
13 a written decision granting or denying 
the petition within 30 days, or as soon 
thereafter as possible. The decision 
must state the findings and conclusions 
of the State and a copy of the decision 
must be sent to the petitioner. North 
Dakota regulation NDAC 69-05,2-01-03 
requires the State to initiate rulemaking 
if the petition is granted. The Secretary 
finds that the State provisions for 
rulemaking are consistent with the 
federal provisions. 


(iii) SMCRA Section 501(a)(A) 
requires a 30-day public comment period 
during which interested persons may 
submit written comments following 
publication in the Federal Register of 
proposed regulations. The corresponding 
State requirement. NDAC 69-05.2-01-03, 
does not require publication of the 
proposed rules, but requires publication 
of a notice of a hearing on rulemaking 
and of an opportunity to submit written 
comments and to appear at the hearing. 
Since the State does not have a register 
analogous to the Federal Register, it 
need not publish the proposed rules. The 
State comment period runs for 20 days 
and the Secretary finds that the North 
Dakota requirements for public notice 
limit public participation more than the 
federal statute by providing a shorter 
comment period. Approval of the North 
Dakota State program is conditioned 
upon revision of the State program to 
provide that the notice of the rulemaking 
shall provide for a minimum thirty day 
comment period. 

(m) PSC has authority under North 
Dakota law NDCC 38-14.1-38 and 
regulation NDAC 69-05.2-02 and the 
North Dakota program includes 
provisions to monitor, review, and 
enforce the prohibition against 
possession of an indirect or direct 
financial interest in coal mining 
operations by employees of the PSC 
consistent with Section 517(g) of 
SMCRA and 30 CFR Part 705, except for 
the provisions discussed in paragraphs 
4(m) (i) and (ii) below. By terms of a 
cooperative agreement (Appendix F.3. of 
the February 29,1980, submission) 
between the PSC and the North Dakota 
Geological Survey, Applicable 
employees of the Geological Survey who 
regulate coal exploration will be subject 
to the conflict of interest requirements of 
30 CFR Part 705. 

(i) Section 517(g) of SMCRA provides 
for penalties and imprisonment for 
certain violations of conflict of interest 
requirements by employees who 
perform any duty under the Act. The 
corresponding State statute, NDCC 38- 
14-.1-38, makes criminal penalties apply 
to any employee who performs 
"decision-making" functions or duties. 
This narrows the scope of the conflict of 
interest provision, because many 
employees who perform duties would 
not meet the "decisionmaking" test. The 
Secretary finds that the State provisions 
for conflict of interest are not consistent 
with the federal provisions. Approval of 
the North Dakota program is 
conditioned upon adoption of a 
statutory provision for criminal 
penalties equivalent to those of the 
federal provisions. 
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(ii) Federal regulation 30 CFR 705.5 
includes in the definition of “employees” 
consultants who perform any function or 
duty under the Act if they perform 
decision-making functions for the State 
regulatory authority under the authority 
of State law or regulations. The effect of 
the definition is to make certain 
consultants subject to the conflict of 
interest requirements of 30 CFR 705. The 
North Dakota definition of “employee,” 
NDAC 69-05.2-01-02(34), specifically 
excludes consultants. The Secretary 
finds that the North Dakota 
requirements for conflict of interest are 
less stringent than federal requirements. 
Approval of the North Dakota program 
is conditioned on revision of the State 
definition of employee at NDAC 69- 
05.2-01-02(34) to assure that consultants 
who perform decision-making functions 
are covered by conflict of interest rules. 

(n) PSC has authority under North 
Dakota laws NDCC 38-14.1-28-13 and 
NDCC 38-14.1-03 to require the training, 
examination, and certification of 
persons engaged in or responsible for 
blasting and the use of explosives in 
accordance with Section 719 of SMCRA. 
North Dakota has no regulations on the 
training, examination, and certification 
of persons engaged in blasting. 

However, 30 CFR 732.15(b)(12) does not 
require a state to implement regulations 
governing certification and training until 
six months after federal regulations 
have been promulgated. 

(o) PSC has the authority under North 
Dakota statute NDCC 38-14.1-37 and 
regulation NDAC 69-05.2-29 and the 
North Dakota program contains 
provisions for small operator assistance 
consistent with the federal provisions of 
30 CFR 795. 

(p) PSC has authority under North 
Dakota law NDCC 38-14.1-26 and 
NDCC 38-14.1-32(4) and the North 
Dakota program contains provisions to 
protect employees of PSC in accordance 
with protection afforded federal 
employees under Section 704 of SMCRA. 

(q) North Dakota has the authority 
under North Dakota law NDCC 38-14.1- 
30 and regulation NDAC 69-05.2-28 and 
the North Dakota program contains 
provisions for administrative and 
judicial review of State program actions 
in accordance with Section 525 of 
SMCRA and 30 CFR Chapter VII, 
Subchapter L, except for the provisions 
in Finding 4(j)(ix) above. 

(r) PSC has the authority under North 
Dakota law NDCC 38-14.1-42 and 
NDCC 44-04-18(1) and the North Dakota 
program contains provisions to 
cooperate and coordinate with and 
provide documents and other 
information to OSM under the 
provisions of 30 CFR Chapter VII. 


(s) The following laws and regulations 
of North Dakota affecting its regulatory 
program, with the exceptions discussed 
below and in the preceding findings, do 
not contain provisions which would 
interfere with or preclude 
implementation of the provisions of 
SMCRA and 30 CFR Chapter VII: The 
North Dakota Reclamation of Surface 
Mined Land Act and the regulations 
adopted thereunder: The North Dakota 
Surface Owner Protection Act; The 
North Dakota Exploration Data Act and 
the regulations adopted thereunder; The 
North Dakota Air Pollution Control Act; 
The North Dakota Solid Waste 
Management and Land Protection Act; 
The North Dakota Administrative 
Agencies Practices Act; Section 43-36- 
01 of Chapter 43-36 of the North Dakota 
Century Code as it concerns 
Professional Soil Classifiers; Section 44- 
04-18 of Chapter 44-04 of The North 
Dakota Century Code as it concerns 
Duties of Officers; and The North 
Dakota Control, Prevention and 
Abatement of Pollution of Surface 
Waters Act. 

(t) PSC and other North Dakota 
agencies having a role in the program 
have sufficient legal, technical, and 
adminstrative personnel and sufficient 
funds to implement, administer, and 
enforce the provisions of the program, 
the requirements of 30 CFR 732.15(b), 
and other applicable State and federal 
laws as discussed in the preceding 
findings. 

E. Disposition of Public Comments 

The comments received on the North 
Dakota program during the public 
comment period further described under 
“General Background on the North 
Dakota Program Submission” raised 
several issues. The Secretary considered 
these comments in evaluating North 
Dakota’s program, as indicated below, 

1. The Mine Safety and Health 
Administration (MSHA) expresses 
concern with North Dakota's regulation 
NDAC 69-05.2-16.09, which states that 
sedimentation ponds shall not be 
removed until the disturbed area has 
been restored and vegetation 
requirements met. MSHA contends that 
the Mine Safety and Health Act requires 
an abandonment plan to be approved 
prior to removal. The North Dakota 
requirement closely parallels the 
corresponding OSM regulation, 30 GFR 
816.46(u), which does not refer to MSHA 
approval. Neither the State nor the 
federal regulation interferes with the 
MSHA requirement for an approved 
abandonment plan. The Secretary is not 
empowered to impose upon the States 
requirements beyond those contained in 
his regulations. 


2. North Dakota regulation NDAC 69- 
05.2-16-09(18), which is analogous to 30 
CFR 816.49(h), provides that the State’s 
requirements for certification reports for 
dams and embankments will be 
established in PSC’s guidelines. MSHA 
expresses the concern that this could be 
in conflict with MSHA regulation 30 
CFR Part 77.216-2(a)(17). North Dakota 
has amended its regulation. MDCC 69- 
05.2-16-09 (17) and (20), to require that 
certification reports for all dams be 
made in accordance with 30 CFR 77.216. 
See Finding 4(c)(xiv). 

3. MSHA notes that North Dakota 
omits all regulations on steep slope and 
underground mining. It points out that 
these activities have occurred in the 
past in North Dakota, and problems 
could arise if such mining should occur 
again. The Secretary has determined in 
Findings 1(a) and 4(c) that it is unlikely 
that mining will take place on steep 
slopes or by underground mining 
methods in the near future and that 
North Dakota will make proper 
provision to regulate steep slope mining 
and underground mining if a need 
should arise. 

4. The U.S. Fish and Wildlife Service 
(FWS) contends that North Dakota does 
not adequately describe, in the narrative 
required by 30 CFR 731.14(g)(10), the 
State’s system for consulting with 
federal fish and wildlife agencies. North 
Dakota has provided a more detailed 
description, at items No. 41, 66, and 75 of 
Part II of the State’s June 12,1980, 
submission, of the process for consulting 
with fish and wildlife agencies. This 
submission points out that the definition 
of a “person having an interest which 
may be adversely affected,” NDAC 69- 
05.2-01-02, has been revised to include 
federal agencies. Such persons are 
afforded opportunity under NDCC 38- 
14.1-18(5) to comment on permit 
applications and to participate in other 
parts of the program. Further, North 
Dakota represents that it officially 
notifies the Fish and Wildlife Service of 
permit application submittals. FWS has 
direct involvement in the program 
through an agreement with the State 
Fish and Game Department as explained 
in the February 29,1980 submission 
(page 76) and in Item 66, Part II, 
Addendum Volume I of the June 12, 

1980, submission. The Secretary finds 
that the FWS has sufficient opportunity 
to participate in the North Dakota 
program. See Findings 4(d) (ix) and 
(xvi). 

5. FWS objects that North Dakota’s 
narrative description of the system for 
designating lands unsuitable for mining, 
as required by 30 CFR 731.14(g)(ll), does 
not address the right of a Federal agency 
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to petition in a situation where federal 
responsibilities are involved. North 
Dakota regulation NDAC 69-05.2-04-03 
allows “any person who has an interest 
which is or may be adversely affected” 
the right to file a petition. The State has 
amended its definition, NDAC 69-05.2- 
01-02, of a person who has an interest 
which is or may be adversely affected to 
include federal agencies. 

6. FWS and other commenters argue 
that North Dakota's narrative 
description of its system for public 
participation, as required by 30 CFR 
731.14(g)(14), appears to be 
comprehensive, but in practice is not 
achieving its goal of reaching the 
interested public. The Secretary finds 
that the North Dakota provisions for 
public participation, except as discussed 
in Finding 4(l)(ii). are consistent with 
the federal provisions. He is not 
empowered to impose upon states 
requirements beyond those contained in 
his regulations. The Department will 
monitor under 30 CFR Part 733 State 
implementation of the public 
participation as well as other provisions 
of approved permanent programs. 

7. FWS argues that there is a legal 
responsibility for North Dakota to 
comply with the Endangered Species 
Act and the Fish and Wildlife 
Coordination Act and recommends 
along with the Department of Energy 
that the State amend NDAC 69-05.2-05- 
06. its analogue to 30 CFR 770.12(c) 
(permit Applications-Coordination with 
requirements Under Oth6r Laws), so 
that these federal laws are referenced in 
this regulation. The Secretary finds that 
North Dakota program provides for 
involvement of State and federal fish 
and wildlife officials to a degree that 
assures consistency with federal laws 
pertaining to fish and wildlife. Further, 
since the State has specifically 
committed itself in the narrative 
portions of the program (Item 66, Part II, 
Addendum Volume I of the June 12,1980 
submission) to coordinate with State 
and federal officials responsible for 
implementation of the Endangered 
Species Act, the Fish and Wildlife 
Coordination Act, and other federal 
Acts, it is not necessary to specifically 
refer to these Acts in the State 
regulations. See findings 4(d)(ix) and 
(xvi). 

8. FWS urges that North Dakota be 
required to adopt the fish and wildlife 
resource data base requirements which 
were contained in the State's original 
version of regulation NDAC 69-05.2-07- 
09 as submitted on February 29,1980. 
The latest changes proposed by North 
Dakota, according to FWS, do not 
provide for agency coordination or a 


standardized data base, which is a 
prerequisite to the preparation of a fish 
and wildlife plan. North Dakota has 
revised regulation NDAC 69-05.2-08-15 
to provide for the gathering of wildlife 
data for the permit area in accord with a 
plan drawn up in consultation with the 
Commission and the State Game and 
Fish Department. The plan must be 
approved by the Commission. The 
Secretary is not empowered to impose 
fish and wildlife plan requirements upon 
the State because 30 CFR 780.16, the 
federal requirement for a fish and 
wildlife plan, was struck down by the 
court in In re: Permanent Surface 
Minning Regulation Litigation (D.D.C., 
Civil Action No. 79-1144, February 26, 
1980, p. 38-39). North Dakota requested 
on September 9,1980, that NDAC 69- 
05.2-08-15, 69-05.2-07-08, and 69-05.2- 
09-17 be approved as a part of the State 
program as provided by the District 
Court Memorandum Opinion dated May 

16.1980. 

9. FWS also urges that North Dakota 
be required to adopt the fish and 
wildlife plan requirements of permit 
applications as contained in the State's 
original submission to OSM on February 

29.1980, as its analogue to 30 CFR 
780.16. The latest changes provided by 
North Dakota, according to FWS, do not 
meet the degree of detail needed for 
protection of fish and wildlife. This 
issue is compounded, the comment 
concludes, since the pre-mining wildlife 
inventory data base has been weakened 
by the State. North Dakota has further 
revised its regulation, NDAC 69-05.2- 
09-17, to require a fish and wildlife 
management plan where impacts could 
be reasonably expected to occur. The 
Secretary believes that the North 
Dakota provision is consistent with the 
federal provision in the context of the 
limitations created by the court decision 
referred to in Comment 9 above. 

10. A third situation in which the FWS 
objects to changes North Dakota made 
in its regulations subsequent to the 
State's February 29,1980, submission 
has to do with North Dakota's 
regulation, NDAC 69-05.2-13-08, which 
is analogous to 30 CFR 816.97, the 
federal rule which requires that the best 
technology available be used to protect 
fish, wildlife, and related environmental 
values. An April 2 amendment deleted 
this requirement from the State’s rule, 
making it unacceptable to FWS. It was 
deleted from the regulation to eliminate 
from the regulations requirements which 
were duplicated requirements of the 
statute. The Secretary finds that the 
requirement for use of best technology 
available remains in the North Dakota 
law at NDCC 38-14.1-24(21) and will be 


fully in effect in the North Dakota 
program. 

11. An additional concern of the FWS 
is that North Dakota’s provisions for 
review of permit applications found in 
NDAC 69-05.2-10 do not adequately 
address the requirements for 
consultation and coordination with FWS 
on the adequacy of fish and wildlife 
plans as provided in 30 CFR 786.17(a)(2), 
“Review of Permit Applications.” 

A related concern is that North 
Dakota’s regulation NDAC 69-05.2-10- 
01 and -02 and statute NDCC 38-14.1- 
18(5) and (6), analogues to 30 CFR 
786.11(c), 786.13(a), and 786.14(a), lack 
the required provisions for the written 
notification of federal fish and wildlife 
agencies on permit applications and the 
right of such agencies to file written 
objections or request informal 
conferences. A third related concern is 
that the North Dakota regulations have 
omitted altogether the requirements of 
30 CFR 786.29, which provides for a 
process for consideration of 
recommendations of state and federal 
fish and wildlife agencies on permit 
applications. As a result, FWS contends, 
coordination is inadequate. 

The requirement for consultation on 
the fish and wildlife plan, although not 
directly struck down by the court in In 
re: Permanent Surface Mining 
Regulation Litigation, (Civil Action No. 
79-1144, February 16,1980) is in effect 
nullified by the fact that the court struck 
down the requirement that such a plan 
exist. 

North Dakota has represented under 
Item 75, Part II, Addendum Volume I, 
June 12,1980, that the FWS. as well as 
any other federal agency which so 
requests, will be officially notified of 
each permit application. In addition. 
North Dakota revised the definition, 
NDAC 69-05.2-01-02(78), of “persons 
with an interest which is or may be 
adversely affected" to include federal 
agencies. This revision provides an 
avenue for the FWS and other federal 
agencies to comment on permit 
applications, to file written objections, 
and to request informal conferences. 

Finally, North Dakota has represented 
that the PSC does consider all comments 
it receives in the permitting process. The 
process and authorities for 
consideration of comments are 
explained in detail in Item 48, Part II. 
Volume I of the State's June 12,1980 
submission. 

12. In light of the April 2,1980, and 
later amendments, FWS is concerned 
that a conflict may develop between 
requirements of the State program as 
amended and those of the State/Federdl 
cooperative agreement for federal lands. 
The State program, FWS contends, 
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would be less stringent than the 
cooperative agreement, which could 
cause significant problems when 
processing permits containing both 
federal and private or State lands. The 
Secretary agrees that there may be 
differences between federal and non- 
federal lands permitting requirements. 
These differences, if any. will be 
handled under cooperative agreements. 

13. The Bismarck U.S. Department of 
Agriculture (USDA) Land Use 
Committee suggests that language be 
added to NDAC 69-05.2-23, North 
Dakota’s analogue to 30 CFR 816.133, 
requiring restoration of woody areas to 
pre-mining conditions at the high value 
which existed prior to mining. The North 
Dakota land use regulation, NDAC 69- 
05.2-23, is consistent with the federal 
regulation, which does not contain the 
suggested language. The Secretary is not 
empowered to impose upon the states 
requirements beyond those contained in 
his regulations. 

14. USDA also asks that North 
Dakota’s analogue to 30 CFR 816.41(a) 
and (b), NDAC 69-05.2-16-01, be 
amended to require that the pre-mining 
landscape configuration of the prime 
farmland soil areas be restored in the 
post-mining landscape configuration. 
Federal regulation 30 CFR 816.101(b) 
requires restoration of prime farmlands 
to the approximate original contour in a 
manner that minimizes effects on ground 
water, minimizes off-site effects and 
supports approved land uses. Regulation 
NDAC 69-05.2-16-01(2) requires that 
drainage channel locations be minimally 
changed so the post-mining land use is 
not adversely affected. NDCC 38-14.1- 
24(2) requires that land be returned to a 
condition capable of supporting uses it 
was capable of supporting prior to 
mining or to higher uses. NDCC 38-14.1- 
24(6) requires the reestablishment of 
prime farmlands. The Secretary believes 
that North Dakota has authority 
consistent with the authority in the 
federal regulations to restore lands as 
the commenter desires and that further 
authority is not required. 

15 The Bureau of Land Management 
(BLM) notes that in North Dakota's 
analogue to 30 CFR Part 779.19, NDAC 
69-05.2-08, the State requires no specific 
detailed information on vegetation for 
fish and wildlife, and that in North 
Dakota’s analogue to 30 CFR 779.20, 
NDAC 69-05.2-07-09, fish and wildlife 
information in extended plans covering 
less than 200 acres is exempted unless 
specifically required. BLM believes that 
as such the State’s regulations may not 
be adequate for protection of wildlife 
resources. 

The Secretary notes that North 
Dakota regulation NDAC 69-05.2-08-15 


requires an inventory of fish and 
wildlife resources. Further, the 
exemption for plans covering 200 acres 
or less has been eliminated from the 
regulations. The Secretary believes 
these regulations are consistent with the 
federal regulations in the context of the 
limitations created by the court decision 
referred to in Comment 9. North Dakota 
has adequate regulations for protection 
of fish and wildlife and their habitat, 
except as determined in Finding 4(c)(ix). 

16. In order to avoid confusing the 
general public or the State regarding the 
relation of the Secretary’s program 
under the Mineral Leasing Act to the 
program under SMCRA. the U.S. 
Geological Survey (GS) recommends 
that North Dakota be informed of the 
respective responsibilities of the 
agencies for interim coal management in 
the BLM/OSM Memorandum of 
Understanding. In response to GS’s 
concern, North Dakota has been sent a 
copy of the Memorandum of 
Understanding. 

17. GS also expresses concern that the 
North Dakota program makes no 
reference to procedures for processing 
exploration applications which include 
federal lands, and recommends that the 
State add language indicating that 
exploration applications for federal 
lands are submitted and approved 
pursuant to procedures identified in the 
BLM/GS/OSM Memorandum of 
Understanding. North Dakota requires a 
permit for federal lands exploration 
under regulation NDAC 43-02-01-06, but 
recognizes in the regulation the need for 
compliance with federal regulations and 
the supremacy of federal regulations. 

The Secretary is empowered by Section 
503(a) of SMCRA to approve the State 
program only for non-federal lands. 
Approval of the North Dakota program 
clearly states in Section F of this 
document that it applies only to non- 
federal lands. It is expected that there 
will be a permanent program 
cooperative agreement, under 30 CFR 
745 between North Dakota and the 
Department of the Interior to clarify 
processes and coordination for activities 
on federal coal lands. 

18. The National Park Service (NPS) 
requests that North Dakota notify the 
NPS Regional director, Rocky Mountain 
Region, before any decision is made to 
approve or deny exploration or mining 
and reclamation permits in areas where 
mining may have the potential to affect 
the resources of park units in the state. 

In addition, NPS requests that it have 
the opportunity to be involved in setting 
bond amounts in such mining areas, and 
that it be allowed to participate in 
inspections in cases where NPS units 


may be affected, especially when these 
inspections are in response to a petition, 
notification of violation, or for release of 
performance bond. 

In response to this and other 
comments, North Dakota has revised 
State regulation NDAC 69-05.2-10-03(5) 
to require written agreement from 
federal agencies prior to approval of a 
permit for mining or for exploration that 
removes more than 250 tons of coal that 
may adversely affect parks or other 
places under federal agencies' 
jurisdiction. The federal agency 
agreement could include a provision on 
bond amount. North Dakota sends 
official notification of permit 
applications to any federal agency 
which requests notice. A copy of NPS’s 
comments has been sent to the State 
along with a request that NPS be 
notified of all permit applications. There 
is no provision in the North Dakota 
program nor in the federal regulations 
for federal agencies to participate in 
inspections other than through the 
citizen complaint provisions in NDAC 
69-05.2-28-01. The Secretary finds that 
the State provisions for involvement of 
NPS in the program are consistent with 
the federal requirements. 

19. NPS contends that it should be 
given an opportunity to directly 
participate in developing criteria for 
designating lands as unsuitable for 
surface coal mining near NPS units. 
These criteria, according to NPS, should 
be related to all resources of the NPS 
units, and to the indirect effects which 
may occur on fragile lands. NPS 
contends that the establishment of 
buffer zones around NPS lands must not 
be left solely to other agencies with 
interests potentially at variance with 
NPS policy, especially when the scenic 
and environmental integrity of the park 
lands may be involved. 

NPS involvement is required under 
North Dakota regulation NDAC 69-05.2- 
10-03(5), which provides that North 
Dakota may not approve mining which 
may adversely affect park lands unless 
there is written agreement from the 
agency with jurisdiction over the park. 
North Dakota law, NDCC 38-14.1-07(3), 
requires joint approval with NPS for 
mining within 300 feet of a national park 
site. Further opportunity for NPS to 
establish criteria for mining near NPS 
lands is not required under the 
Secretary’s regulation, 30 CFR 762. 

The Secretary has instructed the Park 
Service not to seek criteria in state 
programs which would establish "buffer 
zones’’ adjacent to National parks as 
automatically unsuitable for coal 
mining, unless these lands meet one or 
more of the other specific criteria for 
designation. On June 4,1979, the 
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Secretary made final decisions on the 
Federal Coal Management Program. 
Included in those decisions were 
numerous changes in the proposed 
unsuitability criteria for Federal lands. 
The Secretary chose to delete the 
automatic “buffer zone” language for 
national parks and certain other federal 
lands from the first criterion (43 CFR 
3461.1(a)). Instead, he stated lands 
adjacent to a national park should only 
be found unsuitable if they are covered 
by one of the other specific criteria (43 
CFR 3461.1(b)—(t)). This instruction to 
the Park Service assures that that 
agency's approach to state unsuitability 
criteria will be compatible with the 
Secretary's policy on federal 
unsuitability criteria. 

20. The Army Corps of Engineers 
expresses an objection to the fact that 
North Dakota in its analogue to 30 CFR 
816.71 allows professional geologists to 
design and inspect fills. The federal 
regulations allow only professional 
engineers to provide these services. 

In response to this comment, North 
Dakota regulation NDAC 69-5.2-18- 
01(10) has been revised to allow 
inspection only by a registered 
professional engineer. North Dakota law 
NDCC 38—14.1—19(g) requires Fill design 
certification by a registered professional 
engineer. 

21. The Dakota Resource Council 
(DRC) and the Consumer and Utility 
Law Project (CULP) express concern 
regarding the manner in which the North 
Dakota program was developed. 
Specifically, DRC contends that there 
was little opportunity for citizen 
participation in the development of the 
State’s program. The Department of the 
Interior has provided each opportunity 
for public participation which the 
federal regulations allow in the 
development of the North Dakota 
program. The Secretary finds in Finding 
4(1) above that the North Dakota 
program contains provisions for public 
participation consistent with the federal 
provisions. In the course of monitoring 
and funding approved state programs, 
the Department will evaluate states' 
citizen participation functions. The 
provisions for public participation in the 
North Dakota State program 
development are described on page 89 
of the State’s February 29,1980 program 
submission. Those provisions allow 
adequate opportunity for public 
participation. 

22. Another concern of both DRC and 
CULP is that the State's statute does not 
contain the requirement of 30 CFR 
778.13(d) that a permit applicant list all 
current or previous mining permits held 
since 1970 by the applicant in the United 
States. North Dakota has revised its 


regulation NDAC 69-05.2-06-02 to 
require reporting of current or previous 
or pending mining permits held by an 
applicant since 1970 in any state. 

23. DRC expresses concern regarding 
the State's amendments to the program 
proposed at its rulemaking hearing on 
April 2 and 3,1980. The amendments, 
which are based on the decision of the 
U.S. District Court for the District of 
Columbia, In re: Permanent Surface 
Mining Litigation, Civil Action No. 79- 
1144 (D.D.C. February 26,1980) are 
premature, according to DRC, in that the 
ruling is still subject to appeal. The 
proposed amendments, DRC concludes, 
have substantially weakened the 
sections designed to protect prime 
farmlands and alluvial valley floors. The 
Department of the Interior has reviewed 
the effects of the court decision on the 
proposed North Dakota program under 
guidelines described in Section B above. 

24. One commenter alleges that the 
PSC never attempted to present to the 
State legislature a strong legislative 
program, and that, in fact, the PSC saw 
its role as an adversary to OSM, and 
saw as its goal the passage of the 
weakest possible legislation that would 
meet the Secretary’s approval. This 
commenter also expresses the belief that 
unless the PSC is absolutely forced to 
enforce a reclamation program, it is not 
going to be enforced, and recommends 
close oversight by the Secretary. The 
commenter also argues that the law firm 
with which PSC contracted to draft the 
legislation has legal and financial 
interests in coal and mineral rights, and 
should not have been contracted with to 
do that task. 

The Secretary has reviewed the North 
Dakota program under criteria in the 
federal regulations and found it to be 
consistent with SMCRA and the federal 
regulations except as set out in this 
notice. OSM will conduct a program of 
assistance and oversight of the North 
Dakota program under 30 CFR 733, 
similar to the program it conducts in 
other states. 

The Department of the Interior 
requirements in 30 CFR 705 concerning 
financial or legal interest of consultants 
apply only to consultants who perform 
decision-making functions. The 
consultants involved in the North 
Dakota program development did not 
perform decision-making duties. 

The State’s subjective good faith is 
irrelevant in the State program approval 
process as explained in the preamble to 
the rule containing the criteria for 
approval or disapproval of state 
programs, 44 FR 14961 (March 13,1970). 
The Secretary is allowed to disapprove 
a program only where it does not meet 


the requirements of SMCRA and the 
federal rules. 

25. The Department of Energy (DOE) 
also notes that the North Dakota 
submission does not contain the three to 
five year projections of coal production 
which are optional items of information 
under the requirements of 30 CFR 
731.14(h)(8). The State cannot be 
required to provide optional information 
described in this Section. 

26. MSHA expresses concern that 
State regulation NDAC 69-05.2-18- 
01(10) allows PSC to waive excess spoil 
fill construction inspections where PSC 
determines the inspection is not 
necessary. The federal regulation, 30 
CFR 816.71(j) requires inspections at 
specified times during construction. 
MSHA states that North Dakota's 
waiver provision is “in direct conflict” 
with MSHA requirements. The Secretary 
agrees, and does not expect PSC to 
exercise its discretion to grant such a 
waiver, which would clearly violate 
federal law. 

27. DOE comments that North 
Dakota’s submission should contain 
performance standards for underground 
mining in the event that underground 
mining activities are resumed in the 
State. DOE also expresses the belief that 
North Dakota's submission should 
include mountaintop removal 
provisions, stating that these 
performance standards may be 
applicable in “hilly” terrain. The 
Secretary has determined in Findings 
1(a) and 4(c) that the North Dakota 
program need not be modified at this 
time to include performance standards 
for underground and mountaintop 
removal mining methods, due to local 
economic, geologic, and other 
environmental reasons. 

28. The League of Women Voters of 
North Dakota (LWVDN), DRC and 
another commenter raises several points 
about North Dakota's rulemaking 
process in NDAC 69-05.2-01-03. The 
LWVND suggest that the Open Record 
Law of North Dakota be included in the 
reclamation law to assure citizen rights 
of access to information. The Secretary 
considers the Open Records Law, which 
was included in the program submission 
(Appendix C, March 3,1980 submission) 
to be enforceable as part of North 
Dakota's program. (See Finding 4(j)(ii)). 

The LWVND and another commenter 
suggest that the Commssion respond 
within a certain length of time to accept 
or deny a petition for rulemaking. The 
Secretary agrees that a timely response 
to petitions is required, and in Finding 
4(l)(ii) of this notice has found that the 
State provisions require a timely 
decision and response to petitions for 
rulemaking. 
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LWVND suggests that the published 
notice of proposed rulemaking contain a 
ummary of the proposed regulation 
changes, and, along with DRC and the 
other commented that the State should 
allow 30 days, instead of 20, for 
comment after publication. The 
Secretary agrees that the State’s public 
notice requirements in the rulemaking 
process are not consistent with the 
federal requirements and has 
conditioned approval as described in 
Finding 4(l)(iii) above to correct the 
inconsistency. 

Finally, LWVND suggested that the 
notice of proposed rulemaking be 
published in areas outside the vicinity of 
the mining area. However, the North 
Dakota regulations, NDAC 69-05.2-01- 
03(4), provide notice of public hearings 
to be published in the newspapers of 
each county in which surface coal 
mining occurs and in newspapers in the 
general vicinity of such counties. The 
Secretary finds that the State’s 
provisions provide ample exposure for 
public participation and are consistent 
with the goals of the Act. 

29. Another commenter notes that the 
North Dakota program does not include 
a requirement for certain findings in 
writing in the mine permit approval. The 
findings are (1) that the permit is 
complete and accurate, (2) that the 
applicant has demonstrated that 
reclamation can be accomplished, (3) 
that the cumulative hydrologic impact 
has been assessed and the operation is 
designed to prevent damage to the 
hydrologic balance outside the permit 
area and (4) that the land is not in an 
area designated unsuitable for mining. 
While there is no requirement for 
written findings on these matters in the 
North Dakota regulations, the Secretary 
has found that there is in the North 
Dakota statute. NDCC 38-14.1-21(3), a 
requirement for such written findings 
and that the requirements of NDCC 38- 
14.1-21 are consistent with the federal 
requirements under 30 CFR 786.19. 

30. One commenter notes that the 
State program requires, under NDAC 69- 
05.2-09-12(1 )(a), only a discussion of the 
control of the surface and ground water 
drainage into and out of the permit area, 
whereas the federal program, 30 CFR 
780.21(b), requires a plan for the control 
of surface and ground water drainage. 
The Secretary finds that North Dakota 
statute NDCC 38—14.1—14(2)(i) requires a 
detailed description of the measures to 
be taken to assure protection of the 
quality and quantity of surface and 
ground water. 

Further, North Dakota regulation 
NDAC 69-05.2-09-09 specifically 
requires a surface water management 
plan. Thus, the State provisions for 


planning of water control are consistent 
with the federal provisions. 

31. One commenter argues that the 
“Small Operation Exemption” in NDAC 
69-05.2-01-01(2) exceeds State statutory 
authority by requiring a surface mining 
permit for all operators who produce 
more than 250 tons of coal even though 
they may disturb less than two acres 
and is more stringent than the 
corresponding exemption in the federal 
permanent program. Under Section 505 
of SMCRA and 30 CFR 730.11, State 
provisions which are more stringent 
than the federal provisions are not 
construed as inconsistent with the 
federal provisions. Accordingly, the 
Secretary has no objection to the North 
Dakota small operator exemption. 

32. DRC points out that the State 
program does not have a regulatory 
counterpart to the federal requirement 
on availability of records to the public, 

30 CFR 700.14. DRC and another 
commenter point out that another State 
requirement, NDCC 38-14.1-27(5), 
concerning local availability of public 
information, seems to be weaker than 
the corresponding federal requirement in 
30 CFR 842.16(a). The Secretary has 
determined, under Finding (4)(j)(ii), that 
the North Dakota provisions for making 
information available locally are 
consistent with the federal provisions. 

33. DRC expresses concern that the 
North Dakota requirement for contents 
of a petition to designate an area 
unsuitable for mining are not clearly 
established. The North Dakota 
requirement, NDAC 69-05.2-04-03, lists 
five items that the petition must include, 
while the federal requirement, 30 CFR 
764.13(b), lists the same five items but 
states that those items make up the only 
information a petitioner need provide. 
The Secretary has found in Finding 
4(k)(v) that the State provision is 
consistent with the federal provision. 

34. DRC expresses concern that there 
is no definition of the word “frivolous” 
used in North Dakota regulation NDAC 
69-05.2-04-04(3), which allows PSC to 
reject frivolous petitions to designate 
lands unsuitable for mining. However, 

30 CFR 764.15 also uses the term 
frivolous without defining it. The 
Secretary has no authority to require a 
definition or to require criteria for 
determining if a petition is frivolous. 

35. DRC and another commenter 
express concern that the hearing in the 
process for designation of lands 
unsuitable for mining NDAC 69-05.2-04- 
05, is adjudicatory instead of legislative 
as in the federal process. They believe 
that the hearing should be legislative as 
in federal requirement 30 CFR 764.17(a) 
to encourage and promote citizen 
participation in the designation process. 


They believe that the adjudicatory type 
of hearing in North Dakota regulation 
NDAC 69-05.2-04-05 can be intimidating 
to witnesses. The State provisions for 
hearings in the designation of lands 
unsuitable for mining process are 
consistent with the federal provisions, 
as discussed in Finding 4(k)(iv). 

36. DRC expresses concern that North 
Dakota regulation NDAC 69-05.2-12- 
03(5) and North Dakota statute NDCC 
38-14.1-16(7) would allow an operator to 
continue mining without a bond, while 
the federal regulation, 30 CFR 806.12(e), 
would require cessation of surface 
mining operations. The Secretary 
determined in Finding 4(h)(ii), that due 
to the August 6,1980 revision of federal 
regulation NDAC 69-05.2-12-03(5)(c) to 
extend the time to obtain a new bond to 
90 days, the North Dakota provision is 
consistent with the federal provisions. 

37. DRC argues that citizens should be 
granted temporary relief from permit 
approvals under the provisions of North 
Dakota statute NDCC 38-14.1-30(4). 

DRC points out that such relief is 
allowed under Sections 514 (c) and (d) 
of the SMCRA. The Secretary has 
determined in Finding 4(d)(xv) above 
that the State progam provides for relief 
from permit decisions consistent with 
the federal provisions. 

38. One commenter expresses concern 
that the North Dakota provision for 
notice of hearing in the process for 
designation of lands unsuitable for 
mining is less stringent than the federal 
provision. North Dakota statute 38-14.1- 
06(3) provides for notice to be published, 
while federal requirement 30 CFR 
874.17(1), requires an advertisement. 
There is no definition or explanation of 
the word “advertisement”. There is no 
indication that the advertisement in the 
federal requirement is any different from 
a notice published under the North 
Dakota program. 

39. FWS does not believe that the 
State whole-heartedly supports 
wetlands preservation. The Secretary 
finds that the State’s provisions for 
protection of wetlands (NDCA 69-05.2- 
13—08(4)(e)) are almost identical to and 
are fully consistent with the federal 
provisions under 30 CFR 816.97(d)(5). 

The Secretary is not empowered to 
impose upon the States requirements 
beyond those found in OSM regulations. 

40. FWS is concerned that North 
Dakota does not require a permittee to 
report the presence of threatened and 
endangered species in the permit area. 
The Secretary has required, as a 
condition of approval under Finding 
4(c)(ix), that North Dakota adopt a 
requirement for permittees to report the 
presence of threatened and endangered 
species. 
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41. The U.S. Environmental Protection 
Agency (EPA) expresses concern that 
the State has inadequate regulations in 
NDAC 69-05.2-24 for control of dust 
from roads and drilling operations as 
required under federal regulations 30 
CFR 816.95(b). The court remanded 
federal regulation 30 CFR 816.95(b) in In 
re: Permanent Surface Mining 
Regulation Litigation (May 16,1980, p. 
27-29). The State program need not 
include the dust control measures as 
explained in the guidelines for 
remanded regulations in Section B of 
this notice. 

42. One commenter argues that North 
Dakota’s definition of “employee” in 
NDAC 69-05.2-01-02(34) is less stringent 
than the federal definition in 30 CFR 
705.5. The commenter is concerned that 
the State definition excludes consultants 
while the federal definition includes 
consultants who perform any function or 
duty under the Act if they perform 
decision making functions for the State 
regulatory authority under state laws or 
regulations. As discussed in Finding 
4(m)(ii) above, approval is conditioned 
upon adoption of a provision to define 
consultants as employees for purposes 
consistent with the federal definition in 
30 CFR 705.5. 

43. One commenter is concerned that 
North Dakota regulation NDAC 69-05.2- 
10-13(1) does not clearly state that 
operators currently in violation of 
SMCRA or any law, rule or regulation of 
the United States pertaining to air or 
water pollution shall not be issued a 
permit until proof is submitted that such 
violation has been or is being corrected. 
As discussed in Finding 4(d)(iii), North 
Dakota's procedures for considering out- 
of-State violations in permitting 
processes are inconsistent with federal 
requirements, and approval of the State 
program is conditioned on revision to 
make the program consistent. 

44. One commenter is concerned that 
North Dakota law and regulations 
prohibit permit issuance where there is 
a pattern of violations only when these 
violations are in North Dakota. The 
commenter believes that the State 
should consider all violations whether 
or not they occurred within the State of 
North Dakota. The Secretary agrees and 
has conditioned the approval of the 
North Dakota program as described in 
Finding 4(d)(iii). 

45. Two commenters express concern 
that the North Dakota program, NDAC 
69-05.2-22-07(3)(b), appears to measure 
success of revegetation of prine 
farmlands and cropland on the basis of 
measurements of production of the 
approved standard for the last two 
consecutive growing seasons, whereas 
the federal requirement, 30 CFR 


823.15(c), is based on three consecutive 
years. The commenter suggests that the 
State measure of success should be 
based on three years of production. The 
State program approval is conditioned, 
under Finding 4(c)(x), on revision of the 
regulation to provide for the three year 
basis. 

46. Two commenters express concern 
that the definition of “prime farmlands” 
in the North Dakota program, NDCC 38- 
14.1-02(22), is vague. North Dakota's 
definition requires that lands must be 
large enough in size to constitute a 
viable economic unit in order to be 
classified as prime farm lands. The State 
goes on to define a “viable economic 
unit” as being a tract of land identified 
by the State Conservationist of the Soil 
Conservation Service. The commenter’s 
concern is that there are no stated limits 
on the size of a tract and that since there 
is no size limit, the regulatory authority 
has too much discretion in prime 
farmland determinations. The Secretary 
finds that the size of the tract depends 
upon the cooperative soil survey, which 
is performed independently of the 
regulatory authority, or upon the 
important farmland inventory map 
referred to in NDAC 69-05.2-08-09(3). 
The regulatory authority has no input in 
the soil survey or the inventory and 
therefore has no discretion in setting the 
size of a tract. The North Dakota 
process is consistent with the federal 
requirement in 30 CFR 783.27. 

47. FWS expresses concern that North 
Dakota has no provision for reporting to 
OSM its written finding that mining 
activities would not affect the continued 
existence of threatened or endangered 
species or result in adverse modification 
of their critical habitats. The Secretary 
notes that the revised North Dakota 
regulations provide at NDAC 69-05.2- 
10-05(4) that the State must furnish 
OSM a copy of ail Commission findings, 
decisions, or orders on a permit 
application. 

48. FWS expresses concern that 
adverse impacts on endangered species 
may occur from mining activities carried 
out under exemptions or variances 
granted by the Commission where there 
is no coordination with fish and wildlife 
authorities. As discussed in Finding 
4(d)(v), the Secretary finds that the 
North Dakota provisions are consistent 
with the federal requirements. 

49. EPA expresses concern about the 
length of time allowed to report permit 
violations related to surface waters to 
the regulatory authority. Federal 
regulation 30 CFR 816.52(b)(l)(iii) 
requires that permittees report such 
permit violations “immediately.” The 
State requires in NDAC 69-05.2-16- 
05(l)(d) that the permittee notify PSC 


within five days. EPA questions whether 
or not five days constitutes an 
immediate report. 

The Secretary notes that the reporting 
requirement referred to is within a 
paragraph concerning quarterly water 
monitoring reports. The paragraph 
which precedes this paragraph, 30 CFR 
816.52(b)(l)(ii), contains a requirement 
that where monitoring reveals a 
violation of the permit condition the 
violation must be reported “within five 
days.” The Secretary concludes that the 
term “immediately” as used in 
816.52(b)(l)(iii) is designed to make it 
clear that although the provision deals 
with quarterly reports, permittees may 
not wait until the quarter is up to report 
violations, and that “immediately” in 
this context has the same meaning as 
“within 5 days,” which was used in the 
preceding paragraph in connection with 
an identical action. (See 44 FR 15174 
(March 13,1979)). Therefore, North 
Dakota’s use of "within 5 days” is 
acceptable. 

50. EPA points out that the State 
regulation NDAC 69-05.2-16-18 
concerning water discharges has no 
requirement that water be discharged 
into underground mines “as a controlled 
flow,” as required by federal regulation 
30 CFR 816.55(b). The Secretary has 
determined in Finding 4(c)(xi) that the 
North Dakota regulation for discharge 
into underground mines is as stringent 
as the federal provision. 

51. EPA expresses concern that the 
North Dakota provision, NDAC 69-05.2- 
21-03, for covering toxic forming 
materials does not specifically require 
use of the best available nontoxic cover 
materials and that the State allows use 
of less than four feet of non-toxic cover 
material in certain cases. As discussed 
in Finding 4(c)(xii), the Secretary has 
found that the North Dakota 
requirement is as stringent as the 
federal requirement in 30 CFR 
816.103(a). 

52. The Heritage Conservation and 
Recreation Service Expresses concern 
that because OSM has suspended 
portions of 30 CFR 761.11(c) and 30 CFR 
761.12(f)(1), numerous currently 
unidentified historic, archaeological, 
and other cultural resources in North 
Dakota which may be eligible for the 
National Register could be lost or 
destroyed because of surface mining 
permits issued by the state pursuant to 
OSM regulations. As discussed in B 
above, the Secretary must disapprove 
State regulations which are similar to 
suspended or remanded federal 
regulations. On September 9,1980, North 
Dakota requested that state program 
provisions NDCC 38-14.107 and NDAC 
69-05.2-04-01 be approved. 
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53. North American Coal Corporation 
(NACC) expresses concern that 
companies which were recently issued a 
new mining permit must, under NDAC 
69-05.2-05-05, again meet all the 
procedural requirements for permitting 
even though the recently approved 
permit application may allegedly have 
been designed and submitted under 30 
CFR Chapter VII requirements and 
approved by both the State and OSM 
under 30 CFR Chapter VII or equivalent 
State standards. NACC is particularly 
concerned about having to refile new 
bonds and pay new permit application 
fees. However, NACC is mistaken in its 
statement that companies which have 
recently obtained permits on federal 
land have met the full panoply of 
requirements under 30 CFR Chapter VII. 

During the last year, some surface 
coal mining operations in federal lands 
have been reviewed by OSM under 30 
CFR 211 and the performance standards 
of the permanent program on federal 
lands (30 CFR 740 et seq.) even though 
the effective date for operator 
compliance with the latter regulation 
was postponed. See 44 FR 77440-47, 
December 31,1979. As noted in several 
public notices published over the last 
few months, this procedure does not 
relieve the operator of the obligation to 
file a new permit application not later 
than two months after the effective date 
of approval of the state program. See, 
for example. 45 FR 10909-10, February 
19,1980 (Big Sky Mine); 45 FR 12366, 
February 25,1980 (Energy No. 1 and No. 

2 Mines); 45 FR 37307-08, June 2,1980 
(Skyline Mine). 

The regulation setting forth this 
obligation appears at 30 CFR 701.11(b) 
and 741.11 (44 FR 77446, December 31. 
1979). Upon receipt of the complete 
application required under 30 CFR 
741.11(a), OSM will review the 
application pursuant to all requirements 
of 30 CFR Chapter VII, Subchapter D 
(and pursuant to the cooperative 
agreement, if any). OSM expects that its 
review of these mine plans can be 
primarily limited to the requirements of 
the applicable state program, regulation 
changes, if any, mine plan revisions, and 
matters raised by public comment. The 
Secretary finds that the North Dakota 
regulations that address permit fees and 
bonding in the permitting process are 
consistent with the federal regulations. 

30 CFR 771.25 and 30 CFR 800.11, and no 
further changes are necessary. The 
Secretary is not empowered to impose 
conditions on states beyond those in his 
regulations. 

54. NACC expresses concern that 
North Dakota bonding regulation, NDAC 
f&-05.2-12-01, requires a legal 


description of bond increments 
throughout the permit area. NACC 
suggests eliminating the requirement for 
giving a legal description of an area that 
it believes is likely to change and cannot 
be definitely determined until further in 
the future. It is concerned with having to 
redevelop the legal descriptions at 
considerable expense. The federal 
regulation, 30 CFR 800.11(b), does not 
require a legal description. The 
provision for a legal description is more 
stringent than the federal requirement 
and as such must be accepted by the 
Secretary under Section 505 of SMCRA 
and 30 CFR 730.11. 

55. NACC expresses concern that the 
reporting requirements for water quality 
under NDAC 69-05.2-16-05 might result 
in duplicate reports for National 
Pollutant Discharge Elimination System 
and PSC. The regulation calls for a 
report within 28 days of the end of the 
quarter or within 90 days following 
sample collection, whichever is earlier. 
The Secretary notes that the North 
Dakota wording closely follows the 
wording in the federal regulation, 30 
CFR 816.52. The preamble to the federal 
rule, 44 FR 15172 (March 13,1979), 
explains that the regulations were 
designed to avoid duplicative reporting. 
Thus, the federal requirement for 
reporting within 90 days of sample 
collection must be read to mean within 
90 days of the end of the sample 
collection period, which is the quarter. 
The Secretary has no authority to seek a 
change in the North Dakota regulation, 
since it is equivalent to the federal 
regulation. 

56. The Environmental Policy Institute 
(EPI) expresses concern that the North 
Dakota cut-off date for establishment of 
valid existing rights is July 1,1979, while 
the federal date is August 3.1977. EPI is 
further concerned that the State 
recognizes a “good faith” attempt to 
have obtained a permit to be equivalent 
of having obtained a permit for purposes 
of establishing valid existing rights. In 
Finding 4(k)(iii) the Secretary has found 
that the use of the July 1,1979 date is 
inconsistent with the federal 
requirements and has conditioned 
approval of the North Dakota program 
on the revision of dates for 
establishment of valid existing rights. 
The “good faith” standard is acceptable 
because the court in In re: Permanent 
Surface Mining Regulation Litigation, 
Civil Action No. 79-1144 (D.D.C. 
February 26,1980), held that the 
requirement of 30 CFR 761.5(a)(2)(i) that 
the operator had all necessary permits 
by the cut-off date was too strict. The 
court agreed with industry arguments 
that where dilatoriness of a government 


agency has prevented an operator from 
obtaining all the required permits, he or 
she should not be treated as failing to 
meet the “all permits” requirement. The 
Secretary expects that North Dakota’s 
provision will be interpreted consistent 
with the court’s holding. When the 
Secretary amends or issues an 
interpretive rule on 30 CFR 761.5(a)(2)(i) 
to implement the court’s holding North 
Dakota will have an opportunity to 
amend its provision, if necessary, under 
the program amendment procedures of 
30 CFR 732.17. 

57. EPI expresses concern that there is 
no explanation of who is the “proper 
authority” from whom PSC must obtain 
approval prior to allowing operations 
within 100 feet of a public road or 
allowing the road to be moved under 
NDCC 38-14.1-07. EPI is also concerned 
that PSC make a finding concerning the 
road location. The Secretary notes that 
North Dakota regulation NDAC 69-05.2- 
04-01(4) explains that the “proper 
authority" is the authority with 
jurisdiction over the public road and 
that the PSC must make a written 
finding on effects of the proposed 
mining. The Secretary also notes that 
North Dakota is required to make a 
written decision on any hearings in 
accordance with NDCC 38-14.1-28. 

58. EPI comments that under 30 CFR 
761.12, prior approval of a permit for 
mining within a specified distance of a 
home requires that there must be a 
written waiver by the owner. The North 
Dakota regulations require this written 
waiver under NDAC 69-05.2-04-01(5). 

59. EPI believes that there are wooded 
lands in the coal areas of North Dakota 
and that timber management and 
silviculture should be added to the list in 
NDAC 69-05.2-01-02(106) of significant 
values which are incompatible with coal 
mining. EPI presents no evidence to 
support its statements on wooded lands. 
The Secretary disagrees with EPI’s 
suggestion, and has found in Findings 
l(a)(vii) and 4(c) above that there are no 
commercial forests in the areas of 
known surface minable coal reserves. 

60. EPI believes that the definition of 
surface coal mining operations which 
exist “on the date of enactment” should 
mean those which existed on August 3, 
1977, not on July 1,1979, as in the State 
regulation. The Secretary disagrees, as 
discussed in Findings 4(k)(ii) and (iii) 
above. 

61. EPI feels that the State definition 
of “public road,” NDAC 69-05.2-01-02, 
must be changed because it applies only 
to those roads “acquired by 
prescription” while the federal 
definition, 30 CFR 761.5, does not 
address ownership. The Secretary 
disagrees. The North Dakota definition 
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does not apply only to roads acquired 
by prescription; it includes roads 
acquired by prescription. North Dakota 
includes all public ways “for purposes 
of vehicular travel” regardless of how or 
even whether they may have been 
acquired for use as a public road. This is 
equivalent to the federal definition 
which includes ‘‘any thoroughfare open 
to the public for the passage of 
vehicles.” The federal definition would 
also include all roads acquired by 
prescription. 

62. EPI notes that federal regulation 30 
CFR 761.12(b)(2) requires the regulatory 
agency to seek a “determination or 
clarification” of the location of protected 
places or sites in relation to proposed 
mining operations, if the locations are 
not clearly known. The regulatory 
authority must seek the “determination 
or clarification” from the agency 
responsible for the protected place or 
site, and must inform the agency that it 
must respond within 30 days of the 
request. North Dakota's corresponding 
requirements, NDCC 38-14.1-21(2) and 
38-14.1-03(21), state that the 
Commission will consider advice from 
others in Commission approvals. The 
North Dakota program, NDAC 69-05.2- 
10-01(2), provides for review of each 
application by an advisory group which 
includes persons with responsibilities in 
and knowledge of protected places and 
sites. The Secretary finds that the North 
Dakota program provisions in NDAC 69- 
05.2-04 through 08, for information and 
data to be furnished, and the above 
* cited provisions for coordination with 
other agencies, make the inclusion of the 
omitted detail unnecessary. 

83. EPI is concerned that the public 
hearing concerning mining near a road 
might be combined with a public hearing 
concerning permit approval. EPI 
believes a separate hearing on a road 
would provide far greater public 
participation because it is treated as a 
distinct issue. The federal regulation, 30 
CFR 761.12(d) provides for the hearing, 
but is silent as to whether it must be 
conducted as a separate hearing or can 
be combined with another hearing. The 
corresponding State requirement, NDAC 
69-05.2-04-01(4) is also silent on the 
question of combining hearings. The 
Secretary finds that the North Dakota 
provisions for road hearings are 
consistent with the federal provisions. 

64. A representative of CULP 
maintains that intervention is available 
only in very limited instances in the 
North Dakota program because of 
limitations in North Dakota regulation 
NDAC 69-02-02-05. The Secretary 
agrees with the commenter and has 
conditioned approval of North Dakota's 


program to insure that its intervention 
rights are consistent with and as broad 
as the Federal provisions in 43 CFR 
4.1110. See Finding 4(g)(i). 

65. CULP also maintains that 
discovery rights under Rule 34 of the 
North Dakota Rules of Civil Procedure 
are not applicable in administrative 
proceedings. North Dakota has stated, in 
Item 118, Part II. Addendum Volume I, 
June 12,1980, that its Rules of Civil 
Procedure governing discovery are 
applicable to administrative proceedings 
and are substantially identical to Rule 
34 of the Federal Rules of Civil 
Procedure. The Secretary finds under 
Finding 4(g)(ii) that these 
representations are accurate, and 
accordingly that North Dakota provides 
discovery rights as broad as those 
provided for under the federal 
regulation, 43 CFR 4.1140. 

66. CULP is also concerned that the 
authority for total agency discretion in 
awarding costs and expenses under 
NDCC 38-14.1-36(1), as well as the lack 
of delineation of permissible expenses, 
is inconsistent with the federal 
requirement in 43 CFR 4.1290-1296. The 
Secretary, under Finding 4(g)(iv), has 
conditioned approval of regulations 
regarding the award of costs and 
expenses, in accordance with the 
federal provisions found in 43 CFR 
4.1290 through 4.1296. 

67. EPI is concerned that NDAC 69- 
05.2-04-01(5)(a) seems to allow for a 
waiver for mining near a home to be 
obtained under conditions different than 
under the federal regulations 30 CFR 
761.12(e). The Secretary notes that the 
State has adopted wording almost 
identical to the federal regulation 
wording concerning waivers and that 
this establishes the basis for 
determining the validity of a waiver. 

The State further specifies under 69- 
05.2-04-01(5)(a) (1) and (2) that a 
previously obtained valid waiver is 
acceptable and that a valid waiver may 
remain in effect against subsequent 
purchasers. 

In the permanent program litigation, 

In re: Permanent Surface Mining 
Regulation Litigation , Civil Action No. 
79-1144 (D.D.C. February 26,1980), OSM 
agreed to amend its regulation to 
provide that a valid waiver obtained 
before SMCRA remains valid and that 
valid waivers are effective against 
subsequent knowing purchasers. The 
State's provision already does this. 

North Dakota will have an opportunity 
to amend its program under 30 CFR 
732.17 if necessary to meet the 
requirements of the federal rule when its 
amendment becomes final. 

68. North Dakota has no specific 
requirement to send permit applications 


to federal, state or local agencies when 
proposed operations may adversely 
affect protected places under the 
responsibility of the agencies. EPI 
expresses concern that the State 
regulations are not consistent with 
federal provision 30 CFR 761.12(f)(1). 
The State does send permit application 
materials to the agencies when the 
proposed mine is within 300 feet of the 
protected place (69-05.2-04-01(6)), and 
does require approval of the agency 
where the protected place may be 
affected by mining operations (69-05.2- 
10-03(4)). The Secretary finds that North 
Dakota's provisions are consistent with 
federal regulations for notifying and 
providing applications to the proper 
agencies. 

69. EPI believes that the State should 
refer to SMCRA and the federal 
regulations (30 CFR 762.11) as well as 
the State law (NDCC 38-14.1-05) as 
criteria in the process of designating 
lands unsuitable for mining. The 
Secretary disagrees. In approving the 
North Dakota program, the Secretary 
finds the State’s criteria acceptable for 
use in the designation process since they 
meet federal requirements; reference to 
the federal requirements would add 
nothing to the state’s criteria. 

70. EPI expresses concern that the 
State's criteria for discretionary 
designation of lands unsuitable for 
mining under NDCC 38-14.1-05(2) are 
too limiting. It notes that the State 
statute in (2) (b), (c) and (d) uses “and” 
in a number of places where 30 CFR 
762.11(b), which implements Section 
522(a)(3) of SMCRA, uses “or.” 
However, in all but one of the instances 
Section 522(a)(3) of SMCRA uses “and.” 
The State’s statute is identical to the 
federal statute except that SMCRA 
522(a)(3)(d) states that an area may be 
designated where mining will affect 
natural hazard lands in which mining 
could “endanger life and property, such 
lands to include areas subject to 
frequent flooding and areas of unstable 
geology." EPI comments that under the 
State statute, it appears that the area 
would have to be flood-prone and 
unstable. However, the Secretary does 
not interpret North Dakota's statute to 
provide that land does not qualify as 
natural hazard land without also being 
flood-prone and unstable. Rather, the 
State statute, like the federal statute, 
makes it clear that flood-prone areas 
and unstable areas are examples of 
natural hazard lands. Furthermore, it is 
clear from the phrase “area subject to 
frequent flooding and areas of unstable 
geology” in North Dakota's statute that 
an area need not be both flood-prone 
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and unstable; otherwise the second 
“areas” would not be there. 

71. EPI expresses concern that the 
State definition in 69.05.2-01-02 of 
“substantial legal and financial 
commitments in a surface coal mining 
operation” is not consistent with the 
federal definition (30 CFR 762.5). The 
State has adopted the federal regulation 
verbatim except that it has omitted the 
example of a substantial legal and 
financial commitment which is included 
in the federal regulation. The example 
clarifies that the purchase of coal in 
place or the right to mine coal does not 
constitute a substantial and legal 
commitment. The Secretary finds the 
State’s omission of the example is 
acceptable since an example does not 
change the meaning of the definition. 

72. Under NDCC 38-14.1-09, North 
Dakota has exempted certain lands from 
the processes of designation of lands 
unsuitable for mining. EPI is concerned 
that the effective date for the exemption 
for ongoing mines should be the 
effective date of SMCRA and not the 
effective date of the North Dakota Act. 
The Secretary has found, under Finding 
4(k)(ii) above, that the date in the North 
Dakota Law does not grant rights or 
exemptions different from those in the 
federal Act. 

73. EPI is concerned that exploration 
on lands designated unsuitable for 
mining should be approved by the 
agency with designation authority. The 
State program under NDAC 69-05.2-04- 
02 calls for approval by the North 
Dakota Geological Survey. The 
Secretary has no authority to require 
approval by a particular agency, but 
only to assure as stated under 30 CFR 
Part 815 that proper approval 
procedures and criteria are in place. The 
Secretary finds that the State proposal is 
acceptable. 

74. EPI expresses concern that North 
Dakota may not under NDAC 69-05.2- 
04(7) allow a petitioner for designating 
lands unsuitable for mining all the rights 
provided by the Federal regulation 30 
CFR 764.15(a)(7) during the permitting 
process. EPI is especially concerned 
about time limitations on filing a 
petition. The Secretary has found under 
Finding 4{k)(i) that the State provisions 
for filing petitions within specified time 
limits are consistent with the federal 
provisions. 

75. The State regulation NDAC 69- 
05.2-04-04(11) provides for petitions and 
related information to be available for 
public review at the PSC office-in 
Bismarck during normal business hours 
and at the proper County Auditor Office. 
They also provide for copies at a 
reasonable cost from the PSC. EPI is 
concerned that the regulation does not 


additionally specify that the information 
is available during business hours at the 
County and is available for copying at a 
reasonable cost at the County. The 
federal regulation 30 CFR 764.15(d) 
provides that the information shall be 
available for copying at a reasonable 
cost during normal business hours “at a 
central location of the county or multi¬ 
county area” as well as at the main 
office of the regulatory authority. The 
Secretary believes that the North 
Dakota proposal provides public 
availability consistent with the federal 
program, considering the small size of 
towns in the coal areas and the 
concentration of persons with an 
interest in coal mining in the Bismarck 
area. 

76. Federal regulation 30 CFR 764.17 
provides for a notice of a hearing in the 
process for designation of lands 
unsuitable for mining. Under the federal 
regulation there must be a certified mail 
copy sent to certain parties, and the 
certified mail copy must be postmarked 
at least 30 days before the date of the 
hearing. North Dakota has a similar 
procedure under NDAC 69-05.2-04-05, 
but does not specify that the certified 
mail notice must be postmarked 30 days 
prior to the hearing, although the State 
does require a 30-day notice. EPI 
suggests that the postmark requirement 
be included in the State regulation. The 
Secretary finds that the State’s 
requirement of a 30-day notice meets the 
federal requirement. 

77. EPI believes there should be a date 
by which the State’s data base and 
inventory system should be established 
for use in the process for designation of 
lands unsuitable for mining. The 
Secretary notes that there is no date in 
the federal regulation (30 CFR 764.21) 
and accordingly finds that none is 
required in the State regulation. 

78. The Public Lands Institute (PLI) 
conducted a preliminary study of 
surface coal mining inspection and 
enforcement activities by the State of 
North Dakota since late 1978. PLI found 
that North Dakota conducted frequent 
inspections, discovered an average of 
over 20 violations at each mine and 
followed up on inspections. The PLI has 
not determined if the State did the 
required number of inspections of each 
type—partial and complete. It reported 
that of 127 violations observed, only 7 
notices of violations were issued and it 
was not known whether or not the 
violations were issued in the field. PLI 
reports that its preliminary study results 
indicated that North Dakota has failed 
to fully enforce the Act, the cooperative 
agreement, and other authorities. 
However, history of performance in 


inspection and enforcement is not a 
criteria for determining whether a state 
program should be approved. The 
criteria the Secretary is to consider are 
listed at 30 CFR 732.15. The Secretary 
will evaluate the State’s activities under 
the permanent program in his oversight 
role under Section 504(a)(3) and (b) and 
30 CFR Part 733. 

79. EPI and PLI express concern that 
certain permit applicant reporting 
requirements in Section 507(b)(3) and (4) 
of SMCRA such as listing all previous 
and current out-of-state permits and 
violations, are not in the State statute 
even though they are covered by State 
regulations under NDCC 38-14.1-14(1 )(f) 
and (e)(3). The Secretary notes that the 
Attorney General of North Dakota has 
reviewed and attested to the legality of 
the regulations. In addition, NDCC 38- 
14.1-03(10) grants broad authority to 
PSC to issue permits in accordance with 
SMCRA and NDCC 38-14.1-03(11), a 
general grant of rulemaking authority, 
allows PSC to promulgate “such 
regulations as may be necessary” to 
carry out the purposes of SMCRA. 
Therefore the Secretary finds that no 
statutory change is necessary. 

80. The EPI and the PLI express 
concern that the State statute does not 
require a permit application to include 
the staffing and termination dates of 
each phase of the mining operation and 
the number of acres affected as required 
in Section 507(b)(8) of SMCRA. The 
Secretary notes that the exact wording 
about which EPI and PLI are concerned 
is included in North Dakota regulation 
NDAC 69-05.2-09-01 (2) and is 
equivalent to the language in the federal 
Act. 

81. The EPI and the PLI express 
concern that the State allows permit 
bonding in one-year increments under 
NDCA 69-05.2-12-01(4) while the 
federal act (Section 509(a)) requires 
bonding for the “initial permit term,” 
which the commenters believe to be five 
years. The Secretary disagrees. Federal 
regulation 30 CFR 800.11(b)(2) allows for 
incremental bonding on a yearly basis, 
and the Secretary determined upon 
adoption of this regulation that 
incremental bonding was consistent 
with the federal Act. 

82. The EPI and the PLI are concerned 
that there is no clear statement in the 
regulations that no permit is to be issued 
if there is a pattern of violations. There 
is a clear statement of this requirement 
in NDCC 38-14.1-21(5), but EPI and PLI 
believe that this is not adequate. The 
Secretary disagrees. The Secretary finds 
that state programs can function 
properly without expressing all statutory 
requirements in regulations and will 
approve state programs which are 
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designed to operate in part directly from 
statutory authority without expression 
of that authority in regulations. Under 30 
CFR 732.15, the Secretary is to evaluate 
state programs based upon all the 
information in the record, including both 
the state statutes and regulations. There 
is no requirement that statutory material 
be repeated in regulations. 

83. The Federal Act requires under 
Section 521(d) a finding that a permittee 
can restore prime farmlands to their 
original or a higher productivity. 
However, operations permitted prior to 
August 3,1977, are exempted from 
having to make this showing upon 
revision or renewal of permits. North 
Dakota has a parallel statutory 
provision (NDCC 38-14.1-19(2)), but the 
cutoff date is July 1,1979. The EPI and 
the PLI expressed concern that the 
North Dakota date should be changed to 
August 3,1977. The Secretary Finds that 
the use of the later date is consistent 
with the Act. North Dakota implemented 
an interim program which included 
prime farmland provisions of the Act. 
Therefore, no grandfather rights could 
have been acquired since August 3,1977. 
Similar questions of cutoff dates are 
discussed in more detail under Findings 
4(k)(ii) and 4(k)(iii) above. 

84. EPI and PLI are concerned that the 
North Dakota statute NDCC 38-14.1- 
30(4) allows only a permittee to seek 
temporary relief and that such relief is 
only from a notice of violation (NOV) or 
a cessation order (CO). Federal statute 
Section 514(c) and (d) of SMCRA and 
Federal regulation 30 CFR 787.11(a) and 
(b) allow any person who has an 
interest which is or may be adversely 
affected to request temporary relief from 
decisions on permits, NOVs, or COs. 
However, North Dakota statute NDCC 
38-14.1-20(3) provides a 30-day time 
period between permit approval and 
issuance. During this time period a 
publication of notice of approval and 
right to initiate a formal hearing on the 
decision is provided under NDAC 69- 
05.2-10-05(4). Furthermore, NDAC 69- 
05.2-10-05(4) provides that the permit 
shall not be issued until a decision has 
been issued after a formal hearing, if a 
hearing is held. The Secretary has 
determined, under Finding 4(d)(xv), that 
the State program provisions for relief 
from decisions on permits are consistent 
with the federal provisions. 

Nevertheless, the Secretary has found 
under Finding 4(j)(ix) that the State has 
no provision for any person other than a 
permittee to request temporary relief 
from notices of violation or cessation 
orders. Therefore, North Dakota’s 
program provisions for temporary relief 
are not consistent with the federal 


provisions and program approval is 
conditioned accordingly. 

85. The Heritage Conservation and 
Recreation Service (HCRS) commented 
that numerous currently unidentified 
historic, archaeological, and other 
cultural resources that may be eligible 
for the National Register could be 
destroyed or lost unless steps in the 
permitting process are taken to 
adequately insure the identification of 
such resources. The Secretary believes 
that the Programmatic Memorandum of 
Agreement between OSM and the 
Advisory Council on Historic 
Preservation (See 45 FR 41988. June 23, 
1980) will allow the State Historic 
Preservation Officer (SHPO) to have an 
integral part in insuring identification of 
historic lands for each permit 
application. The Secretary also notes 
that 30 CFR 761.11(c) and 761.12(f)(1), 
relating to lands unsuitable for mines, 
have been suspended to the extent that 
surface coal mining operations are 
prohibited on lands that would affect 
places merely “eligible” for listing on 
the National Register of Historic Places. 
Therefore, the Secretary must 
disapprove any portion of North 
Dakota’s proposed program containing 
such language, under the guidelines in 
Section B above. While the Secretary 
cannot require that remanded and 
suspended regulations be included in a 
state program, North Dakota requested 
on September 9,1980, that NDCC 38- 
14.1-07 and NDCC 69-05.2-04-01 be 
approved. 

86. EPI and PLI express concern that 
the State law Section 28-32-12 provides 
for transcripts of administrative 
hearings only upon payment of a 
uniform charge. EPI and PLI believe that 
imposing a transcription fee is an undue 
burden on a citizen's right to participate 
in administrative or judicial appeals. 

The Secretary finds that the payment 
requirement is reasonable and not 
inconsistent with Section 514(e) of 
SMCRA, which only requires that a 
transcript or verbatim record be “made 
available.” In addition, the State 
approval is conditioned on the 
incorporation of provisions in 43 CFR 
4.1294 for award of costs to aid citizen 
participation. 

87. EPI and PLI express concern that 
the State does not specifically refer to a 
soil survey as a determining factor in 
measuring success of prime farmland 
revegetation. The Secretary notes that 
North Dakota requires a soil survey on 
prime farmlands (NDCC 38-14.1-24(5)). 
The information gained from the survey 
would be available for use in recovering, 
stockpiling, and restoring topsoil and. to 
the extent possible, in ensuring 


revegetation success on prime 
farmlands. North Dakota has also 
proposed under NDAC 69-05.2-28-01(2) 
to measure prime farmland revegetation 
success by comparison of actual 
production against a standard. The 
Secretary finds the North Dakota 
requirements consistent with the federal 
requirements. 

88. EPI and PLI express concern that 
federal agencies might not be allowed to 
file written objections to bond release as 
provided for in federal regulation 30 
CFR 807.11(c). The North Dakota Law, 
NDCC 38-14.1-17(2), allows any person 
who has a valid legal interest that is or 
may be adversely affected to file written 
objections. The Secretary notes that 
North Dakota has revised its definition 
under NDAC 69-05.2-01-02(78) of 
“person having an interest which is or 
may be adversely affected” to include 
any federal agency. 

89. EPI and PLI express concern that 
North Dakota had no provision 
consistent with the federal requirements 
under 30 CFR 761.12(f)(1) for joint 
approval of mining operations which 
may adversely affect parks and certain 
historic places except where mining 
would be within 300 feet of the park or 
place. The Secretary notes that North 
Dakota has revised the Sate regulation. 
NDAC 69-05.2-10-03(5), to require the 
written agreement of the federal, State, 
or local governmental agency with 
jurisdiction over a park or place prior to 
approval of mining which may adversely 
affect the park or place. See Finding 
4(k)(vi). 

90. PLI and EPI urge that the Secretary 
not permit North Dakota to cure 
deficiencies in its program by the 
improper use of Attorney General 
opinions, regulation changes, or letters 
from state officials to OSM employees. 
Such cures, it was argued, create new 
problems, such as regulations which 
invite lawsuits because of the lack of 
supporting sections in the State law and 
a confusing, contradictory, and 
piecemeal State program which prevents 
citizens from understanding it so they 
can protect their interests. 

With regard to Attorney General 
opinions, the Secretary relies on the 
Attorney General as an expert on State 
law in North Dakota. These opinions 
have not been used to cure deficiences, 
but only to resolve ambiguities. 

Regulation changes are appropriate 
where they are supported by the state 
law and have not been relied upon 
where such support is lacking. Under 30 
CFR 732.15, the Secretary is to consider 
“information contained in the program 
submission” as part of the basis for his 
decision on state programs; there is no 
requirement that all aspects of the 
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federal statute must be covered by 
direct state statutory authority, as long 
as they are adequately covered in the 
program. Specific comments criticizing 
the use of regulations in particular 
instances have been considered in the 
gpecific situation involved. 

Policy statements are also part of the 
state program and are binding promises 
as to how the program will be 
administered. The Secretary’s approval 
of this program is based upon the state’s 
policies as expressed in these 
statements, and any failure by the state 
to abide by these promises would be a 
violation of its program, just as a 
violation of its statute or regulations 
would be. 

The Secretary does not agree that this 
state program is piecemeal. This 
document reflects the Attorney General 
opinions and policy statements relied 
upon in approving North Dakota’s 
program, and can be relied upon by the 
public as a source of information about 
the use of such material. 

91. The Bismarck U.S. Department of 
Agriculture (USDA) Land Use 
Committee expresses concern that North 
Dakota regulation NDAC 69-05.2-16- 
04(c)(1) grants an exemption from the 
use of sediment ponds where “small” 
areas are involved. USDA Land Use 
Committee believes this exemption is 
not necessary. The wording of the 
exemption in the State provision is the 
same as the wording of the federal 
provision in 30 CFR 816.42. The 
Secretary is not empowered to require a 
change in a provision which is the same 
a9 a provision in his regulations. 

92. The Bismarck USDA Land Use 
Committee feels that the State 
regulations should not be a carbon copy 
of the federal regulations and that the 
State regulations should be more 
stringent where needed. The Secretary 
is not empowered to require a State’s 
regulations to be more stringent than the 
federal regulations. 

93. The Bismarck USDA Land Use 
Committee recommends that the term 
“shallow groundwater” in NDAC 69- 
05.2-16-06 be defined. The term 
“shallow groundwater” is used in the 
corresponding federal regulation 30 CFR 
816.43 and is not defined in the federal 
program. The Secretary is not 
empowered to require the State to add 
this definition, which does not appear in 
his own regulations. 

94. One commenter expresses concern 
that decisions of the U.S. District Court 
in In re: Permanent Surface Mining 
Regulation Litigation, Civ. Action No. 
79-1144 (D.D.C., February 26 and May 
18,1980) have substantially weakened 
sections designed to protect prime 
farmlands and alluvial valley floors. The 


commenter believes that states should 
not change their regulations based on 
the decision because the decision is 
subject to appeal. The court decision, in 
part (Mem. Op., May 16,1980, p. 49), 
directed the Secretary to disapprove 
parts of state programs which relate to 
federal regulations suspended or 
remanded by the decision. However, on 
August 15,1980, the court stayed this 
portion of its opinion. The effect of the 
stay is to allow the Secretary to approve 
stae program provisions equivalent to 
remanded or suspended regulations, 
where the state so requests. The 
Secretary has complied with the 
decision using the guidelines in Section 
B, above. 

95. The Department of Energy (DOE) 
believes the North Dakota program 
should specifically address the 
anticipated costs for reviewing the 
permit applications in response to 30 
CFR 731.14(g)(2). This regulation 
requires narrative descriptions, flow 
charts, or other appropriate documents 
on the proposed system for assessing 
fees for permit applications. There is no 
requirement to specificially address the 
anticipated costs for reviewing permit 
applications. The Secretary is not 
empowered to require information from 
the States unless his regulations require 
submission of the information. 

96. EPA believes the State should 
clarify the definitions of ephemeral, 
intermittent and perennial streams in 
NDAC 69-05.2-01-02, so as to insure 
that the State provisions relating to 
streams are as stringent as the federal 
provisions. The State definitions of 
ephemeral and perennial stream are the 
same as the federal definitions in 30 
CFR 701.5 except that the State 
definition of perennial stream excludes . 
the statement that ‘The term [perennial 
stream] does not include intermittent 
stream or ephemeral stream. ” The 
statement is included in the federal 
definition for clarity and does not relate 
to EPA’s concern about the stringency of 
State provisions relating to streams. 

The State’s definition of intermittent 
stream differs from the federal definition 
in 30 CFR 701.5. The State defines 
“intermittent stream” as a stream or 
part of a stream that flows continuously 
for at least one month of the calendar 
year as a result of ground water 
discharge or surface runoff. To be 
classified as intermittent under the 
federal definition a stream need only 
flow for some part of the year and 
obtain its flow from both surface runoff 
and ground water discharge. The 
requirement for flow some part of the 
year as opposed to one month’s flow 
could result in more streams being 


classed as intermittent instead of 
ephemeral under the federal definition. 
On the other hand, the flow as a result 
of ground water or surface water as 
opposed to flow as a result of ground 
water and surface water could result in 
more streams being classed as 
intermittent under the State definitions. 
The Secretary finds that while the State 
and federal definitions differ, use of the 
State definition will not have an adverse 
effect on the protection of streams. 

97. EPA believes the State should 
require an air quality monitoring 
program for surface coal mining 
operations that produce less than one 
million tons annually. Regulation 30 CFR 
780.15(b)(1) provides that the regulatory 
authority may require an air quality 
monitoring program to evaluate the 
fugitive dust control practices of (b)(2), 
which requires a plan for fugitive dust 
control practices “as required under 30 
CFR 818.95.” However, the court has 
remanded 30 CFR 816.95 in In re: 
Permanent Surface Coal Mining 
Regulation Litigation (Civ. Action No. 
79-1144 D.D.C., May 16,1980, p. 27-29). 
Thus, there is no plan to be monitored. 
The State program need not contain 
provisions for dust control as explained 
in the guidelines for remanded 
regulations in Section B, above. 

98. EPA believes State regulations 
NDAC 69-05.2-09-09 may not 
adequately cover all aspects of federal 
regulation 30 CFR 780.25 concerning 
geologic information to assess the 
hydrologic impact of the reclamation 
plan. EPA cites no specific deficiency in 
the regulation. The Secretary finds no 
deficiency in NDAC 69-05.2-09-09 and 
finds it to be consistent with the federal 
provision in 30 CFR 780.25. 

99. EPA believes that North Dakota 
should make provision for reclamation 
of underground coal mining operations, 
or should specifically prohibit 
underground coal mining. The Secretary 
finds, as discussed in Findings l(a)(i) 
and 4(c), that the State has adequately 
addressed underground coal mining. 

100. EPA expresses concern that State 
regulation NDAC 69-05.2-16-04(l)(g) 
does not require compliance with 
federal law as well as State law on 
discharge of water. The corresponding 
federal regulation, 30 CFR 816.42(a)(7), 
requires compliance with federal laws 
relating to discharge of water. North 
Dakota has explained in Item No. 66, 
Part II, Addendum Volume 1 of the June 
12,1980 State program submission how 
the water quality requirements of 
federal law are implemented in North 
Dakota. The State Health Department 
(SHD) has an approved water quality 
management plan under the Clean 
Water Act, 33 U.S.C. 1251 et seq. SHD is 
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a member of the Reclamation Advisory 
Committee and is involved in review of 
all surface coal mining permits. Finally, 
SHD and PSC have a cooperative 
agreement, Appendix F of the February 
29,1980 State program submission, to 
provide for coordinated enforcement of 
water quality requirements. The 
Secretary finds that the State provisions 
for assuring water quality are consistent 
with the federal provisions, and that it is 
not necessary to include a specific 
statement that discharges will comply 
with federal laws. 

101. EPA expresses concern that the 
State should either prohibit or develop 
specific regulations for in situ 
processing. The Secretary has found, 
under Findings l(a)(iii) and 4(c) that the 
federal regulations on in situ processing 
are inapplicable to the North Dakota 
program. 

102. EPA points out that the North 
Dakota regulations do not define 
"complete inspection" and do not 
require inspectors to collect evidence of 
violations as required by federal 
regulations 30 CFR 840.11 (a) and (b). 
North Dakota has added a definition of 
"complete inspection" at NDAC 69-05.2- 
01-02(21), and has by this definition and 
by the definition of "partial inspection" 
in NDAC 69-05.2-01-02(72) required the 
collection of evidence of violations 
during all inspections. 

103. EPA points out that North Dakota 
omitted an analogue to federal 
regulation 30 CFR 842.14 pertaining to 
the review of the adequacy and 
completeness of inspections. North 
Dakota has added a new regulation, 
NDAC 69-05.2-28-02, which allows for 
such review. 

104. EPI is concerned that NDCC 38- 
14.1-14(3) provides liability insurance 
coverage to any person except 
employees covered by workmen’s 
compensation, while section 507(f) of 
SMCRA calls for a permit applicant to 
show that he has a liability insurance 
policy to cover any person damaged as 
a result of coal mining and reclamation 
operations. The Secretary notes that 
both Section 507(f) of the Act and 
federal regulation 30 CFR 806.14 extend 
the insurance coverage only to persons 
"entitled to compensation under 
applicable provisions of State law." 

North Dakota statute NDCC 65-01 
provides that employees are entitled to 
compensation only under the provision 
of NDCC 65-01. 

105. EPI and another commenter are 
concerned that while the State has 
regulatory language in NDAC 69-05.2- 
06-02(3) that requires an applicant to list 
a schedule of all notices pertaining to 
violations of applicable United States or 
State laws, the fact that State law NDCC 


38-14.1-14(1 )(g) requires a schedule only 
for notices issued in the State makes the 
regulatory requirement both confusing 
and vulnerable to legal challenge. The 
North Dakota Attorney General has 
certified the legality and validity of the 
North Dakota regulations in Part III, 
Addendum Volume I of the June 12,1980 
State program submission. The 
Secretary notes that the State has broad 
powers under NDCC 38-14.1-10, -11, 
and -20 to adopt regulations which carry 
out the purposes of SMCRA. 

106. EPI is concerned that by omitting 
the word "federal" from State 
counterpart NDCC 38-14.1-04(5), to 
522(a)(5) of SMCRA, which calls for 
designation decisions to be integrated 
with present and future land-use 
planning and regulation at the federal, 
State and local levels, designation 
decisions might have adverse affects on 
federal land uses. The State program 
has provisions for assuring federal 
agency involvement in land use 
planning and regulatory processes under 
NDAC 69-05.2-04-05(2)(a) which 
requires a thirty day notice of public 
hearing to federal agencies, and NDAC 
69-05.2-04-06(1 )(b), which requires 
consideration by the Commission of 
information supplied by governmental 
agencies in reaching designation 
decisions. The Secretary finds that the 
State provisions for coordination with 
federal agencies in decisions to 
designate lands unsuitable for mining 
are consistent with the federal 
provisions. 

107. EPI believes the State definition 
of approximate original contour (AOC), 
NDCC 38-14.1-02(2), is less stringent 
than the federal definition in 30 CFR 
701.5 in that it omits language stating 
that AOC applies to terracing and 
access roads; that AOC restoration must 
complement the drainage pattern of the 
surrounding terrain; and that all 
highwalls, spoil piles and coal refuse 
piles are to be eliminated. The Secretary 
Finds that the State’s definition of 
approximate original contour is 
consistent with the federal definition for 
the following reasons. North Dakota 
statute NDCC 38-14.1-24(3) requires that 
all lands, which would include terracing 
and access roads, be backfilled and 
graded to develop a landscape that will 
provide drainage that will complement 
the surrounding terrain, with all 
highwalls and spoil piles eliminated. 
Further, State regulation NDCC 69-05.2- 
19-02 provides for disposal of coal 
waste only in mined-out pit areas, so 
that there can be no coal refuse piles in 
the final landscape. 


F. Secretary’s Decision 

Background on Conditional Approval 

The Secretary is fully committed to 
two key aims which underlie SMCRA 
The Act calls for comprehensive 
regulation of the effects of surface coal 
mining on the environment and public 
health and safety and for the Secretary 
to assist the States in becoming the 
primary regulators under the Act. To 
enable the States to achieve that 
primacy, the Secretary has undertaken 
many activities, of which several are 
particularly noteworthy. 

The Secretary has worked closely 
with several State organizations, such as 
the Interstate Mining Compact 
Commission, the Council of State 
Governments, the National Governors 
Association and the Western Interstate 
Energy Board. Through these groups 
OSM has frequently met with State 
regulatory authority personnel to 
discuss informally how the Act should 
be administered, with particular 
reference to unique circumstances in 
individual States. Often these meetings 
have been a way for OSM to explain 
portions of the federal requirements and 
how the States might meet them. 
Alternative State regulatory options, the 
"State window" concept, for example, 
were discussed at several meetings of 
the Interstate Mining Compact 
Commission and the National Governors 
Association. 

The Secretary has dispensed over $6.9 
million in program development grants 
and over $37.6 million in initial program 
grants to help the states to develop their 
programs, to administer their initial 
programs, to train their personnel in the 
new requirements, and to purchase new 
equipment. In several instances OSM 
detailed its personnel to states to assist 
in the preparation of their permanent 
program submissions. OSM has also met 
with individual states to determine how 
best to meet the Act’s environmental 
protection goals. 

Equally important, the Secretary 
structured the state program approval 
process to assist the states in achieving 
primacy. He voluntarily provided his 
preliminary views on the adequacy of 
each state program to identify needed 
changes and to allow them to be made 
without penalty to the state. The 
Secretary adopted a special policy to 
insure that communication between him 
and the states remained open and 
uninhibited at ail times. This policy was 
critical to avoiding a period of enforced 
silence with a state after the close of the 
public comment period on its program 
and has been a vital part of the program 
review process (see 44 FR 54444. 
September 19,1979). 
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The Secretary has also developed in 
hi:, regulations the critical ability to 
approve conditionally a state program. 

Under the Secretary’s regulations, 
conditional approval gives full primacy 
to a state even though there are minor 
deficiencies in a program. This power is 
not expressly authorized by the Act; it 
was adopted through the Secretary's 
rulemaking authority under 30 U.S.C. 
201(c), 503(b), and 503(a)(7). 

The Act expressly gives the Secretary 
only two options—to approve or 
disapprove a state program. Read 
literally, the Secretary would have no 
flexibility; he would have to approve 
those programs that are letter-perfect 
and disapprove all others. To avoid that 
result and in recognition of the difficulty 
of developing an acceptable program, 
the Secretary adopted the regulation 
providing the authority to approve 
conditionally a program. 

Conditional approval has a vital effect 
for programs approved in the Secretary’s 
initial decision: it results in the 
implementation of the permanent 
program in a state months earlier than 
might otherwise be anticipated. While 
this may not be significant in states that 
already have comprehensive surface 
mining regulatory programs, in many 
states that earlier implementation will 
initiate a much higher degree of 
environmental protection. It also 
implements the rights SMCRA provides 
to citizens to participate in the 
regulation of surface coal mining 
through soliciting their views at hearings 
and meetings and enabling them to file 
requests to designate lands as 
unsuitable for mining if they are fragile, 
historic, critical to agriculture, or simply 
cannot be reclaimed to their prior 
productive capability. 

The Secretary considers three factors 
in deciding whether a program qualifies 
for conditional approval. First is the 
state’s willingness to make good faith 
efforts to effect the necessary changes. 
Without the state's commitment, the 
option of conditional approval may not 
be used. 

Second, no part of the program can be 
incomplete. As the preamble to the 
regulations says, the program, even with 
deficiencies, must “provide for 
implementation and administration for 
ell processes, procedures, and systems 
required by the Act and these 
regulations” (44 FR 14961). That is, a 
state must be able to operate the basic 
components of the permanent program: 
the designation process; the permit and 
coal exploration systems; the bond and 
insurance requirements; the 
performance standards: and the 
inspection and enforcement systems. In 
addition there must be a functional 


regulatory authority to implement the 
othe'r parts of the program. If some 
fundamental component is missing, 
conditional approval may not be used. 

Third, the deficiencies must be minor. 
For each deficiency or group of 
deficiencies, the Secretary considers the 
significance of the deficiency in light of 
the particular state in question. 

Examples of deficiencies that would be 
minor in virtually all circumstances are 
correction of clerical errors and 
resolution of ambiquities through 
attorney general's opinions, revised 
regulations, policy statements, and 
changes in the narrative or the side-by- 
side. 

Other deficiencies require individual 
consideration. An example of a 
deficiency that would most likely be 
major would be a failure to allow 
meaningful public participation in the 
permitting process. Although this would 
not render the permit system incomplete 
because permits could still be issued, 
the lack of any public participation 
could be such a departure from a 
fundamental purpose of the Act that the 
deficiency would most likely be major. 

The use of a conditional approval is 
not and cannot be a substitute for the 
adoption of an adequate program. 

Section 732.13(i) of Title 30 of the 
regulations gives the Secretary little 
discretion in terminating programs 
where the state, in the Secretary’s view, 
fails to fulfill the conditions. The 
purpose of the conditional authority 
power is to assist the states not to 
excuse them from achieving compliance 
with SMCRA. 

Conditional Approval 

As indicated under “Secretary’s 
Findings,” there are minor deficiencies 
in the North Dakota program which the 
Secretary requires be corrected. In all 
other respects, the North Dakota 
program meets the criteria for approval. 
The deficiencies identified in prior 
findings and the reasons why they are 
considered minor are summarized 
below. 

1. A regulation which provides for the 
use of a standard and a formula to limit 
the amount of explosives used in 
blasting, in accord with Finding 
4(c)(viii). The State reports that 
overburden is not blasted in North 
Dakota. Blasting is only used for coal. 
The small number of mines coupled with 
blasting practices in North Dakota 
greatly reduces the possibility of 
environmental harm from blasting. 

2. A regulation which requires 
reporting the presence of threatened and 
endangered species in mine permit 
areas, in accord with Finding 4(c)(ix). 
Within two months after program 


approval, each operator must submit a 
new permit application. The State 
requires, as part of an application, a 
description of the fish and wildlife 
species in the area. This would include 
threatened and endangered species. 

This permit information along with the 
present state of knowledge of 
threatened and endangered species in 
North Dakota should provide sufficient 
control over adverse effects prior to 
adoption of revised regulations. 

3. A regulation which provides for 
measurement of success of prime 
farmland revegetation based on three 
years production data in accord with 
Finding 4(c)(x). No data base periods 
will have run the presently required two 
years before the State adopts the three 
year requirement. 

4. A regulation which provides for the 
approval of the Director of OSM for any 
change in guidelines for measuring 
success of revegetation, in accord with 
Finding 4(c)(xvii). No changes in the 
guidelines included in the North Dakota 
program are anticipated in the near 
future. 

5. A regulation to prohibit issuance of 
a permit to any person with an 
outstanding violation or a pattern of 
violations outside of North Dakota, in 
accord with Finding 4(d)(iii). There has 
been no operator in North Dakota found 
to have had a pattern of violations. 

There are less than 20 mines in North 
Dakota at the present time. The number 
of mining operations in the State is fairly 
constant, so that there is little chance 
that there will be permit applications 
from unknown sources who may have 
patterns of violations or outstanding 
violations in another state, prior to 
adoption of the requested prohibition. 

6. A regulation which extends 
coverage of the State’s exploration 
program to environmental data- 
gathering operations whenever such 
operations create substantial 
disturbances, in accord with Finding 
4(e)(i). Environmental data-gathering 
operations most often precede the 
opening of new mines, and arc 
frequently carried out in conjunction 
with coal drilling operations. The small 
number of existing mines and the 
anticipated slow growth in the number 
of mines almost assures that this type of 
operation will not occur prior to 
adoption of revised regulations. 

7. An amendment to State regulations 
to delete the requirement that a person 
seeking to intervene in matters before 
the regulatory authority demonstrate a 
substantial interest, in accord with 
Finding 4(g)(i). There is little likelihood 
that any person would be denied an 
opportunity to intervene in a proceeding 
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before the regulatory authority prior to 
the adoption of revised regulations. 

8. A regulation which provides special 
consideration to citizens in the award of 
costs in administrative processes, in 
accord with the Finding in 4(g)(iv). There 
are no on-going legal actions against the 
PSC. There is only a slight possibility 
that there will be actions prior to 
revision of the regulations. 

9. A regulation which allows persons 
with an interest which is or may be 
adversely affected to seek temporary 
relief from decisions on notices of 
violation, and cessation orders, in 
accord with Finding 4(j)(ix). There are 
only a small number of mines in North 
Dakota. There will be a corresponding 
small number of violations prior to the 
time this provision is adopted. Based on 
knowledge of the compliance status of 
mines in North Dakota and of the 
potential for major environmental or 
enforcement problems, it is highly 
unlikely that occasion to use this 
provision will arise prior to adoption of 
revised regulations. 

10. A regulation which requires a 30 
day comment period on proposed rules, 
in accord with Finding 4(l)(iii). It seems 
highly unlikely that it would be 
necessary to adopt new regulations 
prior to the time this provision could be 
modified, in light of the present process 
of program and regulation revision. 

11. A statutory amendment to provide 
civil and criminal penalties against all 
employees who perform duties under the 
State Act in violation of conflict of 
interest provisions, in accord with 
Finding 4(m)(i). All North Dakota 
regulatory authority employees must file 
a statement of financial interests and 
are subject to the restrictions on 
financial interests. The State’s 
recognition of the need to adopt the 
provision for criminal sanctions will put 
employers and supervisors on notice 
sufficiently to avoid work assignments 
or hirings which would conflict with the 
intent of the prepared provisions. 

12. A regulation which would require 
consultants who make decisions for the 
regulatory authority to be subject to the 
State's conflict of interest regulations, in 
accord with Finding 4(m)(ii). Based on 
the fact that little contract work will be 
done, effects from delaying adoption of 
this provision will be limited or absent. 

13. A statutory amendment and 
regulation revision to provide that the 
date for establishment of valid existing 
rights reflect the date of enactment of 
SMCRA, in accord with Finding 4(k)(iii). 
Based on the history of surface mining in 
the State and the small number of 
operators within the State it is highly 
unlikely that operators were denied 
permits during the period August 3,1979 


to July 1,1979 and could demonstrate 
that good faith efforts were made to 
obtain permits. Effects from delaying 
adoption of the August 3,1979 date will 
be limited or absent. 

Half of the deficiencies are 
administrative in nature and half are 
operator performance requirements. 
Most are of such a nature that they do 
not apply to activities or situations 
which will be in progress prior to the 
State's adoption of revisions. The only 
significant exception to this might be the 
deficiency in the blasting regulation. 
However, mine operators do not blast 
overburden in North Dakota. They blast 
the coal only. This practice greatly 
reduces the potential for impact due to 
the less stringent State requirement for 
blasting. No blasting impact is expected. 

Given the nature of these deficiencies 
and their magnitude in relation to all the 
other provisions of the North Dakota 
program, the Secretary of the Interior 
has concluded they are minor 
deficiencies. Accordingly, the program is 
eligible for conditional approval under 
30 CFR 732.13(i), because: 

1. The deficiencies are of such a size 
and nature as to render no part of the 
North Dakota program incomplete since 
all other aspects of the program meet 
the requirements of SMCRA and 30 CFR 
Chapter VII, and these deficiencies, 
which will be promptly corrected, will 
not directly affect environmental 
performance at coal mines; 

2. North Dakota has initiated and is 
actively proceeding with steps to correct 
the deficiencies; and 

3. North Dakota has agreed, by letter 
dated November 17,1980, to correct the 
regulation deficiencies by July 1,1981, 
and the statutory deficiencies by July 1, 
1981. Accordingly, the Secretary is 
conditionally approving the North 
Dakota program. This approval shall 
terminate if regulations correcting the 
deficiencies are not enacted by July 1, 
1981, or if state legislation correcting the 
statutory deficiencies is not enacted by 
July 1,1981. This conditional approval is 
effective December 15,1980. Beginning 
on that date, PSC shall be deemed the 
regulatory authority in North Dakota for 
all surface coal mining and reclamation 
operations and for all exploration 
operations where more than 250 tons of 
coal are removed on non-federal and 
non-Indian lands. Beginning on 
December 15.1980, the North Dakota 
Geological Survey shall be deemed the 
regulatory authority in North Dakota for 
all exploration operations where less 
than 250 tons of coal are removed on 
non-federal and non-Indian lands. 

On non-federal and non-Indian lands 
in North Dakota, the permanent 


regulatory program consists of the State 
program as approved by the Seretary. 

On federal lands, the permanent 
regulatory program consists of the 
federal rules made applicable under 30 
CFR Chapter VII, Subchapter D, Parts 
740-745. In addition, in accordance with 
Section 523(a) of the SMCRA, 30 USC 
1273(a), the federal lands program in 
North Dakota shall include the 
requirements of the approved North 
Dakota permanent regulatory program 
The approved state/federal cooperative 
agreement contained in 30 CFR Part 211 
will terminate within 120 days of this 
approval of the North Dakota regulatory 
program. North Dakota and the 
Department of the Interior will have the 
opportunity to enter a revised 
cooperative agreement to include the 
requirements of the approved North 
Dakota permanent regulatory program. 

The Secretary’s approval of the North 
Dakota program relates at this time only 
to the permanent regulatory program 
under Title V of SMCRA. The approval 
does not constitute approval of any 
provisions related to implementation of 
Title IV of SMCRA, the abandoned mine 
lands reclamation program. In 
accordance with 30 CFR Part 884, North 
Dakota may submit a state reclamation 
plan now that its permanent program 
has been approved. At the time of such 
a submission, all provisions relating to 
abandoned mined lands reclamation 
will be reviewed by the Department of 
the Interior. 

Additional Findings 

The Secretary has determined that, 
pursuant to Section 702(d) of SMCRA 30 
U.S.C. 1292(d) no environmental impact 
statement need be prepared on this 
conditional approval. 

The Secretary has determined that 
this document is not a significant rule 
under E.O 12044 or 43 CFR Part 14, and 
no regulatory analysis is being prepared 
on this conditional approval. 

Dated: December 9.1980. 

Joan M. Davenport! 

Assistant Secretary of the Interior for Energy 
and Minerals. 

A new Part, 30 CFR Part 934, 
Subchapter T is adopted to read as 
follows: 

PART 934—NORTH DAKOTA 

Sec. 

934.1 Scope. 

934.10 State regulatory program approval. 

934.11 Conditions of State regulatory 
program approval. 

934.12 State program provisions 
disapproved. 

934.13 State program provisions set aside. 







Federal Register / Vol. 45. No. 242 / Monday, December 15, 1980 / Rules and Regulations 82247 


Authority: Section 503. P.L. 95-87; 30 U.S.C. 

1253. 

§ 934.1 Scope. 

This Part contains all rules applicable 
only within North Dakota that have 
been adopted under the Surface Mining 
Control and Reclamation Act of 1977. 

§ 934.10 State program approval. 

The North Dakota State Program, as 
submitted on February 29.1980, and 
amended and clarified on June 12,1980 
and September 9,1980. is conditionally 
approved, effective December 15,1980. 
Beginning on that date, PSC shall be 
deemed the regulatory authority in 
North Dakota for all surface coal mining 
and reclamation operations and for all 
exploration operations where more than 
250 tons of coal are removed on non- 
federal and non-Indian lands and the 
North Dakota Geological Survey shall 
be deemed the regulatory authority in 
North Dakota for all exploration 
operations where less than 250 tons of 
coal are removed on non-federal and 
non-Indian lands. Only surface mining 
and reclamation operations on non- 
federal and non-Indian lands shall be 
subject to the provisions of the North 
Dakota permanent regulatory program. 
Copies of the approved program, 
together with copies of the letter of the 
Public Service Commission agreeing to 
the conditions in 30 CFR 934.11, are 
available at: 

(a) North Dakota Public Service 
Commission, Reclamation Division, 

State Capitol Building. Bismarck, ND 
58505, Telephone: (701) 224-2400. 

(b) Office of Surface Mining, Brooks 
Towers, Room 2115,102015th Street, 
Denver, CO 80202, Telephone: (303) 837- 
5421. ■ 

(() Office of Surface Mining, Interior 
South Building, Room 153,1951 
Constitution Avenue, NW., Washington, 
DC 20240. Telephone: (202) 343^1728. 

§ 934.1 1 Conditions of State program 

approval. 

The approval of the State program is 
subject to the following conditions: 

(a) The approval found in § 934.10 of 
this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted regulations containing 
provisions to NDAC 69-05.2-17-05 and 
06 for the use of a standard and a 
formula to limit the amount of 
explosives used in blasting in a same 
and similar manner as under under 30 
CFR 816.65(l)(i) and (ii), or otherwise 
amends its program to accomplish the 
same result; 

(b) The approval found in § 934.10 of 


this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted regulations containing 
provisions to NDAC 69-05.2-13-08(2) 
which are the same or similar to those in 
30 CFR 816.97(b) relating to the reporting 
of the presence of threatened and 
endangered species in mine permit 
areas, or otherwise amends its program 
to accomplish the same result; 

(c) The approval found in § 934.10 of 
this part will terminate on July 1.1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted regulations containing 
provisions to NDAC 69-05.2-22-07(3)(b) 
requiring measurement of success of 
prime farmlands based on three years 
production data in accordance with 30 
CFR 823.15(c)(i) and (iii), or otherwise 
amends it program to accomplish the 
same result. 

(d) The approval found in § 934.10 of 
this part will terminate on July 1.1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted regulations containing 
provisions to NDAC 69-05.2-22-07(1) 
requiring the approval of the Director of 
OSM for any changes in guidelines for 
measuring success of revegetation in a 
same or similar manner as under 30 CFR 
816.11(a) and (b)(i) or otherwise amends 
its program to accomplish the same 
result. 

(e) The approval found in § 934.10 of 
this part will terminate on July 1.1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted regulations amending NDAC 
69-05.2-10-03(i) to prohibit issuance of 
permits to any person with an 
outstanding violation or a pattern of 
violations outside of North Dakota in a 
same or similar manner as Section 
510(c) of SMCRA, and 30 CFR 786.17, 
and 30 CFR 786.19(i) or otherwise 
amends its program to accomplish the 
same results. 

(f) The approval found in § 934.10 of 
this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted regulations extending coverage 
of North Dakota’s exploration program 
as define in NDCC 38-12.1-03, to include 
environmental data gathering operations 
wherever such operations create 
substantial disturbances as specified 
under the federal definition of coal 
exploration in 30 CFR 701.5, or 
otherwise amends its program to 
accomplish the same result. 

(g) The approval found in § 934.10 of 
this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 


enacted regulations revising the 
definition in NDAC 69-02-02-5 to delete 
the requirement.that a person seeking to 
intervene in administrative procedures 
demonstrate a substantial interest in a 
manner consistent with 43 CFR 4.110, or 
otherwise amends its program to 
accomplish the same result. 

(h) The approval found in § 934.10 of 
this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by the date copies of fully 
enacted regulations narrowing North 
Dakota’s authority under NDCC 38-14.1- 
36(1) to award costs and expenses, 
including attorney fees, against any 
party as it deems appropriate, so that 
this provision provides special 
consideration for award of costs to 
citizens in administrative proceedings in 
a same or similar manner as 43 CFR Part 
4.1290-1296, or otherwise amends its 
program to accomplish the same result; 

(i) The approval found in § 934.10 of 
this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted regulations extending 
temporary relief under NDCC 38-14.1- 
30(4) to include persons with an interest 
which is or may be adversely affected 
from decisions on notices of violation 
and cessation orders, in a same or 
similar manner as Section 525(c) and 43 
CFR 4.1261, or otherwise amends its 
program to accomplish the same result. 

(j) The approval found in § 934.10 of 
this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted regulations to revise NDAC 69- 
05.2-01-03 to provide a 30-day comment 
period after publication in accordance 
with Section 501(a)(A) of SMCRA, or 
otherwise amends its program to 
accomplish the same result. 

(k) The approval found in § 934.10 of 
this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted statutes expanding the scope 
found in NDCC 38-14.1-38 to contain 
provisions which are the same or similar 
to those in Section 517(g) of SMCRA 
providing civil and criminal penalties 
against all employees who perform 
duties under the State Act in violation of 
conflict of interest provisions, or 
otherwise amends its program to 
accomplish the same result. 

(l) The approval found in § 934.10 of 
this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by that date, copies of fully 
enacted regulations revising the State 
definition of employee under NDAC 60- 
05.2-01-02(34) to include consultants 
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who make decisions for the regulatory 
authority so that they be subject to State 
conflict of interest regulations consistent 
with 30 CFR 705, or otherwise amends 
its program to accomplish the same 
result. 

(m) The approval found in § 934.10 of 
this part will terminate on July 1,1981, 
unless North Dakota submits to the 
Secretary by that date copies of fully 
enacted statutes and regulations 
revising the date for establisment of 
valid existing rights under NDCC 38- 
14.1—07(i) and NDAC 69-05.2-01-02(126) 
to be consistent with SMCRA Section 
522(e) and 30 CFR 761.5, or otherwise 
amends its program to accomplish the 
same result. 

§ 934.12 State program provisions 
disapproved. 

The following provisions of the North 
Dakota permanent regulatory program 
submission are hereby disapproved to 
the extent indicated in compliance with 
the February 26,1980, May 16,1980, and 
August 15,1980, opinions and orders of 
the U.S. District Court for the District of 
Columbia (In re: Permanent Surface 
Mining Regulation Litigation (Civ. 

Action No. 79-1144)). 

(a) NDAC 69-05.2-25-01 is 
disapproved to the extent that it does 
not allow negligible farmland 
interruption and undeveloped range 
lands as exclusions to the hydrology 
requirements. 

(b) NDAC 69-05.2-16.04(2). relating to 
effluent standard exemptions during 
periods of precipitation, is disapproved 
pending promulgation by the Secretary 
of new regulations. 

(c) NDAC 69-05.2-26-01(2) is 
disapproved to the extent that it 
requires an operator on prime farmland 
to actually return the land to crop 
production. 

(d) NDAC 69-05.2-23-01 is 
disapproved to the extent that it does 
not allow restoration of the land to a 
condition capable of supporting prior-to- 
mining use or higher use at the 
operator’s option. 

§ 934.13 State program provisions set 
aside. 

North Dakota regulation NDAC 69- 
05.2-27-01 is inconsistent with federal 
provisions for permitting and bonding of 
research projects and is set aside under 
the provisions of Section 505(b) of the 
Surface Mining Control and Reclamation 
Act of 1977. 

|FR Doc. 80-30662 Filed 12-12-00; 8:45 am| 

BILLING CODE 4310-05-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 157 
[CGD 79-1521 

Design and Equipment Standards for 
Tank Vessels Transferring Outer 
Continental Shelf Oil 

agency: Coast Guard, DOT. 
action: Final rules. 

summary: These regulations require 
tank vessels engaged in the transfer of 
cargo oil in bulk from an offshore oil 
exploitation or production facility on the 
Outer Continental Shelf (OCS) of the 
United States to have segregated ballast 
tanks, dedicated clean ballast tanks, or 
special ballast arrangements. These 
regulations implement subsection 7(M) 
of Section 5 of the Port and Tanker 
Safety Act of 1978. The regulations 
eliminate the mixing of ballast water 
and oil thus reducing operational 
pollution that could occur if there is a 
substantial increase in vessel traffic 
transferring Outer Continental Shelf oil 
ashore. 

EFFECTIVE date: These regulations 
become effective on January 1,1981. 
addresses: Copies of the 
Environmental Assessment and the 
Regulatory Evaluation may be obtained 
by writing to Commandant (G-CMC/ 
TP24) (CGD 79-152), Room 2418, U.S. 
Coast Guard Headquarters, 2100 2nd 
Street SW., Washington, D.C. 20593 and 
are available at the same address 
between the hours of 7:00 a.m. and 5:00 
p.m. Monday through Thursday. 

FOR FURTHER INFORMATION CONTACT: 
Lieutenant Commander Richard S. 
Tweedie, Merchant Marine Technical 
Division (G-MMT-1/TP13), U.S. Coast 
Guard Headquarters, 2100 Second Street 
SW., Washington, D.C. 20593 (202-426- 
4431). 

SUPPLEMENTARY INFORMATION: On May 

1* 1980, the Coast Guard published a 
notice of proposed rulemaking in the 
Federal Register for these regulations (45 
FR 29087). Interested persons were 
invited to submit comments on the 
proposals. The comment period on the 
proposed regulations closed on June 17, 
1980. Seven comments were received. 

The Notice of Proposed Rulemaking 
contains a detailed explanation and 
discussion of the regulations and their 
applicability which is not reproduced in 
this document. 

Drafting Information 

The principal persond involved in 
drafting these regulations are: 

Lieutenant Commander Richard S. 
Tweedie. Project Manager, Office of 


Merchant Marine Safety, and Mr. 
Stanley Colby, Project Attorney, Office 
of Chief Counsel. 

Discussion of Comments 

Seven commenters responded to the 
Notice of Proposed Rulemaking. Four of 
the commenters’ responses expressed 
support for the regulatory action. 

One commenter suggested that if the 
ballast was brackish or fresh water its 
discharge could effect marine 
ichthyoplankton. The commenter 
suspected that the effect would be small. 
Considering the fact that only 5 percent 
of the oil being produced on the OCS is 
being brought ashore by vessel and, 
presently, all of that is transported by 
barges which only occasionally ballast, 
the Coast Guard does not consider the 
ballast water to be a problem. It is felt 
that the effect would be negligible even 
if a large amount of deballasting of 
brackish or fresh water did occur since a 
vessel’s ballast is pumped overboard 
over a relatively long period of time and 
the mixing action of the waves, wind, 
and currents would prevent any 
significant change in the salinity of the 
sea water in the vicinity of the 
deballasting site. 

One commenter asked if a vessel 
could be considered to have a special 
ballast arrangement if it always carries 
sufficient cargo to meet the draft and 
trim requirements. Such an operation 
could be considered a special ballast 
arrangement provided the requirements 
of § 157.10b (c) and (d) are complied 
with. 

One commenter suggested that the 
proposed modification to § 157.37(b) 
was redundant with § 157.37(a) for 
vessels engaged in short duration 
voyages and was unduly restrictive for 
vessels engaged in long voyages. The 
commenter suggested that vessels 
engaged in this trade be allowed to 
discharge oily mixtures into the sea 
provided the standards of § 157.37(a) 
were met. The commenter suggested 
deleting the proposed changes to 
§ 157.35 and § 157.37(b). The Coast 
Guard agrees that the proposed revision 
to § 157.37(b) would have been overly 
restrictive for vessels engaged in long 
voyages and that the requirements of 
§ 157.37(a) are adequate to prevent 
discharge of oily mixtures that are not 
properly decanted as a result of a short 
voyage. The proposed revision of 
§ 157.37(b) is withdrawn. The proposed 
change to § 157.35 has been retained. 
This change is necessary to define 
conditions under which the cargo tanks 
may be ballasted and to establish 
acceptable methods to dispose of the 
resulting oil-water mixtures. 
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Section 5(7)(M) of the Port and Tanker 
Safety Act of 1978 (PTSA) requires that 
vessels engaged in the transfer of crude 
oil from an offshore oil exploitation or 
production facility on the Outer 
Continental Shelf of the United States 
must, not later than June 1,1980, be 
equipped with segregated ballast tanks 
or operate with dedicated clean ballast 
tanks or special ballast arrangements. 
This date is reflected in § 157.10b. 

Vessels engaged in this trade will be 
required to comply with the construction 
standards mandated by the PTSA; 
however, to facilitate the process of 
submitting plans and developing 
documents required by these rules, the 
procedural requirements in the rules 
now specify a compliance date of June 1, 
1981. As explained in the Notice of 
Proposed Rulemaking, these rules are 
unlikely to affect the 19 vessels that can 
presently engage in this trade since 
these barges rarely ballast. 

Environmental Impact 

The regulatory action will not have a 
significant environmental impact. There 
would be no short term impact since 
there would be almost no vessels 
affected by this regulatory action at the 
time of implementation. The future 
impact would be proportional to the size 
of the trade that did develop; however, it 
is believed by the Coast Guard that the 
primary means of transferring OCS oil 
ashore will continue to be pipelines. 

The regulations are directed at 
reducing operational oil pollution from 
tank vessels that could occur if a 
substantial vessel trade developed to 
transfer OCS oil ashore. Operational oil 
pollution from tank vessels occurs from 
deballasting, tank cleaning, and sludge 
removal prior to shipyard entry. CBT, 

SBT and the special ballast 
arrangements would nearly eliminate oil 
pollution generated during the 
deballasting operation. When SBT is 
used, the ballast pumping, piping, and 
tanks are isolated from all oil systems. 
Ballast in a CBT system is carried in 
tanks dedicated to ballast; however, the 
ballast water can be transferred to and 
from the ballast tanks with the cargo 
pumping and piping system. The success 
of a CBT system would depend upon the 
vessel’s adherence to a detailed 
operating procedure. For this reason, an 
approved operating manual would be 
required for each vessel with a CBT 
system. Being tailored for each vessel, 
these manuals would be expected to 
enhance performance of these 
operations as well as provide specific 
information for crew members. Special 
ballast arrangements would be 
approved only if they prevent the mixing 
of ballast water with cargo oil. 


This rule is non-significant and has 
been reviewed under the Department of 
Transportation’s "Regulatory Policies 
and Procedures" (44 FR 11034, February 
26,1979). An Environmental Assessment 
and a Regulatory Evaluation have been 
prepared and included in the public 
docket. They may be obtained as 
indicated in "ADDRESSES”. A Finding 
of No Significant Environmental Impact 
has been issued. 

In consideration of the foregoing, the 
amendments to Part 157 of Title 33. 

Code of Federal Regulations proposed in 
the May 1,1980 Federal Register are 
hereby adopted with the changes 
described above and set forth below. 

Part 157 of Title 33, Code of Federal 
Regulations is amended as follows: 

1. By amending § 157.08 by revising 
paragraph (g) and by adding paragraph 
(h) to read as follows: 

§ 157.08 Applicability of Subpart B. 
***** 

(g) Sections 157.09(b)(3), 157.10(c)(3), 
157.10a(d)(3). and 157.10b(b)(3) do not 
apply to tank barges. 

(h) Section 157.10b does not apply to 
tank barges if they do not carry ballast 
while they are engaged in trade 
involving the transfer of crude oil from 
an offshore oil exploitation or 
production facility on the Outer 
Continental Shelf of the United States. 

2. By adding § 157.10b to read as 
follows: 

§ 157.10b Segregated ballast tanks, 
dedicated clean ballast tanks, and special 
ballast arrangements for tank vessels 
transporting Outer Continental Shelf oil. 

(a) Each tank vessel that is engaged in 
the transfer of crude oil from an offshore 
oil exploitation or production facility on 
the Outer Continental Shelf of the 
United States on or after June 1,1980 
must, if segregated ballast tanks or 
dedicated clean ballast tanks are not 
required under § 157.09, § 157.10 or 

§ 157.10a, have one of the following: 

(1) Segregated ballast tanks with a 
total capacity to meet the draft and trim 
requirements in paragraph (b) of this 
section. 

(2) Dedicated clean ballast tanks 
having a total capacity to meet the draft 
and trim requirements in paragraph (b) 
of this section and meeting the design 
and equipment requirements under 
Subpart E of this part. 

(3) Special ballast arrangements 
acceptable to the Coast Guard. 

(b) In any ballast condition during any 
part of a voyage, including that of 
lightweight with either segregated 
ballast in segregated ballast tanks or 
clean ballast in dedicated clean ballast 
tanks, each vessel under paragraph 


(a)(1) or (a)(2) of this section must have 
the capability of meeting each of the 
following: 

(1) The molded draft amidship (dm), in 
meters, without taking into account 
vessel deformation, must not be less 
lhari "dm" in the following mathematical 
relationship: 

dm=2.00+0.020L for vessels of 150 meters or 
more in length 

dm = 1.25 + 0.025L for vessels less than 150 
meters in length 

(2) The drafts, in meters, at the 
forward and after perpendiculars must 
correspond to those determined by the 
draft amidship under paragraph (b)(1) of 
this section, in association with a trim, 
in meters, by the stern (t) of no more 
than "t" in the following mathematical 
relationship: 

t=0.015L for vessels of 150 meters or more in 
length 

t=1.5 + 0.005L for vessels less than 150 
meters in length 

(3) The minimum draft at the after 
perpendicular is that which is necessary 
to obtain full immersion of the propeller. 

(c) Special ballast arrangements are 
accepted under the procedures in 
paragraph (d) of this section if— 

(1) The vessel is dedicated to one 
specific route; 

(2) Each offshore transfer facility on 
the route is less than 50 miles from 
shore; 

(3) The duration of the ballast voyage 
is less than 10 hours: 

(4) They prevent the mixing of ballast 
water and oil; and 

(5) They provide suitable draft and 
trim to allow for the safe navigation of 
the vessel on the intended route. 

(d) The owner or operator of a vessel 
that meets paragraph (c) of this section 
must apply for acceptance of the special 
ballast arrangement, in writing, to the 
Officer in Charge, Marine Inspection, of 
the zone in which the vessel operates. 
The application must contain— 

- (1) The specific route on which the 
vessel would operate; 

(2) The type of ballast to be carried; 

(3) The location of the ballast on the 
vessel; 

(4) Calculations of draft and trim for 
maximum ballast conditions: and 

(5) The associated operating 
requirements or limitations necessary to 
ensure safe navigation of the vessel. 

Note. —Operating requirements or 
limitations necessary to ensure safe 
navigation of the vessel could include (but 
are not limited to) weather conditions under 
which the vessel would not operate and 
weather conditions under which cargo would 
be carried in certain cargo tanks on the 
ballast voyage. 
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(e) The Coast Guard will inform each 
applicant for special ballast 
arrangements under paragraph (d) of 
this section whether or not the 
arrangements are accepted. If they are 
not accepted, the reasons why they are 
not accepted will be stated. 

(f) Each tank vessel under this section 
may be designed to carry ballast water 
in cargo tanks, as allowed under 

§ 157.35. 

3. By revising the introductory text in 
§ 157.11(d) to read as follows: 

§ 157.11 Pumping, piping and discharge 
arrangements. 

***** 

(d) Each tank vessel under §§ 157.09, 
157.10a, or 157.10b that carries crude oil 
must have— 

***** 

4. By revising § 157.15(b)(1) to read as 
follows: 

§ 157.15 Slop tanks in tank vessels. 
***** 

(b) * * * 

(1) Segregated ballast tanks that meet 
the requirements in § § 157.09.157.10, 
157.10a, or 157.10b; or 
***** 

5. By revising the introductory text in 
§ 157.24(c) to read as follows: 

§ 157.24 Submission of calculations, 
plans, and specifications. 
***** 

(c) Calculations to substantiate 
compliance with the segregated ballast 
capacity and distribution requirements 
in §§ 157.09,157.10,157.10a, or 157.10b 
or a letter from the government of the 
vessel’s flag state certifying that the 
vessel complies with the segregated 
ballast capacity and distribution 
requirements in— 

(1) Sections 157.09.157.10.157.10a, or 
157.10b: or 

***** 

6. By revising the introductory text in 
§ 157.35 to read as follows: 

§ 157.35 Ballast added to cargo tanks. 

The master of a tank vessel that meets 
§§ 157.09,157.10,157.10a(a)(l). 
157.10a(b), 157.10a(c), or 157.10b(a) shall 
ensure that ballast water is carried in a 
cargo tank only if— 
***** 

7. By revising the introductory text of 
§ 157.200(a) to read as follows: 

§ 157.200 Plans for U.S. tank vessels: 
Submission. 

(a) Before June 1,1981, the owner or 
operator of each U.S. tank vessel under 
§§ 157.10a(b), 157.10a(c)(2), or 


157.10b(a)(2) must submit to the Coast 
Guard plans that include— 
***** 

8. By revising the introductory text of 
§ 157.202 to read as follows: 

§ 157.202 Plans and documents for 
foreign tank vessels: Submission. 

If the owner or operator of a foreign 
tank vessel under §§ 150.10a(b), 
157.10a(c)(2), or 157.10b(a)(2) desires the 
letter from the Coast Guard under 
157.204 accepting the plans submitted 
under this paragraph, the owner or 
operator must submit to the 
Commandant (G-MMT), U.S. Coast 
Guard, Washington, D.C. 20593,— 

* * * * * * 

9. By revising § 157.206 to read as 
follows: 

§ 157.206 Dedicated Clean Ballast tanks 
Operations Manual for U.S. tank vessels: 
Submission. 

Before June 1,1981, the owner or 
operator of a U.S. tank vessel under 
§§ 157.10a(b), 157.10a(c)(2), or 
157.10b(a)(2) must submit two copies of 
a Dedicated Clean Ballast Tanks 
Operations Manual that meets § 157.224 
to the Officer in Charge, Marine 
Inspection, of the zone in which the 
dedicated clean ballast tank system is 
installed or to the appropriate Coast 
Guard field technical office listed in 
§ 157.200(b). 

10. By revising § 157.208 to read as 
follows: 

§ 157.208 Dedicated Clean Ballast Tanks 
Operations Manual for foreign tank vessels: 
Submission. 

If the owner or operator of a foreign 
tank vessel under §§ 157.10a(b), 
157.10(c)(2), or 157.10b(a)(2) desires a 
Coast Guard approved Dedicated Clean 
Ballast Tanks Operations Manual under 
§ 157.210, the owner or operator must 
submit two copies of a manual that 
meets § 157.224 to the Commandant (G- 
MMT), U.S. Coast Guard, Washington, 
D.C. 20593. 

11. By revising the introductory text of 
§ 157.214 to read as follows: 

§ 157.214 Required documents: U.S. tank 
vessels. 

On and after June 1,1981. the owner, 
operator, and matter of a U.S. tank 
vessel under §§ 157.10a(b). 157.10a(c)(2), 
or 157.10b(a)(2) shall ensure that the 
vessel does not engage in a voyage 
unless the vessel has on board— 
***** 

12. By revising the introductory text of 
§ 157.216 to read as follows: 


§ 157.216 Required documents: Foreign 
tank vessels. 

On and after June 1.1981, the owner, 
operator, and master of a foreign tank 
vessel under §§ 157.10a(b), 157.10a(c)(2), 
or 157.10b(a)(2) shall ensure that the 
vessel does not enter the navigable 
waters of the United States or transfer 
cargo at a port or place subject to the 
jurisdiction of the United States unless 
the vessel has on board — 
***** 

13. By revising § 157.220(a) to read as 
follows: 

§ 157.220 Dedicated clean ballast tanks: 
Standards. 

(a) Cargo tanks that are designated as 
dedicated clean ballast tanks must 
allow the tank vessel to meet the draft 
and trim requirements under 
§§ 157.10a(d) and 157.10b(b). 
***** 

14. By revising the introductory text of 
§ 157.225 to read as follows: 

§ 157.225 Dedicated clean ballast tanks 
operations: General. 

The master of a tank vessel under 
§§ 157.10a(b), 157.10a(c)(2), or 
157.10b(a)(2) shall ensure that— 
***** 

15. By revising § 157.226 to read as 
follows: 

§ 157.226 Dedicated Clean Ballast Tanks 
Operations Manual: Procedures to be 
followed. 

The master of a foreign tank vessel 
under §§ 157.10a(b), 157.10a(c)(2), or 
157.10b(a)(2) that has a Dedicated Clean 
Ballast Tanks Operations Manual 
approved under § 157.210 and is 
operating in the navigable waters of the 
United States or transferring cargo at a 
port or place subject to the jurisdiction 
of the United States and the master of a 
U.S. tank vessel under §§ 157.10a(b), 
157.10a(c)(2), or 157.10b(a) shall ensure 
that the procedures listed in the 
Dedicated Clean Ballast Tanks 
Operations Manual are followed. 

16. By revising § 157.228 to read as 
follows: 

§ 157.228 Isolating valves: Closed during a 
voyage. 

(a) The master of each U.S. tank 
vessel under §§ 157.10a(b), 157.10a(c)(2), 
or 157.10b(a)(2) shall ensure that the 
valves under § 157.222(d) remain closed 
during each voyage. 

(b) The master of each foreign tank 
vessel under §§ 157.10a(b), 157.10a(c)(2), 
or 157.10b(a)(2) shall ensure that the 
valves under § 157.222(d) remain closed 
when the vessel is on a voyage in the 
navigable waters of the United States. 
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(Sec. 5. Port and Tanker Safety Act of 1978, 

92 Stat. 1480 (46 USC 391a); 49 CFR 1.46(n)(4)) 
Dated: December 8,1980. 

Clyde T. Lusk. Jr., 

Captain, U.S. Coast Guard, Acting Chief. 
Office of Merchant Marine Safety. 

IKR Doc. 80-38827 Filed 12-12-80; 8:45 am| 

Billing code 4»io-u-n 


33 CFR Part 165 
[CCGD13-MM0] 

Safety Zone—Columbia River Mile 63 
to 75, Lonfview, Was h i n flaw 

ammcy: Coast Guard. DOT. 

action: Final rule. __ 

smbhmky: This notice cancels the Safety 
Zone which was established 
(subsequent to the eruption of Mt. St. 
Helens on May 18.1980) in the Columbia 
River on May 22.1980 (CCGD13-80-04), 
amended June 19,1980 (CCGDl3-80-05), 
amended July 29,1980 (CCGD13-80-07) 
and amended September 12,1980 
(CCGD13-80-08). Cancellation of the 
Safety Zone at this time is warranted by 
the conditions which now exist in the 
Columbia River between miles 63 and 
75. 

effective DATE: This amendment is 
effective at 1200 PDT on October 22. 

1980. 

addresses: Comments should be 
mailed to: USCG Marine Safety Office, 
6767 N. Basin Avenue, Portland, OR 

97217. 

FOR FURTHER INFORMATION CONTACT: 

Lt. David V. Edling, Chief. Vessel 
Management Branch, Telephone number 
(503) 221-6329, FTS 423-6329, Marine 
Safety Office, 6767 N. Basin Avenue, 
Portland, OR 97217. 

SUPPLEMENTARY INFORMATION: This 
cancellation is issued without 
publication of a notice of proposed rule 
making and is effective less than 30 
days from the date of publication. This 
procedure is followed because public 
procedures on this cancellation are 
impractical due to the nature of the 
situation and there is not sufficient time 
to allow for public comment. Although 
this cancellation is published as a final 
rule, public comment is nevertheless 
desirable to ensure that the 
requirements concerning this 
cancellation are workable and 
reasonable. Accordingly, persons 
wishing to comment may do so by 
submitting written comments to the 
address stated above. Comments should 
include their names and addresses, 
identify the docket number for this 
cancellation (CCGD13-80-10), and give 
their reasons for the comments. Based 


upon comments received, this 
cancellation may be revised. 

Drafting Information 

The person involved in the drafting of 
this document was Lt. David V. Edling, 
Chief, Vessel Management Branch, 
Marine Safety Office, Portland, Oregon. 

§ 165.1303 (Removed! 

In consideration of the above. Part 165 
of Title 33, Code of Federal Regulations, 
§ 165.1303 is cancelled. 

(92 Stat. 1475 (33 U.S.C. 1225); 49 CFR 
146(D)(4) 

Dated: October 22,1980. 

G. K. Greiner, Jr., 

Captain, U.S. Coast Guard. Captain of the 
Port USCG Marine Safety Office, 6767N. 
Basin Avenue, Portland. OR 97217. 

(FR Doc. 80-38828 Filed 12-12-80: 8:45 am| 

BILLING CODE 4»1<M4-«fl 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[A-1-FRL 1701-3] 

Massachusetts State; Approval and 
Promulgation of Implementation Plans; 
Revision 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: EPA is taking final action to 
approve a revision to the Massachusetts 
State Implementation (SIP) which allows 
a Procter and Gamble plant in Quincy to 
increase its sulfur in fuel content from 
1% to 2.2%. The Commissioner of the 
Massachusetts Department of 
Environmental Quality Engineering (the 
Massachusetts Department) submitted 
the revision to EPA on November 27, 
1979. On July 14,1980 (45 FR 47166) EPA 
published its proposed approval of this 
revision. No letters of comment were 
received. 

EFFECTIVE DATE: December 15,1980. 

FOR FURTHER INFORMATION CONTACT: 

Margaret McDonough, Air Branch, EPA 
Region I, Room 1903, J. F. K. Federal 
Building, Boston, Massachusetts 02203, 
(617) 223-4448. 
addresses: Copies of the 
Massachusetts document which is 
incorporated by reference are available 
for public inspection during regular 
business hours at the Environmental 
Protection Agency, Region I, Room 1903, 
JFK Federal Building, Boston, 
Massachusetts 02203; Public Information 
Reference Unit, Environmental 
Protection Agency, 401 M Street, S.W., 


Washington, DC 20460; Office of the 
Federal Register. 1110 L Street. N.W.. 
Room 8401, Washington, DC and the 
Massachusetts Department of 
Environmental Quality Engineering. Air 
and Hazardous Materials Division, 

Room 320, 600 Washington Street, 

Boston, Massachusetts 02203. 
SUPPLEMENTARY INFORMATION: The 
Procter and Gamble facility in Quincy. 
Massachusetts is rated at 124 million 
Btu per hour maximum design capacity 
and is located in the Metropolitan 
Boston Air Pollution Control District (the 
Met-Boston District), outside of the 
“Boston core” area. The purpose of this 
revision is to add Procter and Gamble to 
the list of sources outside the Boston 
core area which are currently allowed to 
bum fuel having a sulfur content of 1.21 
pounds per million Btu heat release 
potential (approximately 2.2% sulfur 
content residual oil by weight). 

Technical support for the proposed 
revision included an evaluation of 
compliance with National Ambient Air 
Quality Standards (NAAQS) and 
Prevention of Significant Deterioration 
(PSD) increments for sulfur dioxide 
(S0 2 ) using EPA approved modeling 
techniques and an assessment of 
existing ambient levels of SO a using 
available monitoring data. NAAQS are 
maximum allowable ambient air 
pollutant concentrations which are set 
to protect public health and welfare; 

PSD increments are allowable 
incremental increases in ambient 
pollutant concentrations which are set 
to limit the degradation of air quality 
over baseline levels. In amendments to 
its PSD regulations published on August 
7,1980 (45 FR 52676). EPA defines the 
baseline as the date on which a source 
subject to the PSD regulations filed a 
permit application to construct or 
modify in an area designated attainment 
or unclassifiable under Section 107(d)(1) 
of the Clean Air Act. The baseline date 
has thus been set for the entire State of 
Massachusetts which is the Section 107 
designated attainment area. The date is 
August 4,1978, the filing date of the 
application of the Massachusetts 
Municipal Wholesale Electric Company. 

The technical review showed that 
NAAQS would not be violated and the 
entire available PSD increment would 
not be consumed. Procter and Gamble is 
located in a Class II PSD area in which 
no PSD permits have been issued and no 
previous SIP revisions have consumed 
increment and, therefore, EPA considers 
the amount of SO* which may be added 
to the ambient air to be limited to 
increments of 20 jtg/m 3 based on an 
annual averaging time; 91 pg /m 3 based 
on a 24-hour averaging time and 512 pg/ 
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m 3 based on a 3-hour averaging time. 

The increment predicted to be consumed 
by Procter and Gamble on an annual. 24- 
hour and 3-hour averaging time is 2 jig/ 
m 3 ,17 /xg/m 3 and 51 fig/m 3 respectively. 
Therefore, EPA is approving the 
Massachusetts Department’s request to 
allow the Procter and Gamble facility to 
bum 2.2% sulfur fuel oil. 

The EPA finds good cause for making 
this revision effective immediately for 
the following reasons: 

1. The implementation plan is already 
in effect under State Law and the EPA 
approval imposes no additional 
regulatory burdens. 

2. The immediate use of less 
expensive, higher sulfur fuel will greatly 
ease economic burdens. 

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Under Executive Order 12044 EPA is 
required to judge whether a regulation is 
“significant” and therefore subject to the 
procedural requirements of the Order or 
whether it may follow other specialized 
development procedures. EPA labels 
these other regulations “specialized”. I 
have reviewed this regulation and 
determined that it is a specialized 
regulation not subject to the procedural 
requirements of Executive Order 12044. 

After evaluation of the State’s 
submittal, the Administrator has 
determined that the Massachusetts 
revision meets the requirements of the 
Clean Air Act and 40 CFR Part 51. 
Accordingly, this revision is approved 
as a revision to the Massachusetts 
Implementation Plan. 

(Secs. 110(a)(2)A-K and 301 of the Clean Air 
Act as amended 42 U.S.C. 7410, 7601) 

Dated: December 9.1980. 

Douglas M. Costle, 

Administrator . 

Note.—Incorporation by reference of the 
State Implementaiton Plan for the state of 
Massachusetts was approved by the Director 
of the Federal Register on July 1 , 1980. 

Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart W— Massachusetts 

1. Section 52.1120, paragraph (c) is 
amended by adding subparagraph (32) 
as follows: 


§ 52.1120 Identification of plan. 

• * * * * 

(c) * * * 

(32) A revision to Regulation 7.05(1) 
“Sulfur Content of Fuels and Control 
Thereof* for the Metropolitian Boston 
APCD submitted on November 27,1979 
by the Commissioner of the Department 
of Environmental Quality Engineering. 

§52.1126 [Amended! 

2. Section 52.1126, paragraph (f) is 
amended by adding the following 
approved source: 

***** 

( 0 * ** 

Procter and Gamble Company, 
Quincy. 

|FR Doc. 38834 Filed 12-12-80:8:45 am) 

BILLING CODE 6560-38-M 


40 CFR Part 52 
[A-6-FRL 1685-8) 

Conditional Approval of Texas State 
Implementation Plan 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This notice takes final action 
on the revision schedules that were 
proposed by EPA in the March 25,1980 
Federal Register. These schedules were 
proposed in connection with the 
modification of the Texas State 
Implementation Plan (SIP) for 
nonattainment areas. EPA is approving 
these revision schedules. Conditional 
approval of the plan still remains in 
effect. 

EFFECTIVE DATE: December 15,1980. 

FOR FURTHER INFORMATION CONTACT: 

Jerry M. Stubberfield, Chief, 
Implementation Plan Section, Air 
Program Branch, Air and Hazardous 
Materials Division, Environmental 
Protection Agency, Region 6,1201 Elm 
Street, Dallas, Texas 75270, (214) 767- 
1518. 

SUPPLEMENTARY INFORMATION: On April 
13,1979, the Governor of Texas 
submitted revisions to the Texas SIP. 
EPA evaluated the State’s submission 
and proposed conditional approval on 
August 1,1979, provided that the State 
correct certain inadequacies, on 
specified schedules (44 FR 45204). In the 
Federal Register of March 25,1980, EPA 
conditionally approved the Texas plan 
for nonattainment areas. Concurrent 
with the conditional approval of the 
Texas SIP, EPA published a notice of 
proposed rulemaking which addressed 
the schedules by which the State had 
committed to correct the deficiencies. 


(see 45 FR 19277) EPA solicited 
comments on the schedules. The 30-day 
period allowed for public comments on 
these proposed revision schedules 
ended on April 24,1980. No comments 
were received. The deficiencies 
discussed in the March 25,1980 Federal 
Register and the time schedule in which 
the State must correct them are: 

1. Regulation V, Control of Air 
Pollution from Volatile Organic 
Compounds—The State must revise 
portions of this regulation, and submit 
the revised regulation by August 1, 1980. 

2. TSP Control Strategy and 
Regulation I—The State must submit 
complete control strategies and 
revisions to Regulation I for San Benito, 
Brownsville. Corpus Christi 1, Corpus 
Christi 2, Dallas 1, Dallas 3, and El Paso 
4 by August 1,1980. In the interim, they 
must meet the following schedule: 
March 3,1980—Draft SIP developed: 
May 5, 1980—Public hearing completed: 
August 1.1980—Adopt revised 
Regulation I, and submit to EPA. 

3. Regulation VI, Control of Air 
Pollution by Permit for New 
Construction or Modification—The State 
must revise portions of the regulation 
and submit the revised regulation by 
August 1,1980. 

In the March 25,1980 Federal Register 
(at 45 FR 19235), EPA cited a necessary 
revision to Subchapters 131.01.001 (29) 
and (30) of the general rules. The State 
agreed to revise the definitions of 
“major source” and “major 
modification” to be equivalent to EPA 
definitions. The date proposed in the 
notice of March 25,1980 for this 
submission must be revised to May 7, 
1980, as a result of the ruling of the U.S. 
Court of Appeals for the District of 
Columbia Circuit in the case of Alabama 
Power Company et al. v. Douglas M. 
Costle . 

On August 7,1980, EPA promulgated 
new regulatory changes affecting new 
source review in nonattainment areas, 
including restrictions on major source 
growth (40 CFR 52.24) and requirements 
under EPA’s Emission Offset 
Interpretative Ruling (40 CFR Part 51, 
Appendix S) and Section 173 of the 
Clean Air Act (40 CFR 51.18 (j)). 
Accordingly, the State must revise the 
related definitions contained in State 
Regulation VI within nine months of the 
promulgation date of the New Source 
Review regulations. 

This notice of final rulemaking is 
issued under authority of Section 110 
and 172 of the Clean Air Act, as 
amended. 
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Dated: December 9.1980. 

Douglas M. Costle, 

Administrator 

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Texas was approved by the Director of the 
Federal Register on July 1,1980. 

Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart SS—Texas 

1. In § 52.2275, paragraphs(a)(3) and 
(4)(ii) are amended to include the 
submittal date August 1.1980. These 
paragraphs now read as follows: 

§ 52.2275 Control strategy and 
regulations: Ozone. 

(a) * * * 

(3) Revise Subchapter 13.08.59.101 in 
such a manner as to be consistent with 
the RACT requirements for this source 
category, and extend the application of 
this subchapter to include all 
nonattainment areas in which the use of 
cutback asphalt constitutes 100 tons per 
year or more of volatile organic 
compounds on a countywide basis, and 
submit the revision to EPA by August 1. 
1980. 

(4) * * * 

(ii) Revise these subchapters so as to 
require Control System B for facilities in 
Harris County, with emissions greater 
than or equal to the specified exemption, 
and in all other ozone nonattainment 
areas, for facilities which have 
degreasing operations emitting in excess 
of 100 tons per year, and submit these 
revisions to EPA by August 1,1980. 

« * * ♦ • 

2. In $ 52.2276, paragraph (a) is 
amended to read as follows: 

§ 52.2276 Control strategy and 
regulations: Particulate matter. 

(a) Part D Conditional Approval. The 
Texas plan for total suspended 
particulate (TSP) for the nonattainment 
areas of San Benito. Brownsville, Corpus 
Christi 1, Corpus Christi 2, Dallas 1, 
Dallas 3 and El Paso 4 is conditionally 
approved until the State satisfactorily 
completes the following items: 

(1) Draft SIP revision supplement 
submitted to EPA by March 3,1980. 

(2) Public hearing completed by May 
5.1980. 

(3) Adopt revised Regulation I as it 
pertains to control of nontraditional 
sources, if necessary, and submit to EPA 
by August 1,1980. 

3. In § 52.2299, paragraphs, (a) (1) and 
(2) are amended to include the submittal 
dates of August 1.1980 and May 7,1981. 
These paragraphs read as follows: 


§ 52.2299 Review of new sources and 
modifications. 

( a ) * * * 

(1) Revise Subchapter 131.08.00.003 
(a)(13) to provide for the application of 
offsets in all nonattainment areas, 
designated as such after March 3,1978 
by August 1,1980. 

(2) Revise the definitions of "major 
source" and "major modification" to be 
equivalent to EPA's definition by May 7, 
1981. 

[FR Doc. 80-38049 Filed 12-12-80: 8:45 amj 

BILLING CODE 6560-38-M 


40 CFR Parts 422 and 432 
[WH-FRL 1701-11 

Effluent Guidelines and Standards: 
Phosphate Manufacturing Point 
Source; Meat Products Point Source 
Category; Revocation of Regulations 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: The Environmental Protection 
Agency (EPA) is formally revoking 
portions of the final effluent limitations 
guidelines at 40 CFR Part 422 for the 
Phosphate Manufacturing Point Source 
Category, and 40 CFR Part 432 for the 
Meat Products Point Source Category. 
This revocation is prompted by the 
action of appellate courts in remanding 
the regulations to EPA. 

DATES: The revocations for the 
Phosphate Manufacturing Point Source 
Category are effective a9 of April 28, 
1976. The revocations for the Meat 
Products Point Source Category are 
effective as of November 24,1975. 

(These dates correspond to the court 
decisions requiring today’s revocations.) 
FOR FURTHER INFORMATION CONTACT: 

For Phosphate Manufacturing Point 
Source Category: Mr. Elwood E. Martin, 
Effluent Guidelines Division (WH-552), 
Environmental Protection Agency, 401 M 
Street. S.W., Washington, D.C. 20460 
(202) 426-2582. 

For Meat Products Point Source 
Category: Daniel Lent, Effluent 
Guidelines Division, (WH-552), 
Environmental Protection Agency, 401 M 
Street, S.W., Washington, D.C. 20460 
(202) 426-2707. 

SUPPLEMENTARY INFORMATION: 

Part 422: Phosphate Manufacturing Point 
Source Category 

On February 20.1974 (39 FR 6582). 
EPA promulgated "best practicable 
technology" (BPT) and "best available 
technology" (BAT) effluent guidelines 
and new source performance standards 
under the Clean Water Act, 33 U.S.C. 


1251 et seq., for several subcategories of 
the Phosphate Manufacturing Point 
Source Category, 40 CFR Part 422. In 
Hooker Chemicals and Plastics Corp. et 
al. v. Train 537 F. 2d 620 (2d Cir. 1976) 
the Court of Appeals for the Second 
Circuit invalidated certain portions of 
these regulations. The court remanded 
the flouride and total phosphorus BPT 
limitations in § 422.12; the no discharge 
BAT limitation of § 422.13; the 
phosphorus pentasulfide BPT limitation 
in 5 422.22; the phosphorus oxychloride, 
phosphorus pentasulfide and 
phosphorus trichloride BAT limitations 
in § 422.23; the BPT limitation in 
§ 422.32; the BAT limitations in § 422.33; 
and the § 401.11(q) definition of process 
waste water as it is utilized in §§ 422.11, 
422.21 and 422.31. The new source 
performance standards in §§ 422.15, 
422.25 and 422.35 were also remanded in 
a companion case at 537 F. 2d 639 (2d 
Cir. 1976). As a result of the numerous 
remands by the Second Circuit Court of 
Appeals, the above effluent limitations 
for the Phosphorous Production, 
Phosphorus Consuming, and Phosphate 
Subcategories are revoked by EPA. In 
addition, the following limitations are 
revoked because they are based on the 
remanded definition of process waste 
water: § 422.12; § 422.22; and § 422.23. 

Part 432: Meat Products Point Source 
Category 

On February 28,1974. EPA 
promulgated effluent limitations for the 
Meat Products Point Source Category, 40 
CFR Part 432, 39 FR 7894. In American 
Meat Institute v. EPA , 526 F. 2d 442 (7th 
Cir. 1975), the Seventh Circuit reviewed 
the effluent limitations and remanded 
selected portions of those regulations. 
The BAT regulations remanded by the 
court were withdrawn as part of the 
Agency regulations to establish best 
conventional pollutant control 
technology limitations, 44 FR 50732, 
August 29,1979. The court also 
remanded the BPT limitation for TSS in 
the Complex Slaughterhouse 
Subcategory, S 432.22. EPA is 
accordingly revoking that limitation. 

In consideration of the foregoing, 40 
CFR Parts 422 and 432 are amended as 
set forth below: 

PART 422—PHOSPHATE 
MANUFACTURING POINT SOURCE 
CATEGORY 

40 CFR Part 422 is amended as 
follows: 
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Subpart A—Phosphorus Production 
Subcategory 

§422.11 (Reserved! 

1. Section 422.11 is revoked, and shall 
be designated as '‘[Reserved!”. 

§422.12 [Reserved] 

2. Section 422.12 is revoked, and shall 
be designated as "[Reservedl”. 

§422.13 (Reserved] 

3. Section 422.13 is revoked, and shall 
be designated as ‘‘[Reserved!”. 

§422.15 (Reserved] 

4. Section 422.15 is revoked, and shall 
be designated as "[Reserved!”. 

Subpart B—Phosphorous Consuming 
Subcategory 

§422.21 (Reserved] 

5. Section 422.21 is revoked, and shall 
be designated as “[Reserved]”. 

§422.22 (Reserved) 

6. Section 422.22 is revoked, and shall 
be designated as “[Reserved]”. 

§422.23 (Reserved] 

7. Section 422.23 is revoked, and shall 
be designated as “[Reserved]". 

§422.25 (Reserved] 

8. Section 422.25 is revoked, and shall 
be designated as “[Reserved]”. 

Subpart C—Phosphate Subcategory 
§422.31 (Reserved] 

9. Section 422.31 is revoked, and shall 
be designated as “[Reserved]”. 

§422.32 (Reserved] 

10. Section 422.32 is revoked, and 
shall be designated as “[Reserved]”. 

§422.33 (Reserved] 

11. Section 422.33 is revoked, and 
shall be designated as “[Reserved]”. 

§422.35 (Reserved] 

12. Section 422.35 is revoked, and 
shall be designated as “[Reserved]”. 

PART 432—MEAT PRODUCTS POINT 
SOURCE CATEGORY 

40 CFR Part 432 Subpart B is amended 
as follows: 

Subpart B—Complex Slaughterhouse 
Subcategory 

§432.22 (Amended] 

13. Paragraph (a), is amended by 
deleting the following from the tables 
therein: 


TSS -------- 0.50 0.25 

14. Paragraph (b), is amended by 
deleting the following from the tables 
therein: 

TSS ...... 0.08 0.04 

15. Paragraph (c), is amended by 
deleting the following from the tables 
therein: 

TSS --Z-- 0.08 0 04 

16. Paragraph (d), is amended by 
deleting the following from the tables 
therein: 

TSS-......... 0.12 0.06 

17. Paragraph (e), is amended by 
deleting the following from the tables 
therein: 

TSS-„- 0.04 0.02 

(Clean Water Act 33 USC 1311,1314,1316, 
1317) 

Dated: December 9.1980. 

Douglas M. Costle, 

Administrator. 

[FR Doc. 80-38861 Filed 12-12-60; 8:45 am| 

BILLING COOE 6560-29-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Parts 435 and 436 

Medicaid Program; Deeming of Income 
Between Spouses 

AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
action: Final rule. 

summary: These regulations revise 
current Medicaid rules for determining 
financial eligibility and the level of 
Medicaid payments for institutional care 
for aged, blind, and disabled 
individuals, when one spouse is 
institutionalized and the other spouse is 
not. The change will affect those States 
that, as permitted by statute, use more 
restrictive eligibility criteria than those 
applied nationally under the 
Supplemental Security Income (SSI) 
program. It will also apply in Puerto 
Rico, Guam, and the Virgin Islands. 

These amendments revise the 
regulations permitting these 
jurisdictions, in situations where one 
spouse is institutionalized, to consider a 


- portion of the income of one spouse as 
available to the other spouse, whether 
or not the income is actually 
contributed. Thus, a State is able to 
reduce in advance its Medicaid payment 
to an institution for the care of the 
spouse. This practice is known as 
“deeming” of income. The change will 
allow the affected jurisdictions to use 
SSI criteria for determining the 
availability of income, to use criteria 
more liberal than SSI, or not to “deem’ 
income at all in these cases. 

Publication of regulations on deeming 
is required by an order of the United 
States District Court, as amended by the 
Court of Appeals for the District of 
Columbia. That order vacated the 
existing regulations governing deeming 
of income in these jurisdictions. The 
Court of Appeals reasoned that, in 
adopting those regulations, the 
Secretary did no sufficiently take into 
account “relevant factors” bearing on 
the appropriateness of deeming. The 
Court ordered the Secretary to issue 
new regulations after considering all 
relevant factors. 

These regulations replace current 
HCFA instructions, in effect since May 
30,1979 for these jurisdictions, that 
prohibit any deeming between spouses 
when one is institutionalized. 

EFFECTIVE DATE: December 15,1980. 

FOR FURTHER INFORMATION CONTACT: 
Dennis McNown (301) 594-8221. 
SUPPLEMENTARY INFORMATION: 

Background 

Section 1902(a)(10)(A) of the Social 
Security Act (42 U.S.C. 1396a(a)(10)(A) 
authorizes Medicaid eligibility for all 
SSI beneficiaries. However, section 
1902(f) of the Act (42 U.S.C. 139Ga(f)) 
gives the States an option to cover those 
eligible under its Medicaid plan in effect 
on January 1,1972. 

Secion 1902(a)(17)(B) of the Act 
requires that, in determining eligibility 
for and the extent of medical assistance 
provided under the plan, States take inlo 
account only such income as is 
determined (under standards prescribed 
by the Secretary) to be “available” to 
the Medicaid applicant or beneficiary. 
Under Medicaid plans in effect in 
January 1972, some States “deemed” a 
certain amount of the income of a 
financially responsible relative (spouse 
or parent) as available to a Medicaid 
applicant or beneficiary, without having 
proof of actual contribution of that 
money by the relative. In the case of 
institutionalized applicants or 
beneficiaries, this was often done by 
subtracting, from the income of the 
relative living in the community, a 
specific “protected” amount that was 
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considered necessary for his or her 
living expenses, and considering the 
remaining amount available to the 
institutionalized individual. The State 
then reduced its payment based on that 
individual’s available income. 

Under the SSI program, the statute 
requires that, if both an individual and 
his or her spouse apply or are eligible 
for SSI and cease to live together, their 
income and resources must be 
considered to be mutually available, for 
purposes of determining eligibility, for 
the first six months after the month they 
cease to live together (see 42 U.S.C. 
1381a, 1382(a), and 1382c(b)). If only one 
spouse applies or is eligible for SSI, the 
SSI program must deem the income and 
resources of the other spouse only until 
the end of the month they cease to live 
together (42 U.S.C. 1382c(f)). For the 
eligible couple, their total income and 
resources are measured against the SSI 
standard for a couple; for couples where 
only one spouse applies or is eligible 
the amount deemed is determined 
according to a set forumla. 

States that elect to provide Medicaid 
to all SSI beneficiaries must use SSI 
standards on amount and duration for 
Medicaid eligibility. However, States 
that elected, under section 1902(f), to use 
their 1972 Medicaid eligibility criteria 
could, under our old regulations, 
continue to deem as they did under their 
January 1 , 1972 Medicaid plan. This 
meant that both the amount and 
duration of deeming could be more 
extensive than SSI practice, if 
authorized under the 1972 plan. For 
example, States could continue to deem 
for indefinite periods of time. Under 
these new rules, 1902(f) States will no 
longer be permitted to use any deeming 
criteria more extensive than SSI 
practices but may be more liberal if they 
wish. (See Final Rules and Relevant 
Factors, below.) 

Court Orders 

On December 8,1978, the United 
States District Court for the District of 
Columbia, in Gray Panthers v. 

Secretary , Department of Health, 
Education, and Welfare, et al„ Civil 
Action No. 78-0661, ordered the 
Secretary to rescind regulations at 42 
CFR 435.734, 436.602, 436.711, and 
436.821, and to propose and publish 
regulations to "require all relevant 
jurisdictions to cease deeming of income 
for any length of time between 
institutionalized spouses.” This order 
was amended by the Court on January 3, 
1979, to specify that it applied only to 
Guam, Puerto Rico, the Virgin Islands, 
and States that have elected to exercise 
their option under section 1902(f) of the 
Act to impose different requirements for 


Medicaid eligibility than for receipt of 
SSI. 

The Secretary appealed the Gray 
Panthers decision to the Court of 
Appeals. In implementing the District 
Court order, we directed the affected 
States and jurisdictions to cease 
deeming of income covered by the order 
and informed them that we were 
revising the relevant regulations. On 
November 21,1979 we issued a Notice of 
Proposed Rulemaking (NPRM) to 
implement the Gray Panthers order. 
After considering comments received, 
we prepared a final rule to implement 
the District Court’s order. However, on 
July 29.1980, the United States Court of 
Appeals for the District of Columbia 
Circuit issued its decision in the Gray 
Panthers case "agreeing] with the result 
reached by the District Court but not for 
its assigned reasons". The Court of 
Appeals concluded that "the Secretary 
has failed to consider all the relevant 
factors in determining whether 
’deeming’ is proper in this context". The 
Court remanded the case to the District 
Court which, on October 8, 1980, 
remanded the matter to the Secretary, 
for consideration consistent with the 
Court of Appeals’ order that the relevant 
factors be considered in issuance of 
regulations governing deeming. The 
District Court ordered publication of an 
NPRM by October 28 reflecting the 
Court of Appeals decision, and a final 
rule by December 11,1980. We are 
issuing these final rules to implement 
these two orders. 

The District Court’s December 1978 
order in Gray Panthers applied only to 
the deeming of income between 
institutionalized and non- 
institutionalized spouses in 1902(f) 

States, and not to the deeming of 
resources. Therefore, since the Court of 
Appeals order affirmed the District 
Court's order, this final regulation is 
limited to that aspect of the deeming 
regulations which was invalidated by 
the District Court; that is, the deeming of 
income between spouses when one is 
institutionalized. 

We issued a Notice of Proposed 
Rulemaking (NPRM) on October 30.1980 
(45 FR 71821) to implement the Court of 
Appeal’s decision. We proposed that the 
time periods for deeming between an 
institutionalized spouse and the spouse 
living in the community be the same in 
the section 1902(f) States as in the States 
that provide Medicaid to all SSI 
beneficiaries. The comment period for 
the NPRM ended on December 1. 
Comments are discussed in the 
Comment section, below. 

The Solicitor General, acting on behalf 
of the Department of Health and Human 
Services, filed a petition for certiorari in 


the Gray Panthers case on November 10. 
1980. The Department intends to 
continue to pursue Supreme Court 
review in Gray Panthers and in the 
three related cases where petitions for 
certiorari are now pending: Herweg v. 
Ray, No. 80-60; Harris v. Norman, No. 
80-498; and Stanton v. Brown, No. 79- 
1690. Each of these cases (and the Allen 
case, discussed below) is irreconcilable 
to some degree with each of the others, 
impeding our ability to apply deeming 
policy on a nationwide basis. In the 
Allen case [Allen v. Califano, Civil 
Action No. 78-0212 (D. Utah) appeal 
pending, No. 79-2167 (10th Cir.)), the 
District Court ordered the Department to 
promulgate regulations prohibiting 
deeming in section 1902(f) States when 
one spouse (or a child) is 
institutionalized. The Department is 
legally able to issue the regulations 
published today because the 10th Circuit 
has stayed all further proceedings in the 
Allen case on the Government’s 
representation that certiorari has been 
sought in Gray Panthers. 

Should the Supreme Court grant 
review in Gray Panthers, it may be 
necessary to revise these regulations 
after the Supreme Court’s decision on 
the merits. These regulations are based 
on the Court of Appeals’ decision in 
Gray Panthers. That decision rejected 
the Department’s legal analysis of the 
statute and ordered the Department to 
promulgate new deeming regulations 
specifying the circumstances under 
which and the extent to which deeming 
between spouses would be permitted, 
based solely on the Department’s 
analysis of the factors it considered 
relevant. 

Final Rule and Relevant Factors 

Final Rule 

These regulations apply to 
determinations of Medicaid eligibility in 
section 1902(f) States* and Guam. Puerto 
Rico and the Virgin Islands. They 
concern only the way in which income is 
deemed available when a couple is 
separated because of the 
institutionalization of one spouse. They 
do not apply when spouses are living 
together, or when separation is due to a 
reason other than institutionalization. 

(In those cases, the current rules 
continue to apply.) 

In arriving at this final rule, the 
Secretary has balanced the relevant 
factors discussed below (which, in 


•Region I: Connecticut. New Hampshire; Region 
II; New York; Region Hi: Virginia; Region IV; 
Mississippi. North Carolina; Region V: Illinois, 
Indiana, Minnesota, Ohio; Region VI: Oklahoma: 
Region VII: Missouri. Nebraska: Region VIII: North 
Dakota. Utah; Region IX: Hawaii; and Region X: 
none. 
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several cases, represent competing 
concerns), and, as a result has decided 
to limit deeming between 
institutionalized and 
noninstitutionaiized spouses. Under this 
rule, States are permitted to use either 
the SSI deeming criteria, or more liberal 
criteria, in considering the availability of 
income of one spouse to another, when 
one is institutionalized. No State may 
use deeming criteria that are more 
extensive than those currently used in 
the SSI program. However, States may 
elect to use more liberal criteria, which 
would include the option not to deem at 
all. 

Relevant Factors 

In adopting this final rule, we 
considered the factors suggested by the 
Court of Appeals in the Gray Panthers 
case, additional factors we believe 
important, and comments from the 
public. The factors suggested by the 
Court of Appeals are: 

(1) The expectation that spouses 
should support each other; 

(2) The Court’s perception that the 
statute provides for differing 
determinations of availability of income 
to be made under certain differing 
circumstances; 

(3) The deterrence of fraud and abuse; 

(4) The extent to which the 
assumption that spouses who maintain a 
common household will share income 
and expenses and constitute a single 
economic unit is undermined by the 
separation of the spouses by 
institutionalization; 

(5) The impact of deeming on the 
family under these circumstances; 

(6) Whether the spouses were living 
apart before their separation by 
institutionalization; and 

(7) If they were living apart before 
institutionalization, whether support f 
payments were being made on a regular 
basis from one spouse to another. 

The additional factors we considered 
are: 

(1) The extent to which deeming is 
consistent with the best interests of 
program beneficiaries; 

(2) The Federal-State nature of the 
Medicaid program; 

(3) The extent to which the regulations 
would be simple to administer, and 

(4) The fiscal effects of the regulations 
on Medicaid program budgets. 

Discussion 

We have considered the relationships 
among these factors and their 
significance with respect to deeming 
policies in the following manner. 


Best interests of beneficiaries and 
nature of program 

Under title XIX of the Act, Medicaid is 
structured as a jointly funded, jointly 
administered Federal-State program. 
However, there are certain basic 
Federal requirements that States must 
meet. Beyond these minimum 
requirements. States generally are 
allowed flexibility and many options in 
the administration of their programs 
dealing with, for example, the groups of 
recipients to be served, the types of 
medical care to be provided, and the 
administrative policies to be followed. 
This flexibility is reflected in section 
1901 of the Act, which describes the 
purpose of title XIX as “enabling each 
State, as far as practicable under the 
conditions in such State” to furnish 
medical assistance. 

The Secretary believes that one 
primary minimum requirement relevant 
to determining the extent of permissible 
deeming between spouses in 1902(f) 
States when one spouse is 
institutionalized is to adopt policies that 
are in the best interest of program 
beneficiaries. 

In this context, these regulations 
reflect our belief that, within certain 
constraints appropriate to ensure that 
these interests are protected and that 
take into account other factors relevant 
to deeming policy, States are in the best 
position to determine for themselves, on 
the basis of such considerations as State 
laws, needs of residents, budgetary 
constraints and ease of administration, 
the most appropriate approach to 
various parts of their program. In 
reviewing the Court order, State 
practices, and the statutory provisions, 
the Secretary has decided to establish 
the SSI criteria now used by 34 States as 
the most restrictive set of deeming 
criteria that a State may choose to 
impose. This reflects a concern about 
the best interests of the beneficiaries 
and assures greater equity among 
program beneficiaries by establishing an 
outer limit of deeming standards. SSI’s 
limits are considered appropriate 
because they include annual cost-of- 
living adjustments and reflect 
Congressional views as to equity for the 
individuals involved. In her decision to 
permit States to use either the SSI 
deeming criteria or more liberal criteria, 
the Secretary has enabled States to be 
more generous than SSI criteria, thus 
permitting a degree of flexibility for 
States that is consistent with the overall 
philosophy of the Medicaid program. 

Spousal support 

Both deeming of income and State 
relative responsibility laws further the 


general expectation that spouses should 
support each other. Under these final 
regulations, these States can use either 
or both methods. They may decide to 
deem because they find deeming 
administratively simpler than pursuing 
spousal support through the courts; or 
they may prefer deeming because it is 
done on the “front end” (i.e., when 
eligibility is being determined), rather 
than “after the fact”. 

However, we believe thai deeming 
has several adverse impacts on 
beneficiaries. The institutionalized 
spouse may lose medicaid eligibility if 
the deemed amount is large enough to 
bring his or her income level over the 
State’s standards. If the deemed amount 
is not actually contributed but the 
State’s payments to the facility 
nevertheless are reduced by that 
amount, the individual may be asked to 
leave the institution. With respect to the 
spouse in the community, the use of 
deeming may also be unfair. This occurs 
principally because, in section 1902(f) 
States, the amounts that are protected 
for the noninstitutitionalized spouse's 
maintenance may be set at 1972 levels. 
Those levels may be insufficient in light 
of the current cost of living. This may 
force the noninstitutionaiized spouse 
either to refuse to pay the “deemed” 
amount (possibly resulting in the 
institutionalized spouse being required 
to leave the facility), or to try to live at 
levels that are inadequate for 
subsistence. 

Moreover, when income is “deemed,” 
the spouse has less of an incentive 
actually to contribute the amount than if 
relative responsibility laws are used, 
because deeming has an adverse effect 
on the institutionalized individual, 
whereas relative responsibility laws 
affect the spouse in the community by 
requiring him or her to make support 
payments. These potentially severe 
impacts lead us to conclude that 
deeming should be limited in both 
duration and amount. These limitations 
will not affect a State’s authority to 
pursue spousal support through its 
relative responsibility laws. 

Single economic unit; deterrence of 
fraud 

We also believe that, although there is 
a general expectation that spouses 
should support one another, their ability 
to do so is substantially undermined 
when one spouse is institutionalized. 
The expectation for support is based, in 
part, on the assumption that spouses 
maintain a common household, will 
share income and expenses, and 
therefore constitute a single economic 
unit. However, that assumption is 
undercut when a spouse is 











Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 / Rules and Regulations 82257 


institutionalized. In deciding what 
constituted a period of 
institutionalization long enough to 
overcome the assumption that the 
spiouses are a household unit, we looked 
at the rules used in the SSI program and 
whether those rules were suitable for 
Medicaid. 

We believe that, in cases where only 
one spouse is eligible, the couple should 
no longer be viewed as maintaining a 
common household beginning with the 
month following the month of 
institutionalization. Such a rule is 
relatively simple for a State to 
administer. However, we believe that a 
longer period is appropriate when both 
spouses are eligible, because there 
exists a greater potential for fraud or 
abuse in these cases. This comes about 
in the following way. When both 
spouses are eligible for SSI and one 
becomes institutionalized, the economic 
result could be an SSI cash benefit to 
the spouse remaining at home that 
would be greater than one-half the 
combined benefit previously paid to the 
couple. In addition, the spouse at home 
would not have to use any of the benefit 
for the support of the other spouse. This 
could constitute an incentive to 
separate, when institutionalization is a 
medical option, but not such a medical 
necessity as to be unavoidable. 

These one-and six-month time-frames 
are only the outer limits of how long a 
State may* deem—under these final 
rules, if a State believes that the 
potential for fraud is minimal or, for any 
other reason, wishes to cease deeming 
before the end of the month of 
institutionalization (or before six full 
months in cases where both spouses are 
eligible), it may do so. 

Separation before institutionalization 
and support payments 

As discussed above, we believe that 
the ability of spouses to support one 
another is lessened when they are 
separated. For that reason, we have 
constructed the rule to take into account 
the factor of separation before 
institutionalization by applying the one- 
and six-month time periods in the 
following way. A State may not deem 
income if eligible spouses have been 
living apart more than six full months 
before institutionalization, or after the 
month of separation if only one spouse 
is eligible. Should eligible spouses be 
separated less than six full months, the 
length of the separation would be 
applied to the six-month computation. In 
cases where spouses are living apart 
and one is making support payments on 
a regular basis, this payment would 
always be considered in eligibility 


determinations since it is “in-hand” (i.e., 
actually contributed). 

Impact on families 

We believe that if deeming income 
between an institutionalized or 
noninstitutionalized spouse is not 
restricted in duration «r amount, it may 
have an adverse impact on the family. 
Unlimited deeming may cause a spouse 
to seek a divorce because of the 
inability or unwillingness of one spouse 
to contribute the deemed amount to the 
other, or it may reduce the amount of 
income available to support children 
remaining at home. By limiting the 
duration of the deeming and the amount, 
these adverse impacts are less likely. In 
particular, with respect to maintenance 
allowances for children remaining in the 
home, we believe that the SSI amounts 
($119 for each child, regardless of the 
number of children), are probably higher 
than were provided under most State 
plans in 1972. Previously, a section 
1902(f) State could choose to use a 
maintenance amount as low as the one 
used under its 1972 plan. Also, SSI 
allows the same maintenance amount 
for each child; in contrast, some section 
1902(f) States have used lower amounts 
for additional children beyond a 
specified number. 

Differing circumstances 

The policy reflected in the final 
regulations takes into account that, as 
far as practicable, differing 
determinations of available income 
should be made when circumstances 
differ. It provides that, when one spouse 
is institutionalized, different rules are to 
be used in determining whether States 
may consider as available income 
deemed from the other spouse. In 
addition, as discussed above, it provides 
for recognition of several categories of 
institutionalized spouses (i.e., situations 
where both spouses are eligible, 
situations where the only one spouse is 
eligible, and situations where the 
spouses were living apart before one 
was institutionalized) in considering 
whether income is available. 

Adminstrative simplicity 

The Final regulations advance the 
statutory goal of simplicity of 
administration and efficient operation of 
the Medicaid program. The factors 
involved in the determination are simple 
ones which are readily ascertainable. 

For States following SSI criteria, the 
calculation of the amount to be 
considered can be established by a 
formula and as set of pre-determined 
calculations without the complexity of 
entering into individualized case-by¬ 
case “needs” determinations. For one 


group of couples, deeming would cease 
at the end of the month in which the 
separation began. Deeming for the full 
month, even if separation occurs during 
the month, avoids the difficulty of 
distinguishing and prorating joint 
(preseparation) income and expenses 
from individual (postseparation) ones. 
With respect to the second group of 
couples, the factor of whether an eligible 
couple is involved (and thus an 
additional six-month period applies) is 
readily determinable. We believe that 
SSI States have had little difficulty in 
this respect. Finally, the regulations 
leave States free to decide for 
themselves whether to deem at all or. if 
they deem, to do so (within the SSI 
limits) in the manner they Find most 
appropriate and cost beneficial with 
respect to their own administrative 
policies and procedures. 

Fiscal implications for States 

The final regulations also take into 
account the Fiscal implications of the 
change for the State Medicaid programs. 
They permit the affected jurisdictions a 
wide range of possibilities for 
developing deeming policy suitable to 
their particular financial situations, up 
to the SSI limits. They do not totally 
prohibit a State from deeming, which 
could create a financial problem to the 
extent that a State has been relying on 
this practice to reduce some of its 
expenditures. And they allow States to 
determine whether deeming is an 
avenue they wish to pursue in carrying 
out their fiscal program responsibilities 
or whether other means of controlling 
expenditures are more practical and 
appropriate in their circumstances. 

Public Comments 

We received eight comments from 
client advocacy groups, one from a State 
agency and one comment from a long¬ 
term care facility. The comments and 
our responses are as follows: 

1 . Comment: We received three 
comments requesting that the 
regulations prohibit the deeming of 
resources as well as income between 
institutionalized individuals and their 
noninstitutionalized spouses. 
Commenters argued that we do not need 
a court order to prohibit deeming of 
resources between the institutionalized 
individual and noninstitutionalized 
spouse. 

Response: This final regulation 
implements the Appeals Court order in 
Gay Panthers v. Administrator, that 
dealt only with the deeming of income 
between institutionalized individuals 
and their noninstitutionalized spouses. 
Therefore, we are not addressing the 
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issue of deeming of resources in this 
regulation. 

2. Comment: All of the advocacy 
groups indicated that deeming of income 
between spouses is inappropriate for 
any period of time because these 
commenters interpret the Court of 
Appeals’ decision as prohibiting any 
type of deeming when spouses are 
separated by institutionalization. One 
commenter suggested that since the 
Court of Appeals’ decision, in his view, 
clearly prohibited deeming when 
spouses are separated by 
institutionalization, the discretion given 
to the Secretary by the court to develop 
general principles of deeming should 
affect situations other than those 
situations involving couples who are 
separated by institutionalization. 
Therefore, in his view, the proposed 
regulations failed to address those 
situations. 

Response: We disagree with the 
commenters’ interpretation of the Court 
of Appeals’ decision. The only issue 
before the Court was whether deeming 
is appropriate in section 1902(f) States 
for spouses separated by 
institutionalization. Because the Court of 
Appeals ordered that we consider the 
factors relevant to deeming in this 
limited context, it authorized us to 
approve deeming if our consideration of 
the factors led to this result. We have 
concluded, through balancing these 
factors, that limited deeming is 
appropriate in this context. 

3. Comment: One commenter 
requested that the regulations recognize 
individualized factual determinations of 
the availability of income. 

Response: States will have an option 
to use individualized factual 
determinations or SSI criteria. We do 
not believe it is necessary or desirable 
to read the Court order as prohibiting 
any forms of deeming, especially 
deeming that has been developed in the 
SSI program under the Congressional 
authority in section 1614(b) and 1614(f) 
of the Social Security Act and which 
already controls Medicaid eligibility 
determinations in 34 States. 

4. " Comment: One commenter 
indicated that the proposed regulations 
violated the court mandate in Allen v. 
Ca/ifano. In the Allen case, the 
Secretary is required, with respect to the 
section 1902(f) States and the territories, 
to cease the deeming of income between 
spouses when one of the spouses is 
institutionalized. 

Response: We recognize the conflict 
between the present regulations and the 
Allen court order. However, these 
regulations respond to the court of 
Appeals directive that we examine 
certain relevant factors and issue rules 


as a result of that analysis. The Court 
did not dictate the result which was to 
be reached through that analysis. 
Because our review did not produce the 
same result as that reached by the Court 
in Allen , the present conflict arises. As 
noted above, the 10th Circuit has stayed 
further proceedings in Allen. 

5. Comment: Another commenter 
suggested that the proposed regulations 
create a disruption of the family in that 
two separate households must be 
maintained through the contributions of 
one spouse when the other spouse is 
institutionalized. 

Response: We agree that there is a 
potential for disruption of the family in 
this situation. Therefore, in these final 
regulations, we have tried to minimize 
the potential for adverse impact by 
placing outer limits on the duration and 
amount of deeming permitted. 

6. Comment: One commenter 
requested that our regulations address 
both spousal deeming and deeming of 
income between parents and an 
institutionalized child. 

Response: This final regulation 
implements the Appeals Court order in 
Gray Panthers v. Administrator, that 
dealt only with the deeming of income 
between institutionalized individuals 
and their noninstitutionalized spouses. 
We are preparing a proposed regulation 
on that part of the Allen order dealing 
with parents and institutionalized 
children, which we will publish for 
public comment. 

7. Comment: Another commenter 
indicated that the proposed rule 
removed the incentive for the spouse in 
the community to seek employment or 
financial improvement, as this income 
would only be transferred toward the 
cost of care of the institutionalized 
spouse. 

Response: The final regulations 
require that those jurisdictions that 
choose to follow SSI criteria must use 
SSI eligibility requirements for both the 
duration and amount of the deeming 
income. We believe that the applicable 
SSI earned income disregards, together 
with the durational limits on deeming, 
provide adequate incentives for the 
community-based spouse to seek 
employment or financial improvement. 
The SSI criteria are the most restrictive 
criteria that a section 1902(f) State may 
use when deeming income. These 
jurisdictions may provide a more liberal 
thershold to protect the family income. 

8 . Comment: One commenter claimed 
that presuming income and resources to 
be available from a noninstitutionalized 
spouse to an institutionalized individual 
may be descrimination against the 
handicapped, who are disproportionate 
users of institutionalized services. 


Response: These regulations 
implement the court order in the Gray 
Panthers case, which concerns 
interspousal deeming of income when 
one spouse is institutionalized. The 
Secretary is specifically mandated by 
the Court order to revise regulations 
regarding institutionalized individuals. 
Beyond that, however, we do not believe 
the regulations as revised are 
discriminatory as stated in the comment. 
They not only allow States to eliminate 
deeming altogether with respect to these 
individuals, but they also place an outer 
limit on the deeming that my be 
imposed. This is in contrast to previous 
regulations that permitted more 
restrictive practices. 

9. Comment: Another commenter 
indicated that the proposed regulations 
failed to address the issue of the amount 
of income of the institutionalized 
individual to be “protected” for the 
maintenance of his or her 
noninstitutionalized spouse. 

Response: Our current regulations, at 
42 CFR 435.733, speak to this issue. In 
determining Medicaid payment for an 
eligible institutionalized individual, 
States must deduct from the individual’s 
income an amount that will be 
“protected” for the maintenance needs 
of the noninstitutionalized spouse and 
family. This requirement is not affected 
by the new.provisions on deeming and 
thus no change in the regulations is 
necessary. 

42 CFR Chapter IV, Subchapter C, is 
amended as set forth below: 

PART 435—ELIGIBILITY IN THE STATE 
AND DISTRICT OF COLUMBIA 

A. Part 435 is amended as follows: 

1. Section 435.121 is amended by 
revising paragraph (b)(1) as follows: 

§ 435.121 Individuals in States using more 
restrictive requirements for Medicaid than 
the SSI requirements. 
***** 

(b) If an agency uses more restrictive 
requirements under this section— 

(1) Each requirement may be no more 
restrictive than that in effect under the 
State’s Medicaid plan on January 1, 

1972, and except for the requirement in 
§ 435.734 concerning financial 
responsibility of spouses, no more 
liberal than that applied under SSI or an 
optional State supplement program that 
meets the conditions of § 435.230; and 
***** 

2. Section 435.602 is revised to read as 
follows: 

§ 435.502 Limitation on the financial re¬ 
sponsibility of relatives. 

(a) Except for a spouse of an 
individual or a parent for a child who is 
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under age 21 or blind or disabled, the 
agency must not— 

(1) Consider income and resources of 
any relative available to an individual; 
nor 

(2) Collect reimbursement from any 
relative for amounts paid by the agency 
for services provided to an individual. 

(b) The income and resources of 
spouses and parents must be considered 
in determining financial eligibility as 
provided for the categorically needy in 
Subpart H and the medically needy in 
Subpart I of this part. 

3. Section 435.734 is revised to read as 
follows: 

§ 435.734 Financial responsibility of 
spouses and parents 

(a) Except as provided in paragraph 
(b) of this section, in determining 
Medicaid eligibility of an aged, blind, or 
disabled individual under requirements 
more restrictive than those used under 
SSI, the agency must consider the 
income and resources of spouses and 
parents as available to the individual in 
the manner specified in § § 435.723 and 
435.724 or in a more extensive manner, 
but not more extensive than the 
requirements in effect under the 
Medicaid plan on January 1,1972. 

(b) When either an individual or his or 
her spouse is institutionalized, the 
agency may consider the income of an 
individual as available to a spouse as 
set forth in paragraph (b)(1), (b)(2). or 
(b)(3) of this section: 

(1) The agency may use the SSI 
criteria for determining the amount and 
duration of availability of income (see 

§ 435.723); 

(2) The agency may use criteria more 
liberal than those SSI criteria; or 

(3) The agency may consider only 
income actually contributed when the 
spouses have ceased to live together. 

PART 436—ELIGIBILITY IN GUAM, 
PUERTO RICO, AND THE VIRGIN 
ISLANDS 

B. Part 436 is amended as set forth 

below: 

1. Section 436.602 is revised to read as 

follows: 

§ 436.602 Limitation on the financial 
responsibility of relatives. 

(a) Except for a spouse of an 
individual or a parent for a child who is 
under 21 or blind or disabled, the agency 
must not — 

(1) Consider income and resources of 
any relative available to an individual; 

nor 

(2) Collect reimbursement from any 
relative for amounts paid by the agency 
for services provided to an individual. 


(b) The income and resources of 
spouses and parents must be considered 
in determining financial eligibility as 
provided for the categorically needy in 
subpart H and the medically needy in 
subpart I. 

2. Section 436.711 is revised to read as 
follows: 

§ 436.711 Determination of financial 
eligibility. 

In determining eligibility of 
individuals specified in subparts B and 
C of this part who are not recipients of 
cash assistance, the agency must apply 
the financial eligibility requirements of 
the State plan for OAA, AFDC, AB, 
APTD. or AABD that would be used if 
the individual were applying for cash 
assistance. This includes requirements 
on financial responsibility of spouses 
and parents, except that (a) In 
determining eligibility of families and 
children, the agency must consider 
parental income and resources as 
available to a child who is living with 
the parents until he becomes 21, even if 
State law confers adult status below age 
21; and 

(b) When either an individual or his or 
her aged, blind, or disabled spouse is 
institutionalized, the agency may 
consider the income of an individual as 
available to an aged, blind, or disabled 
spouse as set forth in paragraph (b)(1), 
(b)(2), or (b)(3) of this section: 

(1) The agency may use the SSI 
criteria for determining the amount and 
duration of availability of income (see 

§ 435.723); 

(2) The agency may use criteria more 
liberal than those SSI criteria; of 

(3) The agency may consider only 
income actually contributed when the 
spouses have ceased to live together. 

3. Section 436.821 is revised to read as 
follows: 

§ 436.821 Financial responsibility of 
spouses and parents. 

In determining eligibility of medically 
needy individuals, the agency must use 
the rules for determining whether the 
income of a spouse or parent is 
available to the individual that would be 
used if he were applying for OAA, 

AFDC. AB, APTD or AABD. However 
(a) For families and children, the agency 
must consider parental income and 
resources available to a child who is 
living with the parent until he becomes 
21, even if State law confers adult status 
below age 21; and 

(b) When either an individual or his or 
her aged, blind, or disabled spouse is 
institutionalized, the agency may 
consider the income of an individual as 
available to an aged, blind, or disabled 
spouse under the procedure set forth in 


either paragraph (b)(1), (b)(2), or (b)(3) of 
this section: 

(1) The agency may use the SSI 
criteria for determining the amount and 
duration of availability of income (see 

§ 435.723); 

(2) The agency may use criteria more 
liberal than those SSI criteria; or 

(3) The agency may consider only 
income actually contributed when the 
spouses have ceased to live together. 

(Section 1102 of the Social Security Act (42 
U.S.C. 1302)) 

(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medical Assistance 
Program) 

Dated: December 8,1980. 

Earl M. Collier, 

Acting Administrator, Health Care Financing 
Administration. 

Approved: December 10.1980. 

Patricia Roberts Harris. 

Secretary. 

|FR Doc. BO-38845 Kited 12-11-80:8:45 am| 

BILLING CODE 4110-35-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 64 _ 

[Docket No. FEMA 5952] 

National Flood Insurance Program; 

List of Communities Eligible for the 
Sale of Insurance; Connecticut, et al. 

agency: Federal Insurance 
Administration, FEMA. 
action: Final rule. 

summary: This rule lists communities 
participating in the National Flood 
Insurance Program (NFIP). These 
communities have /applied to the 
program and have agreed to enact 
certain flood plain management 
measures. The communities' 
participation in the program authorizes 
the sale of flood insurance to owners of 
property located in the communities 
listed. 

effective date: The date listed in the 
fifth column of the table. 
addresses: Flood insurance policies for 
property located in the communities 
listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the National Flood Insurance Program 
(NFIP) at: P.O. Box 34294, Bethesda, 
Maryland 20034, Phone: (800) 638-6620. 
FOR FURTHER INFORMATION CONTACT*. 

Mr. Robert G. Chappell, National Flood 
Insurance Program, (202) 426-1460 or 
Toll Free Line 800-^24-8872. Room 5150, 
451 Seventh Street SW., Washington, 

DC 20410. 
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SUPPLEMENTARY INFORMATION: The 

National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local flood plain 
management measures aimed at 
protecting lives and new construction 
from future flooding. Since the 
communities on the attached list have 
recently entered the NFIP, subsidized 
flood insurance is now available for 
property in the community. 

In addition, the Federal Insurance 
Administrator has identified the special 


flood hazard areas in some of these 
communities by publishing a Flood 
Hazard Boundary Map. The date of the 
flood map, if one has been published, is 
indicated in the sixth column of the 
table. In the communities listed where a 
flood map has been published, Section 
102 of the Flood Disaster Protection Act 
of 1973, as amended, requires the 
purchase of flood insurance as a 
condition of Federal or federally related 
financial assistance for acquisition or 
construction of buildings in the special 
flood hazard area shown on the map. 

The Federal Insurance Administrator 
finds that delayed effective dates would 


be contrary to the public interest. The 
Administrator also finds that notice and 
public procedure under 5 U.S.C. 553(b) 
are impracticable and unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance/’ This program is 
subject to procedures set out in OMB 
Circular A-95. 

In each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads as follows: 

Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table. 


§ 64.6 Ust of eligible communities. 


State 

County 

Location 

Community No. 

Effective date of authorization 
of sale of flood 
insurance for area 

Hazard area 
identified 

^Vinru>/'lm .1 

Litchfield County . 

Watertown, town of. 

090058 

741217 emerg, 001105 reg - 

740531 

Florida 

Polk County . 

Fort Meade, city ot --- 

120264 

750613 emerg., 801105 reg - 

740110 

Florida 

Polk County . 

Lake Hamilton, town of. 

120414 

760323 emerg.. 801105 reg - 

770204 

Illinois 

Cook County.....— 

Ftossmoor, village of .. 

170091 

721215 emerg. 801105 reg —. 

730406 

Illinois 

Lake County . 

Highland Park, city of .-. 

170367 

730405 emerg . 801105 reg - 

731026 

Kentucky.... 

Nelson County. 

New Haven, city of --- 

210160 

750808 emerg.. 801105 reg - 

740123 

Kentucky .... 

Nelson County. . 

Nelson County 1 .......__—.... 

210177 

750721 emerg.. 801105 reg - 

741018 

Louisiana 

Lafayette Parish, .t--—.-—-- 

Carencro. town ol... —.—- 

220103 

770510 emerg. 801105 reg _ 

760326 

Louisiana 

Acadia Parish. . 

Church Point, town of -- 

220002 

750623 emerg. 801105 reg - 

731116 

Massachusetts..... 

Middlesex County.. .... 

BiBenca. town of . 

250183 

720618 emerg. 801105 reg - 

740920 

Massachusetts 

Essex County. 

Middleton, town of- 

250094 

760219 emerg. 801105 reg - 

741206 

Minntrcnla 

McLeod County . 

Hutchinson, dty of. 

270264 

740402 emerg, 801105 reg - 

740329 

Missouri. 

Cape Girardeau County. 

Cape Girardeau, dty of -—— 

290458 

740514 emerg , 801105 reg - 

740503 

North Carolina 

Alamance County. 

Mebane. town of -— 

370390 

750926 emerg.. 801105 reg - 

o. 

North Carolina 

Robeson County. 

Lumberton, dty of --— 

370203 

750305 emerg. 801105 reg - 

740628 

North Carolina 

Alamance County. , /Mr . r --i.—. 

Haw River, town of _ 

370003 

750825 emerg. 801105 reg - 

750718 

New Hampshire 

Rockingham County. 

Londonderry, town of .-.. 

330134 

760122 emerg. 801105 reg - 

740609 

New York 

Monroe npuniy ,,,........ 

Hennette. town of_ 

360419 

730323 emerg. 801105 reg - 

740116 

New York 

St. Lawrence County...... .. 

Ogdensburg, dty of - 

360707 

750611 emerg. 801105 reg _ 

740726 

New York 

St Lawrence County. 

Massena. village of. 

360705 

750113 emerg. 801105 reg - 

740308 

Ohio 

Warren County. 

Franklin, city of— -—- 

390556 

730907 emerg. 801105 reg .- 

731116 

Ohio. 

Washington County.. 

Lower Salem, village of —-—..... 

390570 

750224 emerg.. 801105 reg .- 

740830 

Pennsylvania 

Chester County. — ... .. 

Phoenixvfle. borough of — 

420287 

740801 emerg.. 801105 reg - 

740116 

Pennsylvania , 

Allegheny County. 

South Park, township of. 

421165 

740426 emerg. 001105 reg _ 

740628 

Pennsylvania 

Clinton County. 

Noyes, townstup of. 

420331 

730727 emerg.. 801105 reg _- 

740920 

Pennsylvania 

Montgomery County. 

Royersford. borough of- .. 

421904 

740807 emerg. 801105 reg - 

741108 


Berks County. 

Maxatawny. township of ..— 

421381 

751203 emerg.. 801105 reg —. 

741122 

Rhode Island 

Washington County. 

Richmond, town of ___ 

440031 

750707 emerg.. 801105 reg _ 

740531 

South Carolina... 

Richland County . 

Forest Acres, dty of—___ 

450174 

740719 emerg, 801105 reg _ 

740607 

Tennessee 

Smith County. 

South Carthage, town of ...--- 

470183 

750811 emerg. 001105 reg. 

740623 

Texas . 

Harris County.. 

Hunter s Creek Village, dty of - 

480298 

731127 emerg. 001105 reg _ 

740510 

Texas 

Caldwell County .... 

Lockhart, dty of—.. 

480095 

750508 emerg. 801105 reg 

761112 

Virginia 

Henry County .. 

Henry County 1 _ 

510078 

731018 emerg.. 801105 reg -- 

741122 

Washington 

Pierce County .. 

Fife, city of ___..._ 

530140 

750521 emerg. 801105 reg - 

740524 

Washington ,,,.. . 

Clallam County... 

Clallam County __— 

530021 

731127 emerg. 001105 reg. 

750124 

West Virginia .-.. 

Summers County. 

Summers County 1 —-- 

540186 

750319 emerg. 801105 reg _ 

750103 


Total la: 36 


1 Unincorporated areas 

(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804. 
Nov. 28. 1968). as amended. 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator) 

Issued: November 21, 1980. 

Gloria M. Jimenez, 

Federal Insurance Administrator. 

(FR Doc. 80-38563 Filed 12-12-80; 8:45 am( 

BILLING CODE 6718-03-M 


44 CFR Part 64 

(Docket No. FEMA 5951] 

National Flood Insurance Program; 
Ust of Communities Eligible for the 
Sale of Insurance; Florida, et al. 

agency: Federal Insurance 
Administration. FEMA. 


action: Final rule. 

summary: This rule lists communities 
participating in the National Flood 
Insurance Program (NFIP). These 
communities have applied to the 
program and have agreed to enact 
certain flood plain management 
measures. The communities’ 


participation in the program authorizes 
the sale of flood insurance to owners of 
property located in the communities 
listed. 

effective date: The date listed in the 
fifth column of the table. 
addresses: Flood insurance policies for 
property located in the communities 
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listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the National Flood Insurance Program 
(NFIP) at: P.O. Box 3429, Bethesda. 
Maryland 20034, Phone: (800) 638-6620. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Richard Krimm, National Flood 
Insurance Program, (202) 755-5581 or 
Toll Free Line 800-424-8872, Room 5270, 
451 Seventh Street SW., Washington, 

DC 20410. 

SUPPLEMENTARY INFORMATION: The 

National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local flood plain 

§ 64.6 List of eligible communities. 


management measures aimed at 
protecting lives and new construction 
from future flooding. Since the 
communities on the attached list have 
recently entered the NFIP, subsidized 
flood insurance is now available for 
property in the community. 

In addition, the Federal Insurance 
Administrator has identified the special 
flood hazard areas in some of these 
communities by publishing a Flood 
Hazard Boundary Map. The date of the 
flood map, if one has been published, is 
indicated in the sixth column of the 
table. In the communities listed where a 
flood map has been published, Section 
102 of the Flood Disaster Protection Act 
of 1973, as amended, requires the 
purchase of flood insurance as a 
condition of Federal or federally related 


financial assistance for acquisition or 
construction of buildings in the special 
flood hazard area shown on the map. 

The Federal Insurance Administrator 
finds that delayed effective dates would 
be contrary to the public interest. The 
Administrator also finds that notice and 
public procedure under 5 U.S.C. 553(b) 
are impracticable and unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance.” This program is 
subject to procedures set out in OMB 
Circular A-95. 

In each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads as follows: 

Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table.* 


State 

County 

Location 

Community No 

Effective dates of authorization/ 
cancellation of sale of flood 
insurance in community 

Special flood hazard 
area identified 

Florida . 

.... Polk . 

. Fort Meade, city of. 

120264A .. 

Nov. 5. 19X. suspension withdrawn. .. 

Jan. 16. 1974 and Jan. 30. 1976 

IllinOiS __ 

.... Cook . 

. Flossmoor, village of . . 

170091C. ... 

_do. 

Apr 6. 1973 and Apr 28, 1978 

Oct 26, 1973 and Jan 16. 1976 

Do.. 

.... Lake ... 

. Highland Park, city of _ 

170367A_ . _ 

. do ...... 

Louisiana . 

Lafayette . 

. Carencro, town of . 

220103 .. 

. do ..■ i...i ... 

Mar 26. 1976 

Massachusetts . 

.... Middlesex _ 

.......... Billerica, town of . 

250183A . 

.do .. 

Sept 20. 1974 and Dec. 24. 1976 
May 3. 1974 and Oct 17, 1975. 

Jan. 16. 1974, June 3. 1977, and 
Apr 23, 1976 

July 26. 1974 and Apr 16. 1976 

July 18, 1975 

Missouri .. . _ 

.... Cape Girardeau . 

. Cape Girardeau, city of . 

290458A .«. 

. do . 

New York ____ 

.... Monroe . 

. Henrietta, town of . 

360419B . 


Do ____ 

St Lawrence . 

. Ogdensborg. city of .. 

360707A .. 

do 

North Carolina _ 


Haw River town of . 

370003 . 

.do . 

Do ____ 

.... .(JO . 

Mebane. town of ..... 

370390 ... 


Ohio _ ,, . ,,, 

_ Warren . 

Franklin, city of-,— ... 

390556A .. 

. do . 

Nov 16. 1973 and Aug. 8. 1975. 

Aug. 30. 1974 

Do .... 

.. Washington . 

, Lower Salem, village of ... 

390570A . 

_do . 

Pennsylvania ___ 

Berks . 

. Maxatawny, township of~... _ 

421381 . 


Nov 22. 1974 

Rhode Island .. 

Washington . 

Richmond, town of .. 

440031A _ 

. do . 

May 31. 1974 and Dec. 10. 1976. 
June 7. 1974 and Sept 26. 1975. 
Aug. 23. 1974 and Aug. 18. 1978. 

Nov 22, 1974. 

Jan. 24. 1975 and Apr 4. 1978. 

Apr 12, 1974 

Apr 23. 1976. 

Feb. 14. 1975. 

South Carolina . 

.... Richland . 

. Forest Acres, city of .. 

450174A _:. 


T ennessee .... 

.... Smith . 

. South Carthage, town of «.. 

470183B . 

do 

Vtroinia .«... . 

Henry . 

. Unincorporated areas .... 

51X78 . 

.do . 

Washington . 

. Clallam . 

. Unincorporated areas . ...«... 

53X21 . 


Texas. 

Parmer .... 

.. Friotvt, c«ty of . 

4X523A . 

..«.... 

Nov. 5, 1980, emergency __......... 

Kansas*.. 

Dickinson . 

. Enterprise city of ... . 

200492 . 

Nov. 10. 1980. emergency ____ 

.dp.,,,..,,,,..... 

•vl^ UimrLrklfji 

Cheshire . 

. Roxbury. town of . 

3X172 _ 

T axa« 

Polk 

Goodrich city of.. 

481070 . 

Nov. 12, 1980, emergency . 

_ do ... 

Nov 19, 1976. 

May 17, 1977. 

Aug 29. 1975. 

Apr 29. 1977. 

Do .. . 

Montgomery.. .. ...... 

Magnolia, aty of _ 

481261A . 

Do ____ 

Denton . 

. Argyte, city of.. .. 

480775 . 

Nov 13. 1980, emergency ... 

......do .... 

Do .... 

.... Colorado . 

. Weimar, city of . 

481121A .. 

North Dakota . 


. Center, township of. 

380648—New . 

Nov. 14, 1980, emergency ...___.... 







(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804. 
Nov. 28, 1968), as amended. 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator) 

Issued: November 21, 1980. 

Gloria M. Jimenez, 

Federal Insurance Administrator. 

ire Doc. 80-38564 Filed 12-12-60: 8:45 am) 

BILLING CODE 6718-03-M 


44 CFR Part 64 

1 Docket No. FEMA 59501 

National Flood Insurance Program; 
Suspension of Community Eligibility; 
California, et al. 

agency: Federal Insurance 
Administration, FEMA. 


action: Final rule 


summary: This rule lists communities 
where the sale of flood insurance, as 
authorized under the National Flood 
Insurance Program (NFIP), will be 
suspended because of noncompliance 
with the flood plain management 
requirements of the program. 


EFFECTIVE dates: The third date 
(“Susp.”) listed in the fifth column. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard Krimm, National Flood 
Insurance Program, (202) 755-5581 or 
Toll Free Line 800-424-8872; Room 5270, 
451 Seventh Street SW., Washington, 
DC 20410. 
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SUPPLEMENTARY INFORMATION: The 

National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local flood plain 
management measures aimed at 
protecting lives and new construction 
from future flooding. Section 1315 of the 
National Flood Insurance Act of 1968, as 
amended (42 U.S.C. 4022) prohibits flood 
insurance coverage as authorized under 
the National Flood Insurance Program 
(42 U.S.C. 4001-4128) unless an 
appropriate public body shall have 
adopted adequate flood plain 
management measures with effective 
enforcement measures. The communities 
listed in this notice no longer meet that 
statutory requirement for compliance 
with program regulations (44 CFR Part 
59 et seq.). Accordingly, the 
communities are suspended on the 


effective date in the fifth column, so that 
as of that date subsidized flood 
insurance is no longer available in the 
community. 

In addition, the Federal Insurance 
Administrator has identified the special 
flood hazard areas in these communities 
by publishing a Flood Hazard Boundary 
Map. The date of the flood map, if one 
has been published, is indicated in the 
sixth column of the table. Section 202(a) 
of the Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), as amended, 
provides that no direct Federal financial 
assistance (except assistance pursuant 
to the Disaster Relief Act of 1974 not in 
connection with a flood) may legally be 
provided for construction or acquisition 
of buildings in the identified special 
flood hazard area of communities not 
participating in the NFIP, with respect to 
which a year has elapsed since 
identification of the community as 
having flood prone areas, as shown on 


the Office of Federal Insurance and 
Hazard Mitigation’s initial flood 
insurance map of the community. This 
prohibition against certain types of 
Federal assistance becomes effective for 
the communities listed on the date 
shown in the last column. 

The Federal Insurance Administrator 
finds that delayed effective dates would 
be contrary to the public interest. The 
Administrator also finds that notice and 
public procedure under 5 U.S.C. 553(b) 
are impracticable and unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance." This program is 
subject to procedures set out in OMB 
Circular A-95. 

In each entry, a complete chronology 
of effective dates appears for each listed 
community. 

Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table. 


§ 64.6 List of eligible communities. 


Slate 

County 

Location 

Community No. 

Effective dates of authorization/ 
cancellation of sale of flood 
insurance m community 

Special flood 
hazard area 
identified 

Date 1 

Califorina 

Alameda. 

. Pleasanton, city of. 

.... 0600128- 

May 7. 1971. emergency. Dec. 16. 

June 28. 1974 

Dec 16.1980 

Oo..._............ 

Yq40 

. Unincorporated areas.....__ 

060423B. 

1980. regular. Dec 16, 1980. sus¬ 
pended 

Mar. 16, 1973. emergency. Dec. 16. 

Oct 29. 1976 

Oct 18. 1977 

Do 

Colorado. .... 

Summit 

.do. 

.... 0802908...._ 

1980. regular, Dec. 16. I960, sus¬ 
pended. 

Nov 26. 1976. emergency. Dec. 16. 
i960, regular. Dec. 16, 1980 sus¬ 
pended. 

Jan 14. 1975. emergency. Dec. 16. 

Sept 13. 1977 

Do. 



. Hartland. town of. 

... 0901468_ 

June 28. 1974 

Da 

Florid 

Polk _..._ 

Bartow, City of. 

.... 1202638. 

1980, regular, Dec. 16. 1980. sus¬ 
pended 

Jun. 14, 1975, emergency. Dec 16. 
1980. regular. Dec. 16. 1960. sus¬ 
pended. 

Apr. 10, 1973, emergency. Dec. 

Dec. 10, 1976 

Jan. 23. 1974 

Do. 

Illinois . .. 

Cook 

. Glencoe, village of ____ 

1700958_ 

Sept 12. 1975 

Nov. 2. 1973 

Do 

Do_____ 

IflkA . 

. Gurnee, village of. 

. 1703658_ 

16,1980. regular. Dec. 16,1900. 
suspended. 

Aug. 9, 1974, emergency. Dec 

Aug 6. 1976 

May 24. 1974 

Do. 

Do 

Cook... 

. River Grove, village ol. 

„ 1701528_ 

16,1980, regular. Dec. 16. 1980, 
suspended,. 

Apr. 1. 1974, emergency. Dec. 16, 

May 14, 1976 

Feb. 1. 1974 

Do. 

Do..., . 

. . do . 

.. Riverside, village of. 

. 1701538.. 

I960, regular, Dec. 16. 1980, sus¬ 
pended. 

July 19. 1974. emergency. Dec. 16. 

June 4. 1976 

Feb. 1. 1974 

Da 

Iowa..... 

Pottawattamie.. 

_ Avoca, city of.,...... 

— 1902338. 

1980, regular. Dec. 16. 1980, sus¬ 
pended. 

May 20. 1974. emergency. Dec. 16. 

Apr. 9, 1976 

Jan. 23, 1974 

Do. 

Do 

Tama 

. Chelsea, city of..... 

_ 1902610. 

1980. regular. Dec 16, 1900, sus¬ 
pended. 

July 15. 1975, emergency. Dec. 16, 
1980, regular. Dec. 16. 1980. sus- 
ponoea 

Aug. 25. 1975, emergency. Oct 15. 
1980. regular. Dec. 16. 1980. sus¬ 
pended. 

July 17. 1970. emergency. Dec. 16. 
1980. regular. Dec 16. 1980. sus¬ 
pended. 

Oct 24. 1975, emergency. Dec. 16, 

.Jan. 9. 1976 

Aug. 16. 1974 
Jan. 2. 1976 

June 18. 1976 

Do 

Kansas 

Shawnee.... 

_ Willard, city of___ 

..... 2003378_ 

Da 

Louisiana ... 

Terrebonne. 

. Unincorporated areas. 

. 2252068.. 

July 1. 1974 

Da 

Maine 

Kennebec .... 

. . Readfieid. town of . 

230245B .. 

Nov. 19, 1976 

Feb. 1. 1975 

Do 

Mississippi . 

Simpson. 

. D'Lo. town of . 

. 280157B. . 

1980. regular. Dec. 16. I960, sus¬ 
pended 

June 2. 1975. emergency. Dec 16, 

Sept 3, 1976 

June 7. 1974 

Do. 

Do 

Madison_ __ 

. Madison, town of . 

. 2602298 _ 

1980, regular. Dec 16. 1980, sus¬ 
pended. 

Oct 17. 1974, emergency. Dec. 16. 
1980, regular. Dec. 16. 1980. sus¬ 
pended. 

June 24. 1975. emergency. Dec 16. 
1980, regular. Dec 16. 1980, sus¬ 
pended 

July 15, 1975, emergency. Dec. 16. 
1980. regular. Dec 16, I960, sus- 

July 23, 1976 

Dec 13. 1974 

Do 

New Jersey .. . . 

Bergen . .... 

.. East Rutherford, borough of . 

. 3400288 .. 

Dec 12. 1975 

Apr 12. 1974 

Do 

Do 

Somerset ...................... 

... Rocky HM. borough of . 

_ 3404438 _ 

Aug. 13. 1976 

June 28. 1974 

Do. 





Apr 16. 1976 
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Effective dates of authorization/ 

State County Location Community No. cancellation of sale of flood 

insurance m community 


Pennsylvania ..—. Lancaster ... Akron, borough of ...™ 422461 A™„ _ Dec. 31. 1975. emergency. Dec. 16. 

1980, regular. Dec. 16. 1960. sus 
pended 

Do . Lackawanna . Cartoondale, city of -_....... 4205268 _ July 27. 1973, emergency. Dec 16. 

1980. regular. Dec 16. 1980, sus¬ 
pended 

Do ....—.. Lancaster .. Clay, township of ... 421764B - Apr 29. 1975. emergency. Dec 16. 

1980, regular. Dec 16. 1980. sus¬ 
pended 

Do . do ...„. Earl, township of -... 421767B . Jan. 13. 1975, emergency. Dec 16. 

1980. regular. Dec 16. 1980. sus¬ 
pended 

Do .-.. ~.,..do -............... East Lampter. township of . 421771B .. Sept 6. 1974. emergency. Doc. 16. 

1960, regular. Dec 16. 1980. sus 
pended 

Do ..... do .—---- Eden, township of .. 421772B .. July 7, 1980, emergency. Dec. 16. 

1980. regular. Dec. 16. 1980, sus 
pended 

Do ..... Northumberland. —.. Shamokin. city of....... 420741B ..._..... Apnl 5. 1974. emergency. Dec. 16, 

I960, regular. Dec 16. 1980, sus 
pended 

Do™..... Lebanon . . . South Annville. township of - 420580B __ May 11, 1973, emergency, Dec 16, 

1980. regular. Dec 16. 1980. sus 
pended. 

Do...... Berks . Windsor, township of ___ 421125BN . Apr 17. 1975, emergency. Dec 16. 

1980. regular. Dec 16. 1980. sus¬ 
pended 

Rhode Island ... Providence. .—_ Cumberland, town of _ 440016A . July 15. 1975, emergency. Dec 16. 

1980. regular. Dec 16. 1980, sus¬ 
pended. 

South Carolina .... Anderson . Anderson, city of .. 450014B .... Nov 2. 1973. emergency. Dec. 16. 

1980. regular. Dec. 16. 1980. sus 
pended. 

Do. Orangeburg .... Unincorporated areas .. 450160B . Nov 26. 1976, emergency. Dec 16. 

1980. regular. Dec 16. 1980. sus 
pended 

South Dakota —,—— Fall River .... Edgemont, city of ........ 460026B,. .. Mar 6. 1980, emergency. Dec. 16. 

1980, regular. Dec 16. 1980. sus 
pended. 

Texas..... Titus . Mt Pleasant, city of ___ 480621B _ July 30, 1975, emergency. Dec 16. 

1980. regular. Dec 16. 1980. sus 
pended. 

Virginia.. Albermarte ...— Unincorporated areas ..--— 5100068 --- May 9. 1973, emergency. Dec. 16. 

I960, regular, Dec 16. 1980. sus¬ 
pended 

Wisconsin.™.~.. Dane . Marshall, village of -...... 550084B _ July 15. 1975, emergency. Dec. 16. 

1980. regular. Dec. 16. 1960. sus¬ 
pended. 

Do.....,..™.™,--- do ..—.. Rockdale, village of ... 550090B --- Aug. 15. 1975, emergency. Dec 16, 

1980. regular. Dec. 16. 1980. sus 
pended. 

Do... Ozaukee ... Saukville, village of _—. 5503178 - Apr 18, 1974. emergency. Dec. 16. 

1980, regular. Dec. 16. 1980. sus¬ 
pended 


'Date certain Federal assistance no longer available in special flood hazard area 


Special flood 
hazard area 
identified 

Date 1 

Jan 31. 1975 

Apr 16. 1976 

Do. 

Dec 28. 1973 
Apr. 30. 1976 

Do. 

May 3. 1974 
May 21. 1976 

Do. 

Sept 20. 1974 
July 16. 1976 

Do 

Sept. 6. 1974 
Sept 3. 1976 

Do 

Aug 30. 1974 
May 7. 1976 

Do. 

May 10, 1974 
May 28, 1976 

Do. 

Nov. 19, 1973 
Dec. 24. 1976 

Do. 

Jan 23. 1974 
June 4. 1976 

Do. 

Jan 3. 1975 

Do 

May 14. 1974 
Dec 13. 1974 

Do 

May 5. 1978 

Do. 

Aug 2. 1974 
Jan 16. 1976 

Do. 

Feb. 1, 1974 
May 14. 1976 

Do. 

Aug 25. 1978 

Do 

Dec. 17, 1973 
May 28. 1976 

Do 

Dec. 7. 1973 

Apr 23. 1976 

Do 

Jan 16. 1974 
June 4. 1976 

Do. 


(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804, 
Nov. 28, 1968), as amended. 42 U.S.C. 4001-1128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator) 

Issued: November 21, 1980. 

Gloria M. Jimenez, 

Federal Insurance Administrator. 

|FR Doc. 80-38561 Filed 12-12-80; 8:45 amj 
BILLING CODE 6718-03-41 


44 CFR Part 65 

(Docket No. FEMA 59531 

National Flood Insurance Program; 
Communities With Minimal Flood 
Hazard Areas; Maine, et al. 

agency: Federal Insurance 
Administration, FEMA. 

action: Final rule. 

summary: The Federal Insurance 
Administrator, after consultation with 


local officials of the communities listed 
below, has determined, based upon 
analysis of existing conditions in the 
communities, that these communities’ 
Special Flood Hazard Areas are small in 
size, with minimal flooding problems. 
Because existing conditions indicate 
that the area is unlikely to be developed 
in the foreseeable future, there is no 
immediate need to use the existing 
detailed study methodology to 
determine the base flood elevations for 
the Special Flood Hazard Areas. 

Therefore, the Administrator is 


converting the communities listed below 
to the Regular Program of the National 
Flood Insurance Program (NFIP) without 
determining base flood elevations. 

EFFECTIVE date: Date listed in fourth 
column of List of Communities with 
Minimal Flood Hazard Areas. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert G. Chappell, National Flood 
Insurance Program, (202) 426-1460 or 
Toll Free Line 800-424-6872, Federal 
Emergency Management Agency, 
Washington. D.C. 20472. 
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SUPPLEMENTARY INFORMATION: in these 
communities, the full limits of flood 
insurance coverage are available at 
actuarial, non-subsidized rates. The 
rates will vary according to the zone 
designation of the particular area of the 
community. 

Flood insurance for contents, as well 
as structures, is available. The 
maximum coverage available under the 
Regular Program is significantly greater 
than that available under the Emergency 
Program. 


|FR Doc. 80-38562 Filed 12-12-80; 8:45 am] 

BILLING CODE 6716-03-M 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 571 
[Docket No. 74-09; Notice 9] 

Child Restraint Systems 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA). 
action: Final rule. 

SUMMARY: This notice amends Standard 
No. 213. Child Restraint Systems, to 
allow the use of thinner padding 
materials in some child restraints. The 
agency proposed the amendment in 
response to a petition for rulemaking 
filed by General Motors Corporation. 


Flood insurance coverage for property 
located in the communities listed can be 
purchased from any licensed property 
insurance agent or broker serving the 
eligible community, or from the National 
Flood Insurance Program. The effective 
date of conversion to the Regular 
Program will not appear in the Code of 
Federal Regulations except for the page 
number of this entry in the Federal 
Register. 

The entry reads as follows: 


DATES: The amendment is effective on 
December 15,1980. 
addresses: Petitions for 
reconsideration should refer to the 
docket number and be submitted to: 
Docket Section, Room 5108, National 
Highway Traffic Safety Administration, 
400 Seventh Street, S.W., Washington, 
D.C. 20590. (Docket hours: 8:00 a.m. to 
4:00 p.m.) 

FOR FURTHER INFORMATION CONTACT: 

Mr. Vladislav Radovich, Office of 
Vehicle Safety Standards. National 
Highway Traffic Safety Administration, 
400 Seventh Street SW., Washington, 
D.C. 20590 (202-426-2264). 
SUPPLEMENTARY INFORMATION: On 
December 13.1979, NHTSA issued 
Standard No. 213, Child Restraint 
Systems (44 FR 72131). The standard 


established new performance 
requirements for child restraints, 
including requirements for the padding 
used in child restraint systems 
recommended for use by children under 
20 pounds (i.e., infant carriers). 

The padding requirements provide 
that surfaces of the infant carrier that 
can be contacted by the test dummy's 
head during dynamic testing must be 
padded with a material that meets 
certain thickness and static 
compression-deflection requirements. 
The standard requires that the padding 
must have a 25 percent compression- 
deflection resistance of not less than 0.5 
and not more than 10 pounds per square 
inch (psi). Material with a resistance of 
between 3 and 10 psi must have a 
thickness of Vz inch. If the material has 
a resistance of less than 3 psi, it must 
have a thickness of at least % inch. 

In response to a petition for 
rulemaking filed by General Motors 
Corporation (GM), the agency proposed 
on October 17.1980 (45 FR 68694) to 
modify the padding requirements to 
allow the use of thinner padding. GM’s 
petition said that the compression- 
deflection resistance of padding is 
sensitive to the rate at which deflection 
occurs during the test procedure. As the 
deflection rate increases during testing, 
so does the measured resistance of the 
material. GM said that the padding used 
in the head impact area of its child seat 
has a maximum compression-deflection 
resistance of 3 psi. However, several 
different deflection rates are permitted 
by the American Society for Testing and 
Materials test procedures incorporated 
into Standard No. 213. GM reported that 
the measured 25 percent compression- 
deflection value of the padding it uses 
can be as low as 1.8 psi. 

To accommodate variations 
attributable to the use of the different 
deflection rates permitted in the testing, 
the agency proposed to allow the use of 
padding with a compression-deflection 
resistance of 1.8 psi or more to have a 
minimum thickness of Vfe inch. 

The notice denied GM’s petition to 
permit the use of padding with a 
compression-deflection resistance of 0.2 
psi and a thickness of % or % inch. 

GM, the only party that commented 
on the proposal, supported the proposed 
revision. 

GM requested the agency to 
reconsider its decision to prohibit the 
use of padding with a compression- 
deflection resistance of 0.2 psi. GM 
argued that the field performance of its 
child restraints shows that current 
padding material is effective in reducing 
deaths and injuries. 

As explained in the October notice, 
the agency agrees that child restraints, 


§ 65.7 List of communities with minimal flood hazard areas. 


State 

County 

Community name 

Date of conversion 
to regular program 

Mare 

Cumberland . 

. Town of Pownal ..—- 

. Dec. 2, 1980. 


St l ous 

. . City ol Northwooda .. 

. Dec. 2. 1980. 

stAyj Vrvrk 

St t awrence . 

. Village ol Morristown ... 

. Dec 2, 1980. 

DannsuK/araa 

1 tcerne 

. Borough of Harveys Lake—. - 

. Dec. 2. 1980 

Ponnsytvania..-. 

Luzerne. 

. Borough of La Mm--- 

. Dec. 2, 1980. 

Ponncvtu am A 

Luzerne., . 

. Township of Lehman ...- 

. Dec. 2, i960. 

1 WIISJflVWML.. 

Dm i / ,, i i l i si 

Luzeme 

. Township ol Newport . 

. Dec. 2. 1980 

rei WTsyivaniB.. 

Danneuluarva 

| ffforrM . 

. Township of WBkea-Barre . 

. Dec. 2, 1980. 


1 Nil) 

. City of North Chicago .. 

. Dec. 5. I960. 

wwnow .. 

Luzerne . 

_ Borough of Penn Lake Park .. 

_ Dec. 5. 1980 


Utah 

. City of Mapteton .. 

Dec. 18, 1980 

utan ... 

Abthama 


_City of Pleasant Grove -- 

. Dec. 19. i960 

MsfvisnH 

Dofchfistpf 

. Town o< Secretary-- -......... 

. Dec 19. 1980. 

AkU 

Stark 

. Village of Beach Dty--- - 

. Dec. 19. 1980. ~ 

uroo. 

Aliegreny 

. Borough of Craft on. .— .. 

. Dec. 19. 1980. 

rennsyivaroa. .^ 

York . 

. Borough of Dover — - 

Dec. 19. 1980 

Pennsylvania.. 

Allegheny . 

. Township of Frazer ....-—— 

_ Dec 19.1900 

Pennsylvania. .— 

Mercer 

. Township of Jackson .—...... 

Dec. 19. 1980. 



City/ ol Wildwood . 

. Dec 26. 1980. 



(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968). effective January 28, 1969 (33 FR 17804, November 28. 1968), as amended; 42 U.S.C. 
4001-4128; Executive Order 12127. 44 FR 19367; and delegation of authority to the Federal 
Insurance Administrator) 

Issued: November 21.1980. 

Gloria M. Jimenez. 

Federal Insurance Administrator. 
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such as GM’s infant carrier, which have 
an energy absorbing shell can provide 
effective protection with padding having 
a compression-deflection resistance of 
0.2 psi. Many infant carriers, however, 
use rigid plastic shells rather than 
energy absorbing shells. Manufacturers 
of the rigid plastic shells currently use 
padding with a compression-deflection 
resistance of 0.5 psi. The agency does 
not want to degrade that level of 
performance and therefore GM’s request 
is again denied. 

Costs 

The agency has assessed the 
economic and other impacts of the 
proposed change to the padding 
requirements and determined that they 
are not significant within the meaning of 
Executive Order 12221 and the 
Department of Transportation’s policies 
and procedures for implementing that 
order. Based on that assessment, the 
agency concludes further that the 
economic and other consequences of 
this proposal are so minimal that 
additional regulatory evaluation is not 
warranted. When Standard No. 213 was 
published in the Federal Register on 
December 12,1979, the agency placed in 
the docket for that rulemaking a 
regulatory evaluation assessing the 
effect of the padding requirements set 
by the standard. The effect of that rule 
adopted today is to permit the use of 
some padding materials in a thickness of 
Vi inch rather than % inch. Such a 
change will slightly reduce manufacturer 
padding costs. 

The agency finds, for good cause 
shown, that an immediate effective date 
for this amendment is in the public 
interest since it relieves a restriction in 
the standard that goes into effect on 
January 1,1981. 

The principal authors of this notice 
are Vladislav Radovich, Office of 
Vehicle Safety Standards, and Stephen 
Oesch, Office of Chief Counsel. 

For the reasons set out in the 
preamble, Part 571 of Chapter V of Title 
49, Code of Federal Regulations, is 
amended as set forth below. 

§571.213 [Amended] 

1. 49 CFR Part 571 is amended by 
revising paragraph S5.2.3.2(b) of 
§ 571.213 to read as follows: 
***** 

(b) A thickness of not less than Vfe 
inch for materials having a 25 percent 
compression-deflection resistance of not 
less than 1.8 and not more than 10 
pounds per square inch when tested in 
accordance with S6.3. Materials having 
a 25 percent compression-deflection 
resistance of less than 1.8 pounds per 


square inch shall have a thickness of not 
less than % inch. 

***** 

(Secs. 103,119. Pub. L. 89-563, 80 Stat. 718 (15 
U.S.C. 1392,1407); delegation of authority at 
49 CFR 1.50) 

Issued on December 8,1980. 

Joan Claybrook, 

Administrator 

|FR Doc. 80-38856 Filed 12-12-80: 8:45 am) 

BILLING CODE 4910-59-M 


49 CFR Part 572 
[Docket 78-09, Notice 8] 

Anthropomorphic Test Dummies; Final 
Rule and Correction 

agency: National Highway Traffic 
Safety Administration (NHTSA). 
action: Response to petitions for 
reconsideration, final rule and 
correction. 

summary: This notice amends Subpart 
C of Part 572, Anthropomorphic Test 
Dummies , to specify the use of a triaxial 
accelerometer in the test dummy 
representing a 3-year-old child. The use 
of a triaxial accelerometer will eliminate 
calibration problems associated with 
single axis accelerometers. The notice 
also denies petitions filed by Ford Motor 
Company and General Motors 
Corporation seeking reconsideration of 
the agency’s June 26,1980 notice 
responding to a prior General Motors 
Corporation petition for reconsideration. 
Finally, the notice corrects a 
typographical error in the agency’s June 
26,1980 final rule. 

date: The amendents are effective on 
December 15,1980. 
address: Petition for reconsideration 
should refer to the docket number and 
be submitted to : Docket Section. Room 
5108, National Highway Traffic Safety 
Administration, 400 Seventh Street, 

S.W., Washington. D.C. 20590. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Vladislav Radovich, Office of 
vehicle Safety Standards, National 
Highway Traffic Safety Administration, 
400 Seventh Street, S.W., Washington, 
D.C. 20590, (202-426-2264). 
SUPPLEMENTARY INFORMATION: This 
notice amends Subpart C of Part 572, 
Anthropomorphic Test Dummies, to 
change several of the requirements for 
the test dummy representing a 3-year- 
old child. The test dummy is used in 
testing child restraint systems in 
accordance with Federal Motor Vehicle 
Safety Standard No. 213, Child Restraint 
Systems. 

The notice amends Subpart C of Part 
572 to specify the use of triaxial 


accelerometers, instead of single axis 
accelerometers, in the head and chest of 
the test dummy. In addition the notice 
increases the upper limit for permissible 
resultant acceleration in the head 
calibration test from 115 g’s to 118 g’s. 
The agency published a notice proposing 
these changes in the Federal Register for 
June 26.1980 (45 FR 43355). Only two 
parties. Ford Motor Company (Ford) and 
General Motors Corporation (GM), 
submitted comments on the proposal. 
The final rule is based on the data 
submitted in those comments, data 
obtained in the agency’s testing and 
data obtained from other pertinent 
documents. Significant comments 
submitted to the docket are addressed 
below. 

This notice also denies petitions filed 
by Ford and GM seeking 
reconsideration of the agency’s June 26, 
1980 notice (45 FR 43352) that granted in 
part and denied in part a prior GM 
petition for reconsideration. 

Finally, this notice corrects a 
typographical error in an amendment 
made in the agency’s June 26,1980 
notice (45 FR 43352) responding to a 
prior GM petition for reconsideration. 

Resonances 

Ford and GM both agree with the 
agency that the test dummy representing 
a 3-year-old child is an objective test 
device for measuring the amount of head 
and knee excursion that occurs in child 
restraint system testing using the test 
dummy. The fundamental disagreement 
stated in the Ford and GM comments 
and petitions for reconsideration is 
whether the test dummy is an objective 
test device for measuring accelerations 
in the dummy’s head and chest during 
child restraint testing. GM argues that 
the test dummy is not an objective 
device because of the presence of 
resonances in the head and chest of the 
test dummy. Ford says that the test 
dummy “may be a suitable measuring 
device, when there is no head impact 
(such as in a shoulder harness type of 
child restraint)” during child restraint 
testing. It, however, argues that if there 
is a head impact in the child restraint 
testing, then the test dummy’s head will 
resonate. 

Ford and GM both argue that the 
resonances can reinforce or attenuate 
the measurement of impact forces on the 
test dummy. Thus, if the test dummy 
does resonate, the acceleration 
measured in the test dummy may not 
represent the actual forces experienced 
by the test dummy. 

Ford argues that the source of the 
resonance is an oscillation of the 
urethane skull of the test dummy. Ford 
included with its petition and comments 
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on the June 26,1980 proposal the results 
of several tests in which it struck the 
head of the test dummy with a rubber 
mallet. Ford said that regardless of the 
direction of the impact, the head 
resonated with a fequency of 
approximately 200 Hertz (Hz) when it 
was struck. 

The agency has reviewed the Ford 
and other test data and concluded that 
the test dummy is an objective test 
device that can be used for measuring 
accelerations. As explained below, the 
agency's conclusion is based on an 
analysis of the structure of the test 
dummy's head and chest and the 
relationship between that structure and 
the impact response of the test dummy. 

Many physical structures, such as the 
test dummy's head, have a natural or 
resonating frequency at which they will 
vibrate when they are driven by a force 
of the same frequency. When resonance 
occurs, small variations in the applied 
force can produce large variations in the 
measured acceleration, thus preventing 
accurate measurement of the 
acceleration. The resonance, however, 
will not occur if the driving force is of a 
frequency that is below the natural or 
resonating frequency of the object being 
struck. 

Analysis of the test dummy shows 
that the natural or resonating frequency 
of the head is approximately 128 Hz, 
while the natural frequency of the 
accelerometer attachment in the test 
dummy’s head is approximately 255 Hz. 
The natural resonating frequencies of 
the test dummy's chest and chest 
accelerometer attachment are 
approximately 85 Hz and 185 Hz. 

Impacts with hard and unyielding 
objects, such as the unpadded portion of 
a car's instrument panel, can create high 
frequencies, generally up to 1,000 Hz. 
Impacts with soft and yielding surfaces, 
such as a padded child restraint, create 
low frequencies, generally less than 50 
Hz. 

The test used in Standard No. 213 to 
evaluate child restraints does not 
include impacts with hard and 
unyielding surfaces. In Standard No. 213 
testing, the child restraint is placed on a 
vehicle seat and attached by a lap belt. 
There is no portion of a vehicle's 
interior, such as an instrument panel, 
placed in front of or to the side of the 
vehicle seat. Thus, during the testing, the 
dummy will contact the belts or padded 
surfaces of the child restraint. Since the 
belts and padded surfaces are yielding 
and energy-absorbing, contact with 
them will involve impacts where the 
frequencies are well below the natural 
or resonating frequency of the test 
dummy's head and chest. 


Ford raised the issue of whether 
contact between the head and arms of 
the dummy during the testing might 
produce frequencies that will cause the 
test dummy’s head to resonate. Ford 
said that it had experienced dummy 
head and arm contact in some of its 
tests and resonance occurred. 

The agency had conducted more than 
150 tests of child restraint systems. 

There have only been 2 tests in which 
the head of the test dummy struck the 
toes and resonances occurred. The 
head-limb contact occurred in those 
tests because of massive structural 
failures in the child restraint system. 

Although resonances did occur when 
the head struck the toes, the validity of 
the acceleration measurement in those 
tests is irrelevant for determining if the 
child restraint complied with Standard 
No. 213, Child Restraint Systems. The 
structural failure is. by itself, a violation 
of the standard. The agency has not 
found head and limb contact affecting 
acceleration measurements in any child 
restraint that maintained its structural 
integrity during the testing. 

In the past several years, the agency 
has conducted ten tests of the Ford TOT 
GUARD. In one of those tests, the arm 
briefly touched the head, but there was 
no effect on the acceleration 
measurement. The dummy in those tests 
was positioned in accordance with the 
test procedure set out in Standard No. 
213. Since the test procedure permits the 
limbs to be positioned so that they will 
not inhibit the movement of the head or 
torso the agency looked at the effect of 
positioning the dummy's arm in different 
locations on the shield or the side of the 
TOT GUARD. None of the different arm 
positions resulted in head to arm 
contact affecting acceleration 
measurement. 

Triaxial Accelerometers 

Part 572 currently allows the use of 
either triaxial accelerometers or single 
axis accelerometers to measure 
accelerations in the head and chest of 
the 3-year-old child test dummy. The 
June 26,1980 notice (45 FR 43355) 
proposed specifying the use of only 
triaxial accelerometers in the test 
dummy to eliminate calibration 
problems caused by single axis 
accelerometers. The agency proposed 
only using triaxial accelerometers after 
GM was unable to calibrate its test 
dummies with single axis 
accelerometers. In GM’s head 
calibration tests, the peak resultant 
acceleration exceeded the upper limit 
set by the regulation. 

GM agreed that use of triaxial 
accelerometer "may reduce the 
possibility of exceeding the peak 


acceleration in the dummy calibration 
test." It. however, argued that the use of 
triaxial accelerometers will not solve 
the problem of resonance. As previously 
explained, the types of impacts 
experienced in child restraint testing 
will not produce resonances. The 
purpose of requiring the use of triaxial 
accelerometers is to enable 
manufacturers to calibrate consistently 
their test dummies within the 
acceleration limits set in the regulation. 

Ford argued that single axis 
accelerometers are easier to work with, 
more reliable and more easily repaired 
than triaxial accelerometers. The agency 
is not aware of any data, and Ford 
supplied none, indicating that triaxial 
accelerometers are less reliable than 
single axis accelerometers. Contrary to 
Ford’s assertion, a triaxial 
accelerometer should be easier to use. 
The axes and seismic mass center of the 
triaxial accelerometer (Endevco model 
7267C-750) currently used in dummy 
testing are permanently fixed in a 
mounting block. With single axis 
accelerometers, three separate 
accelerometers must be positioned by 
each user on a mounting block in order 
to instrument the dummy. Thus the 
possibility of variation in mounting 
location between different users is 
increased by the use of single axis 
accelerometers. 

Single axis accelerometers are more 
readily repairable than triaxial 
accelerometers. The agency, however, 
has used triaxial accelerometers in 
numerous dummy tests for several years 
and has found that their repair 
experience is comparable to single axis 
accelerometers. 

Based on all these considerations, the 
agency has decided to adopt the triaxial 
accelerometer requirement as proposed. 

Calibration Limit 

To accommodate minor variation in 
test measurements between different 
test laboratories, the agency’s June 26, 
1980 notice (45 FR 43355) proposed to 
slightly increase the permissible 
resultant acceleration limit for the head 
calibration test from 115 g's to 118 g's. 
Neither Ford nor GM opposed this 
change, so the agency is adopting it as 
proposed. Although the agency is 
expanding the upper limit of the 
calibration range, experience with the 
Part 572 adult test dummy has shown 
that manufacturers will develop 
production techniques to produce test 
dummies that have acceleration 
responses that fall within the middle of 
the specified calibration range. 
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Correction 

The final rule established by the 
agency’s June 26,1980 notice (45 FR 
43352) amended the head calibration 
head test procedures. The notice 
inadvertently made the amendment to 
section 572.1(c)(2) of Part 572 instead of 
to section 572.16(c)(2). This notice 
corrects that typographical error and 
makes the amendment to section 
572.16(c)(2). 

Costs 

The agency has considered the 
economic and other impacts of this final 
rule and determined that this rule is not 
significant within the meaning of 
Executive Order 12221 and the 
Department of Transportation’s policies 
and procedures implementing that order. 
Based on that assessment, the agency 
has concluded that the economic and 
other consequences of this rule are so 
minimal that a regulatory evaluation is 
not necessary. The impact is minimal 
since the primary effect of this rule is to 
bind the agency to using one of the two 
types of accelerometers formerly 
permitted by the regulation. The 
economic impact on manufacturers 
choosing to purchase triaxial 
accelerometers needed to instrument the 
dummy is approximately $2,500. 

The agency finds, for good cause 
shown, that it is in the public interest 
that the amendments made by this 
notice have an immediate effective date. 
The immediate effective date is needed 
since the test dummy will be used in 
conducting compliance tests for 
Standard No. 213, Child Restraint 
Systems, which goes into effect on 
January 1 , 1981. 

The engineer and lawyer primarily 
responsible for this notice are Vladislav 
Radovich and Stephen Oesch, 
respectively. 

In consideration of the foregoing, 
Subpart C of Part 572, Anthropomorphic 
Test Dummies, of Title 49 of the Code of 
Federal Regulations is revised to read as 

follows: 

§572.16 (Amended! 

1. The first sentence of paragraph (b) 
of § 572.16 is revised to read as follows: 
***** 

(b) When the head is impacted in 
accordance with paragraph (c) of this 
section by a test probe conforming to 
§ 572.21(a) at 7 fps., the peak resultant 
acceleration measured at the location of 
the accelerometer mounted in the 
headform in accordance with § 572.21(b) 
shall be not less than 95g and not more 
than 118g. * * * 


2. Paragraphs (b) and (c) of § 572.21 
are revised to read as follows: 

§ 572.21 Test conditions and 
instrumentation. 

***** 

(b) A triaxial accelerometer is 
mounted in the head on the mounting 
block (A/310) located on the horizontal 
transverse bulkhead as shown in the 
drawings subreferenced under assembly 
SA 103C 010 so that its seismic mass 
centers are positioned as specified in 
this paragraph relative to the head 
accelerometer reference point located at 
the intersection of a line connecting the 
longitudinal centerlines of the transfer 
pins in the sides of the dummy head 
with the midsagittal plane of the dummy 
head. The triaxial accelerometer is 
aligned with one sensitive axis parallel 
to the vertical bulkhead and midsagittal 
plane and its seismic mass center is 
located 0.2 inches dorsal to and 0.1 
inches inferior to the head 
accelerometer reference point. Another 
sensitive axis of the triaxial 
accelerometer is aligned with the 
horizontal plane and is perpendicular to 
the midsagittal plane and its seismic 
mass center is located 0.1 inch inferior 
to, 0.4 inches to the right of and 0.9 inch 
dorsal to the head accelerometer 
reference point. The third sensitive axis 
of the triaxial accelerometer is aligned 
so that it is parallel to the midsagittal 
and horizontal planes and its seismic 
mass center is located 0.1 inches inferior 
to. 0.6 inches dorsal to and 0.4 inches to 
the right of the head accelerometer 
reference point. All seismic mass 
centers shall be positioned within ±0.05 
inches of the specified locations. 

(c) A triaxial accelerometer is 
mounted in the thorax on the mounting 
plate attached to the vertical transverse 
bulkhead shown in the drawing 
subreferenced under assembly No. SA 
103C 030 in drawing SA 103C 001 so that 
its seismic mass centers are positioned 
as specified in this paragraph relative to 
the thorax accelerometer reference point 
located in the midsagittal plane 3 inches 
above the top surface of the lumbar 
spine and 0.3 inches dorsal to the 
accelerometer mounting plate surface. 
The triaxial accelerometer is aligned so 
that one sensitive axis is parallel to the 
vertical bulkhead and midsagittal planes 
and its seismic mass center is located 
0.2 inches to the left of, 0.1 inches 
inferior to and 0.2 inches ventral to the 
thorax accelerometer reference point. 
Another sensitive axis of the triaxial 
accelerometer is aligned so that it is in 
the horizontal transverse plane and 
perpendicular to the midsagittal plane 
and its seismic mass center is located 
0.2 inches to the right of, 0.1 inches 


inferior to and 0.2 inches ventral to the 
thorax accelerometer reference point. 
The third sensitive axis of the triaxial 
accelerometer is aligned so that it is 
parallel to the midsagittal and 
horizontal planes and its seismic mass 
center is located 0.2 inches superior to, 
0.5 inches to the right of and 0.1 inches 
ventral to the thorax accelerometer 
reference point. All seismic mass 
centers shall be positioned within 
±0.05 inches of the specified locations. 

3. The document amending Subpart 
C—Three-Year-Old Child of Part 572, 
Anthropomorphic Test Dummies, of 
Title 49 of the Code of Federal 
Regulations published in the Federal 
Register of June 26, 1980 as 45 FR 43352 
is corrected by changing the reference to 
“Section 571.1(c)(2)” made in the First 
amendment to the regulation set out on 
page 43353 to read “572.16(c){2)”. 

(Secs. 103,119, Pub. L 89-563, 80 Stat. 718 (15 
U.S.C. 1392.1407); delegation of authority at 
49 CFR 1.50) 

Issued on December 8.1980. 

Joan Claybrook, 

Administrator 

|FR Doc. 80-38654 Filed 12-12-80; 8:45 am] 

BILLING CODE 4910-59-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 611 

Final Regulations: Permit Application 
Fees 

agency: National Oceanic and 
Atmospheric Administration (NOAA)/ 
Commerce. 

action: Final rulemaking. 

summary: The National Marine 
Fisheries Service (NMFS) is amending 
the foreign fishing regulations as 
follows: (1) The permit application fee is 
$50 plus a surcharge; (2) Vessel 
activities are redefined under § 611.3, 
Permits; and (3) The Assistant 
Administrator for Fisheries, NOAA, may 
refund permit application fees in the 
special case of drastic reductions of the 
expected allocations between the time 
permit applications are submitted and 
the time allocations are awarded. These 
amendments are made to streamline 
application procedures. 

EFFECTIVE DATE: January 1.1981. 

FOR FURTHER INFORMATION CONTACT: 
Susan E. Jelley, Fishery Management 
Specialist, F/CM7, National Marine 
Fisheries Service, Washington, D.C. 
20235, 202-634-7432 or 202-653-5526. 
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SUPPLEMENTARY INFORMATION: The 

proposed rulemaking was published at 
45 FR 64995-64996 on October 1,1980. 
Comments were invited for 45 days 
ending November 17,1980. The 
amendment, comments, and the action 
being taken are summarized below. 

I. Permit Fees 

The NMFS imposed a vessel permit 
fee, as well as other fees, when the 
Fishery Conservation and Management 
Act of 1976 was implemented on March 
1,1977. The vessel permit fee was based 
on the size and activity of the vessel. 
Catching vessels paid $1.00 per gross 
registered ton (GRT), processing vessels 
paid $0.50 per GRT up to $2,500.00, non¬ 
retention catching vessels paid $200.00 
per vessel, and "other support" vessels 
paid $200.00 per vessel. In 1979, an 
amendment required the permit fee to be 
paid when the application was 
submitted, instead of when the permit 
was issued. 

NMFS reviewed the practice of 
assessing permit fees in relation to the 
size and activity of the vessel. Such 
graduated fees are not related to actual 
costs of processing applications. 
Furthermore, when errors occur in 
determining tonnages of vessels, permit 
fees and billings require adjustment. 
NMFS concluded that a uniform fee to 
recover the cost of processing the 
applications would resolve these 
problems. The cost was established by 
using the following data: 

Cost of Processing Foreign Fishing Vessel 
Permit Applications 


Department of State; 

Salaries___ $13,000 

Duplicating- 1.250 

Mailings_ 628 

Federal Register notices-- 18.480 


Total_ 33.358 


Department of Commerce: 

Salaries_ 26,600 

Computer processing_ 18,000 

Printing of forms. 22.800 

Messenger service... 300 


Total— __ 67.900 


Grand total.. $101,258 


The average cost of processing a permit 
application is $101,258 divided by 2,100 
applications, or $48.22. This is rounded 
to $50.00 per application. 

The total permit fees collected by the 
United States will decrease from roughly 
$1 million annually to about $100,000 
annually. 

II. Definitions 

The definition of vessel activity will 
be moved from § 611.22, Fees, to § 611.3, 
Permits. Originally, vessels were 
classified by activity in order to 


determine the applicable fee rate. While 
a uniform permit fee is now applied for 
all vessels, NMFS believes that the 
public is interested in information on the 
number of foreign catching, processing, 
and other support vessels permitted 
annually. For this reason, the 
classifications will remain in the foreign 
fishing regulations but will be included 
in the Permits subsection. 

Scouting 

In 1980, numerous opportunities to 
increase the catch by United States 
fishermen were not realized because 
permitted foreign processing vessels 
which were receiving the U.S. catch 
could not scout for the U.S. vessels. 
Under the old classification system, a 
permitted foreign vessel of a nation 
which held no allocation in the fishery 
could not scout for fish unless it was 
issued a non-retention permit. In order 
to realize these benefits for United 
States fishermen participating in over- 
the-side sales, "scouting" is moved from 
from a catching activity to an "other 
support" activity. As before, "scouting" 
does not involve removal of fish from 
the sea. 

III. Refunds 

The Assistant Administrator for 
Fisheries, NOAA, is given the authority 
to refund permit application fees in 
special cases of drastic reductions of the 
expected allocations between the time 
permit applications are submitted and 
the time allocations are awarded. 

Comments and Action Taken 

One comment was received on the 
proposed rulemaking. It supported all 
the proposals. Therefore, there are no 
substantive differences between the 
proposed rule and the final rule. 

The Assistant Administrator has 
determined that these amendments do 
not constitute a major Federal action 
within the meaning of the National 
Environmental Policy Act of 1969, as 
amended. Therefore, no environmental 
assessment or environmental impact 
statement is required. The Assistant 
Administrator also has determined that 
this amendment does not constitute a 
significant action in that it will not 
substantially or materially alter that 
portion of the foreign fishing regulations 
governing fees, and therefore does not 
require the preparation of a regulatory 
analysis under Executive Order 12044. 

The Assistant Administrator also has 
determined that some countries have 
allocations that will not lapse at the end 
of the calendar year, but carry over into 
1981. Therefore, the vessels must have 
permits on board by January 1 in order 
to continue their harvest. Accordingly, 


the Assistant Administrator waives part 
of the thirty-day delay in 
implementation required under the 
Administrative Procedure Act. 

Signed at Washington, D.C.. this 9th day of 
December 1980. ’ 

Robert K. Crowell, 

Deputy Executive Director, National Marine 
Fisheries Service . 

(16 U.S.C. 1801 et seq.) 

For the reasons set out in the 
preamble, 50 CFR Part 611 is amended 
as shown. 

1. By amending § 611.3 as follows: 

§ 611.3 Permits for foreign fishing vessels 
[Amended] 

1. Paragraph (f) is removed. 

2. Paragraphs (d) and (e) are relettered 
as paragraphs (e) and (f). respectively. 

3. Insert the following new paragraph 
(d): 

* * * * * 

(d) Each vessel will be authorized for 
one of the following activities: 

Class 1: Catching, processing, and/or 
other support, as defined in § 611.2(r). 

Class 2: Processing and/or other 
support, as defined in § 611.2(r)(2) and 
M(3). 

Class 3: Other support, as defined in 
§ 611.2(r)(2), 611.2(r)(3)(ii), and 
611.2(r)(3)(iii). 

***** 

2. By amending § 611.22 to read as 
follows: 

§ 611.22 Fee schedule for foreign fishing 
permits. [Amended] 

(a) 

(1) Permit fees (i) Each vessel permit 
application submitted under § 611.3 
must be accompanied by a fee of $50.00 
per vessel, plus the surcharge authorized 
under paragraph (c) of this section. At 
the time the application is submitted to 
the Department of State, the fees must 
be sent to: Division Chief, Permits and 
Regulations Division. F/CM7, National 
Marine Fisheries Service, 3300 
Whitehaven Street, N.W., Washington. 
D.C. 20235. The permit fee payment must 
be accompanied by a list of the vessels 
for which payment is made. 

(ii) Permit fees may be refunded if the 
application is not approved. On a case- 
by-case basis, the Assistant 
Administrator may refund permit fees if 
the country's allocation is significantly 
and unexpectedly reduced. 

On a case-by-case basis, the Assistant 
Administrator may allow the 
substitution of a similar vessel when the 
originally permitted vessel is disabled or 
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otherwise cannot participate in the 
fishery. 

***** 

|FR Doc 80-38841 Filed 12-12-80.8:45 am) 

BILLING CODE 3510-22-M 


50 CFR Part 652 

Atlantic Surf Clam and Ocean Quahog 
Fisheries; Closure of Surf Clam Fishing 
Area 

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA)/ 
Commerce. 

action: Notice of closure of surf clam 
fishing area. 

summary: Notice is given of the closure 
of an area of the fishery conservation 
zone (FCZ) offshore of Chincoteague, 
Virginia to fishing for surf clams and 
ocean quahogs because of the 
pr edominance of small (length less than 
4Vfe inches) surf clams. The area is 
approximately 130 square miles and lies 
between eighteen and twenty-seven 
nautical miles offshore between 
Chincoteague Inlet and Wachapreague 
Inlet 

The action is based upon reports of 
commerical Fishermen and scientific 
researchers which indicate 60 percent or 
more of the surf clams in this area are 
under 4*6 inches in length. The area thus 
meets the criteria governing closure. 
effective DATE: December 9,1980 
FOR FURTHER INFORMATION CONTACT: 

Mr. Allen E. Peterson, Jr., Regional 
Director, Northeast Region, National 
Marine Fisheries Service, State Fish 
Pier, Gloucester, Massachusetts 01930, 
Telephone: (617) 281-3600. 
SUPPLEMENTARY INFORMATION: 
Regulations implementing the fishery 
management plan for the Atlantic surf 
clam and ocean quahog fisheries contain 
provisions for the closure of areas which 
contain beds of small surf clams. 

Section 652.23(b) (45 FR 793) allows the 
Regional Director to close an area to 
fishing if he determines (based on 
logbook entries, processor’s reports, 
survey cruises, or other information) 
that the area contains surf clams of 
which (1) 60 percent or more are smaller 
than 4Vfe inches in size; and (2) not more 
than 15 percent are larger than b l /z 
inches in size. 

Since the middle of 1979, numerous 
fishermen and processors of surf clams 
have indicated that unusually large 
numbers of small surf clams were 
present offshore of Chincoteague, 

Virginia. A survey was conducted in 
August, 1980 to locate and define the 
area where small clams predominated. 

The survey delineated an area within 


which the surf clam size distribution met 
the criteria for closure. 

On October 31,1980, a public hearing 
was held in Dover, Delaware to 
determine the social and economic 
importance of the area proposed for 
closure. Those in attendance generally 
supported the need for closure of the 
area. According to available logbook 
information, testimony at the hearing, 
and written comments received, the area 
provides a portion of the harvest of 
approximately 22 vessels. Conflicting 
testimony was presented concerning the 
presence of large clams in portions of 
the area which were not surveyed. 

Three area processors and two area 
vessel operators contend that large 
clams are present in the area and that 
fishing occurs occasionally; when that 
happens it can be economically 
important to those fishermen. Other 
processors and vessel operators contend 
that only a small amount of large clams 
are present, and that they are so 
interspersed among small clams that 
their harvest results in large and 
wasteful mortalities of the smaller 
clams. Additional survey work will be 
scheduled as soon as possible to resolve 
that conflict. In the interim, based on the 
best available information and the 
majority of the comment received, the 
area will be closed to protect the 
extensive amounts of small clams found 
on these shoals. 

The area being closed is 
approximately 130 square miles. It is 
located between eighteen and twenty- 
seven nautical miles offshore between 
Chincoteague Inlet and Wachapreague 
Inlet and is defined as follows: 
beginning at a point 37°43.2' N. latitude 
and 75°00.8' W. longitude; thence 
southeasterly in a straight line to 
37°42.5' N. latitude and 74°55.5' W. 
longitude; thence southwesterly in a 
straight line to 37°27.7' N. latitude and 
75°00.3' W. longitude; thence 
northwesterly in a straight line to 
37°28.3' N. latitude and 75°14.3' W. 
longitude; thence northeasterly in a 
straight line to 37°43.2' N. latitude and 
75°.00.8' W. longitude, the point of 
beginning. Closure of the area for a 
period of at least two years has been 
recommended. The corners of the area 
are also approximated by Loran *'C" 
bearings. These bearings are locally 
used rates 9960 x and y: 26997-41910; 
26968—41910; 26968-41738; 27034-41723. 
Fishermen are advised that these Loran 
“C” bearings are only approximations, 
and that the area to be closed is legally 
defined on the basis of the coordinates 
of latitude and longitude. 

Surveys of the closed area will be 
conducted periodically to monitor the 


growth of the clams. The Regional 
Director will determine when the area 
may be reopened to fishing based on 
those surveys. 

(10 U.S.C. 1801 et seq . ) 

Signed at Washington, D.C., on behalf of 
the Regional Director on this 9th day of 
December. 1980. 

Robert K. Crowell, 

Deputy Executive Director, National Marine 
Fisheries Service. 

(FR Doc. 80-38668 Filed 12-12-80: 8:45 am] 

BILLING CODE 3510-22-M 
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Proposed Rules 


Federal Register 

Vol. 45. No. 242 
Monday. December 15. 1980 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Commodity Credit Corporation 
7 CFR Part 1435 

Withdrawal of Price Support for 1980 
Crop Sugar Beets and Sugarcane 

agency: Commodity Credit Corporation. 
ACTION: Notice of withdrawal of 
proposed rulemaking. 

summary: Consideration of price 
support for the 1980 crops of sugar beets 
and sugarcane, as represented by a 
proposed rule published on August 15, 
1980, (45 FR 54347) is completed and the 
proposed rule is withdrawn. 

FOR FURTHER INFORMATION CONTACT: 
Laurence E. Ackland, Sugar Branch, 

(202) 447-5647. 

SUPPLEMENTARY INFORMATION: After 
careful consideration of comments, 
market prices, proposed levels of 
support and other factors, it has been 
determined that no price support 
program for the 1980 crops of sugar 
beets and sugarcane is necessary. 
Therefore, notice is hereby given by the 
Secretary of Agriculture that the 
proposed rule published on August 15. 
1980, (5 FR 54347) relating to price 
support for 1980 crop sugar beets and 
sugarcane is withdrawn. 

Signed at Washington, D.C., on December 
9,1980. 

Bob Bergland, 

Secretary. 

(FR Doc. 80-38707 Filed 12-12-80 8:45 am| 

BILLING CODE 3410-05-M 


FEDERAL HOME LOAN BANK BOARD 
12 CFR Part 545 
(No. 80-758) 

Shared Appreciation Mortgage; 
Graduated Payment Adjustable 
Mortgage 

Dated: December 4.1980. 


agency: Federal Home Loan Bank 
Board. 

action: Extension of comment period on 
proposed rules. 

summary: The Board extends until 
December 30,1980. the closing date of 
the comment period on the Board's 
proposal to authorize Federal savings 
and loan associations to make, purchase 
and participate in shared appreciation 
mortgage instruments and in graduated 
payment adjustable mortgage 
instruments. 

date: Comments are now due on or 
before December 30.1980. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth F. Hall, Office of General 
Counsel, Federal Home Loan Bank 
Board, 1700 G Street, N.W., Washington, 
D.C. 20552. Tel. No. (202) 377-6466. 

SUPPLEMENTARY INFORMATION: On 

September 30.1980, the Board, by 
Resolution Nos. 80-610 and 80-612 (45 
Fed. Reg. 66801, 66798 (1980), proposed 
to amend its regulations to permit 
Federal associations to make, purchase 
and participate in shared appreciation 
mortgage instruments (SAMs) and in 
graduated payment adjustable mortgage 
instruments (GPAMs). Comments on the 
proposals originally were due by 
December 1,1980. 

However, on October 23,1980, by 
Resolution No. 80-653 (45 Fed. Reg. 

72675 (1980)), the Board proposed a 
number of changes to its existing 
regulations on alternative mortgage 
instruments. In connection with these 
proposed changes, the Board is in the 
process of holding joint hearings with 
the Office of the Comptroller of the 
Currency, which has proposed to 
authorize national banks to issue 
adjustable-rate mortgages (45 Fed. Reg. 
64196 (1980)). Since these hearings will 
not be completed until December 9, and 
since the comment periods on the 
Board’s proposed alternative mortgage 
instrument amendments and on the 
regulation proposed by the Office of the 
Comptroller of the Currency extend until 
December 30,1980, the Board has 
determined to extend the comment 
period on the proposed SAM and GPAM 
regulations to December 30,1980. 

(Sec. 5, 48 Stat. 132, as amended: 12 U.S.C. 
1464; Reorg. Plan No. 3 of 1947; 3 CFR 1943- 
1948 Comp. 1071) 


By the Federal Home Loan Bank Board. 
Robert D. Linder, 

Acting Secretary. 

[FR Doc 80-38848 Filed 12-12-80:8 45 am| 

BILLING CODE 6720-01-44 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Parts 71 and 73 

[Airspace Docket No. 80-ASO-71] 

Proposed Temporary Restricted 
Areas; Camp Lejeune, N.C. 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking. 

summary: This notice proposes to 
designate temporary restricted areas in 
the vicinity of Camp Lejeune, N.C., to 
contain hazardous air activity 
associated with a major joint military 
exercise. Applicable areas would be 
included in the Continental Control 
Area. This action would prohibit 
unauthorized flight operations by 
nonparticipating aircraft within the 
proposed restricted areas during their 
designated times of use. 
dates: Comments must be received on 
or before January 14,1981. 
addresses: Send comments on the 
proposal in triplicate to: Director, FAA 
Southern Region, Attention: Chief, Air 
Traffic Division, Docket No. 80-ASO-71, 
Federal Aviation Administration, P.O. 
Box 20636, Atlanta, Ga. 30320. 

Send comments on environmental 
aspects to: Captain C. M. Zucker, USN, 
CINCLANT N37, Norfolk, Va. 23511. 
Telephone: (804) 444-6575. 

Send comments on land use aspects 
to: Mr. Ernest W. Peele, Maneuver Real 
Estate Office, Savannah District Corps 
of Engineers, New River Plaza Station, 
P.O. Box 5126, Jacksonville, N.C. 28542 

The official docket may be examined 
at the following location: FAA Office of 
the Chief Counsel, Rules Docket (AGC- 
204), Room 916, 800 Independence 
Avenue, SW., Washington, D.C. 20591. 

An informal docket may be examined 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 

George O. Hussey. Airspace Regulations 
and Obstructions Branch (AAT-230), 
Airspace and Air Traffic Rules Division. 
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Air Traffic Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, D.C. 20591; 
telephone: (202) 426-3715. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons may participate in 
the proposed rulemaking by submitting 
such written data, views or arguments 
as they may desire. Communications 
should identify the airspace docket 
number and be submitted in triplicate to 
the Director, Southern Region, Attention: 
Chief, Air Traffic Division, Federal 
Aviation Administration, P.O. Box 
20636, Atlanta, Ga. 30320. All 
communications received on or before 
January 14,1981 will be considered 
before action is taken on the proposed 
amendments. The proposals contained 
in this notice may be changed in the 
light of comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. 

Availability of NPRM 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs. Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 

Washington, D.C. 20591, or by calling 
(202) 426-8058. Communications must 
identify the docket number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRMs should also request a copy of 
Advisory Circular No. 11-2 which 
desicribes the application procedures. 

The Proposal 

The FAA is considering amendments 
to § 71.151 of Part 71 and § 73.53 of Part 
73 of the Federal Aviation Regulations 
(14 CFR Parts 71 and 73) that would 
designate temporary restricted areas 
identified as R-5315A, R-5315B, R- 
5315C, R-5315D, and R-5315E, Camp 
Lejeune, N.C., to contain hazardous air 
activity associated with a major joint 
military exercise. Applicable areas 
would be included in the Continental 
Control Area. This exercise will provide 
necessary training for several military 
commands operating under the 
sponsorship of the United States 
Atlantic Command, Norfolk. Va. The air 
activities associated with the exercise 
will be such that simultaneous flight by 
nonparticipating aircraft cannot be 
safely conducted within the proposed 


temporary restricted areas when they 
are in use by the military. These 
activities will consist of high 
performance military aircraft and 
helicopters engaged in fast tempo air-to- 
air and air-to-ground air operations 
where pilots may be restricted from 
properly clearing themselves from 
nonparticipating aircraft. This situation 
creates a hazard and requires 
designation of temporary restricted 
areas. Live ordnance will not be used 
and supersonic flight will be prohibited 
within the proposed temporary 
restricted areas. Approximately 225 
aircraft would be utilized to conduct 
approximately 270 fixed wing and 150 
helicopter daily sorties. Participating 
aircraft operating outside the exercise 
areas will file individual flight plans to 
the maximum extent practicable. The 
boudary abutments to existing special 
use airspace areas are necessary to 
accommodate interarea transition into 
and out of adjacent areas which will 
also be utilized extensively during the 
exercise. Communications equipment 
would be installed and maintained 
between appropriate military and FAA 
facilities to coordinate movement of 
nonparticipating aircraft through the 
exercise areas when military activity 
permits. Additionally, a reverse charge 
telephone number and VHF radio 
communications frequency would be 
established and published for pilots of 
nonparticipating aircraft to coordinate 
directly with the military if desired. The 
proposed temporary restricted areas 
would be designated for joint use to 
permit uitlization of the airspace by the 
controlling agency for authorized transit 
by nonparticipating VFR and IFR air 
traffic when military activity permits. 
The military would provide reasonable 
access to private or public use land 
within the proposed temporary 
restricted areas. The United States 
Atlantic Command, Norfolk, Va., will 
serve as lead agency for purposes of 
compliance with the Environmental 
Policy Act (NEPA). Section 71.151 of 
Part 71 and § 73.53 and Part 73 were 
republished in the Federal Register on 
January 2, 1980 (45 FR 346 and 716). 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Parts 
71 and 73 of the Federal Aviation 
Regulations (14 CFR Parts 71 and 73) as 
republished (45 FR 346 and 716) as 
follows: 


1. In § 71.151 between "R-5314 Dare 
County, N.C.” and “R-5502 Lacame, 
Ohio” the following is added: 

"R-5315A Camp Lejeune, N.C. Continuous 
from 0001 May 6 until 2400 local time May 
12. 1981. 

R-5315C Camp Lejeune. N.C. Continuous 
from 0001 May 6 until 2400 local time May 

12.1981. 

R-5315D Camp Lejeune. N.C. Continuous 
from 0001 May 6 until 2400 local time May 

12.1981. 

R-5315E Camp Lejeune, N.C. Continuous 
from 0001 May 6 until 2400 local time May 

12.1981. " 

2. In § 73.53 the following is added: 

“R-5315A Camp Lejeune, N.C. 

Boundaries. Beginning at Lat. 34°36'05"N., 
Long. 77*26'08"W.; to Lat. 34'33'00"N., 
Long. 77°19'00"W.: to Lat. 34°30'20"N.. 
Long. 77°15 , 50"W.; thence southwest 3 NM 
from and parallel to the shoreline to Lat. 
34*23'30"N.. Long. 77*30'00"W.; to Lat. 
34°21'45"N.. Long. 77’32'30”W.; to Lat. 
34°26'30"N., Long. 77’40'00"W.; to point of 
beginning. 

Designated altitudes. Surface to but not 
including FL 180. 

Time of designation. Continuous from 0001 
May 6 until 2400 local time May 12,1981. 

Controlling agency. FAA Washington 
ARTC Center, Leesburg, Va. 

Using agency. United States Atlantic 
Command. Norfolk, Va. 

R-5315B Camp Lejeune, N.C. 

Boundaries. Beginning at Lat. 34*51'00”N., 
Long. 77°05'30''W.; to Lat. 34°42'00"N., 
Long. 78‘54'45 'W.; to Lat. 34*41'50"N.. 
Long. 76°56'20"W.: to Lat. 34 # 37'30''N., 
Long. 76°56'20 "W.; thence southwest 3 NM 
from and parallel to the shoreline to Lat. 
34 <> 34'30"N.. Long. 77°09'00 "W.; to Lat. 
34°44'50"N.. Long. 77 # 14'40"W.; to Lat. 
34°49'30"N., Long. 77°10'00"W.; to point of 
beginning. 

Designated altitudes. Surface to but not 
including 1,200 feet MSL. 

Time of designation. Continuous from 0001 
May 6 until 2400 local time May 12,1981. 

Controlling agency. FAA Washington 
ARTC Center. Leesburg, Va. 

Using agency. United States Atlantic 
Command. Norfolk, Va. 

R-5315C Camp Lejeune, N.C 

Boundaries. Beginning at Lat. 34°57'00"N.. 
Long. 77°02'45"W.; to Lat. 34*38 , 30"N.. 

Long. 76*43'00"W.; to thence west 3 NM 
from and parallel to the shoreline to Lat. 
34°37'30"N., Long. 76°56'20”W.; to Lat. 
34°41'50"N., Long. 76°56'20"W.; Lat. 
34°42'00"N., Long. 76°54'45"W.; to Lat. 
34“51’0Q"N.. Long. 77°05'30"W.; to Lat. 
34*49'30"N., Long. 77°10'00"W.; to point of 
beginning. 
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Designated altitudes. 4,000 feet MSL to but 
not including FL180. 

Time of designation. Continuous from 0001 
May 6 until 2400 local time May 12,1981. 

Controlling agency. FAA Washington 
ARTC Center, Leesburg, Va. 

Using agency. United States Atlantic 
Command, Norfolk. Va. 

R-5315D Camp Lejeune, N.C. 

Boundaries. Beginning at Lat. 35°12'00"N., 
Long. 77*25'30"W.: to Lat. 34’57'00"N.. 

Long. 77 # 02'45"W.; to Lat. 34°49'30"N., 

Long. 77° 10'00"W.; to Lat. 34°44'50"N.. 

Long. 77*14'40"W.; to Lat. 34°40'30''N.. 

Long. 77*19'00"W.; to Lat. 35’06 00'N.. 

Long. 77’30'00"W.; to point of beginning. 
Designated altitudes. Surface to but not 
including FL 180. 

Time of designation. Continuous from 0001 
May 6 until 2400 local time May 12,1981. 

Controlling agency. FAA Washington 
ARTC Center, Leesburg. Va. 

Using agency. United States Atlantic 
Command, Norfolk, Va. 

R-5315E Camp Lejeune, N.C. 

Boundaries. Beginning at Lat. 35*20'30"N., 
Long. 77*19'00"W.; to Lat. 35*43'50"N.. 

Long. 76*35'30"W.; to Lat. 35 # 38'55"N., 

Long. 76*01 *00"W.; to Lat. 35°36'45'*N.. 

Long. 76*01'20"W.; to Lat. 35*18'15"N., 

Long. 76*16'40"W.; to Lat. 35*23T5"N., 

Long. 76*34'40"W.; to Lat. 35°03'00"N.. 

Long. 76*57'00"W.; to Lat. 34°57W'N.. 

Long. 77*02'45"W.; to Lat. 35°12'00"N.. 

Long. 77*25'30"W.; to point of beginning. 
Designated altitudes. 10,000 feet MSL to but 
not including FL 180. 

Time of designation. Continuous from 0001 
May 6 until 2400 local time May 12,1981. 

Controlling agency. FAA Washington 
ARTC Center. Leesburg. Va. 

Using agency. United States Atlantic 
Command, Norfolk, Va. 

Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.65) 

Note.—The FAA has determined that this 
document involves a proposed regulation 
which is not significant under Executive 
Order 12044, as implemented by DOT 
Regulatory Policies and Procedures (44 FR 
11034; February 26,1979). Since this 
regulatory action involves an established 
body of technical requirements for which 
frequent and routine amendments are 
necessary to keep them operationally current 
and promote safe flight operations, the 
anticipated impact is so minimal that this 
action does not warrant preparation of a 
regulatory evaluation and a comment period 
of less than 45 days is appropriate. 

Issued in Washington, D.C. on December 8, 
1980. 

Shelomo Wugalter, 

Acting Chief, Airspace and Air Traffic Rules 
Division. 

|FR Doc. 80-38673 Filed 12-12-80; 8.45 am] 

BILLING COO£ 4910-13-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 35 

Revision of the Fuel Costs Adjustment 
Clause Regulating Relation to Fuel 
Purchases From Company Owned or 
Company Controlled Sources, Informal 
Conferences 

December 10,1980. 

agency: Federal Energy Regulatory 
Commission. 

action: Notice of Informal Conferences. 


summary: The Office of General 
Counsel of the Federal Energy 
Regulatory Commission (Commission) 
will conduct informal conferences to 
discuss its proposed amendments to 18 
CFR 35.14(a)(7) which concern fuel cost 
adjustment clauses relating to fuel 
purchases from company owned or 
controlled sources (44 FR 28683 (May 16, 
1979)). The issues under discussion are 
(1) the percentage of ownership interest 
of a utility in its fuel supplying source 
which should trigger a presumption of 
control, and (2) whether there are 
jurisdictional conflicts between the 
Commission and the Securities and 
Exchange Commission under the 
Federal Power Act and the Public Utility 
Holding Company Act. Interested 
members of the public may make 
appointments to meet with staff 
members designated below. 
Appointments may be made by phoning, 
in advance, the staff members 
designated below. 

DATES: December 18,19, 22, 23, and 24 of 
1980 at times to be determined on an 
individual basis. Federal Energy 
Regulatory Commission, Office of the 
General Counsel, 825 North Capitol 
Street, N.E., Washington, D.C. 20426. 

FOR FURTHER INFORMATION CONTACT 

Christine P. Benagh, Federal Energy 
Regulatory Commission, Room 8104- 

B. 825 North Capitol Street, N.E., 
Washington, D.C. 20426 (202) 357- 
8606. 

Paul W. Hartley, Federal Energy 
Regulatory Commission, Room 8308- 

C. 825 North Capitol Street, N.E., 
Washington, D.C. 20426 (202) 357- 
8608. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 80-38836 Filed 12-12-80: 8:45 am] 

BILLING CODE 6450-85-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and Development 

24 CFR Part 570 

[Docket No. R-00-886) 

Community Development Block 
Grants, Subpart D, Entitlement Grants 

agency: Department of Housing and 
Urban Development (HUD). 
action: Proposed rule. 

summary: The Department of Housing 
and Urban Development proposes to 
amend the regulation relating to 
program benefit to low- and moderate- 
income persons in order to provide 
guidelines for applicants to follow when 
applying for an exception to the general 
rule for determining when an activity is 
considered to principally benefit those 
persons. In addition, a new provision 
would be added which outlines the steps 
an applicant must undertake to claim an 
exemption. 

date: Comments due February 13,1981. 

address: Send comments to the Rules 
Docket Clerk. Office of General Counsel, 
Room 5218, Department of Housing and 
Urban Development, 451 Seventh Street. 
S.W., Washington, D.C. 20410. 

FOR FURTHER INFORMATION CONTACT 

Neil H. Stern, entitlement Cities 
Division, Office of Block Grant 
Assistance, Department of Housing and 
Urban Development, 451 Seventh Street, 
S.W., Washington, D.C. 20410, or 
telephone (202) 755-9267. (This is not a 
toll free number.) 

SUPPLEMENTARY INFORMATION: In order 
to clarify the responsibility of the 
applicant when applying for an 
exception to the general rule on when an 
activity is considered to principally 
benefit low- and moderate-income 
persons, we propose to revise paragraph 
(d)(5) of § 570.302, Program benefit to 
low- and moderate-income persons, to 
describe the actions and documentation 
an applicant should reflect in the 
application when using this exception 
rule. The wording of Section 
570.302(d)(5)(A) has been revised for 
clarification. Section 570.302(d)(5)(D) 
has been added which outlines the steps 
the grantee must undertake to claim the 
exemption. 

Accordingly, it is proposed to amend 
24 CFR Part 570.302(d)(5): 

§ 570.302 Program benefit to low- and 
moderate-income persons. 

• * * * * 

wr * * 
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(5) A project which serves an area 
with less than a majority of low- and 
moderate-income persons where: (i) the 
applicant has no areas within its 
jurisdiction where low- and moderate- 
income persons constitute a majority, or 
(ii) the applicant has so few such areas 
that it is inappropriate to limit the grant 
to projects in those areas; provided that: 

(A) The project serves an area that is 
among those areas having the largest 
percentage of residents who are low- 
and moderate-income in the applicant’s 
jurisdiction; 

(B) The project is clearly designed to 
meet identified needs of low- and 
moderate-income persons in those 

areas; 

(C) The project benefits such persons 
at least in proportion to their share of 
the population of the areas served; and 

(D) The applicant has clearly shown 
that the use of this exception provision 
to the general rule is justified by 
providing: 

(1) A description of how the applicant 
determined that it has no areas where 
low- and moderate-income persons are a 
majority, or so few that it is 
inappropriate to limit use of block grant 
funds to those areas, including a 
description of the efforts made to 
identify areas below the census tract 
level which have a majority of low- and 
moderate-income residents, but which 
are not so small as to make projects 
infeasible; 

(2) Information on the percentages of 
residents in the areas targeted for 
assistance who are low- and moderate- 
income and how those areas rank 
against untargeted areas; 

(3) An explanation justifying why any 
untargeted areas that contain a higher 
percentage concentration of low- and 
moderate-income residents were passed 
over for assistance in favor of an area 
with a lower percentage concentration 
of low- and moderate-income residents; 

(4) A description of how the project 
will meet identified needs of low- and 
moderate-income persons in those 
areas; and 

(5) An explanation of the basis upon 
which it has been determined that low- 
and moderate-income persons will 
benefit from the project at least in 
proportion to their share of the 
population of the area served. 

A finding of inapplicability respecting 
the National Environmental Policy Act 
of 1969 has been made in accordance 
with HUD procedures. A copy of this 
finding of inapplicability is available for 
public inspection during regular 
business hours in the Office of the Rules 
Docket Clerk, Office of General Counsel, 
Room 5218, Department of Housing and 


Urban Development, 451 7th Street, 

S.W., Washington, D.C. 20410. 

This rule is not listed in the 
Department’s semi-annual agenda of 
significant rules, published pursuant to 
Executive Order 12044 as extended by 
Executive Order 12221. 

The legislative review provisions of 
Section 7(o) of the Department of 
Housing and Urban Development Act 
have been complied with. 

Authority: Title I, Housing and Community 
Development Act of 1974 (42 U.S.C. 5301 et 
seq.) as subsequently amended; and sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

Issued at Washington, D.C., October 30. 
1980. 

Robert C. Embry, Jr., 

Assistant Secretary for Community Planning 
and Development. 

(FR Doc. 80-38595 Hied 12-12-80; 8:45 am] 

BILLING CODE 4210-01-M 


Office of the Secretary 

24 CFR Part 570 

[Docket No. R-80-899] 

Small Cities Housing Assistance Plan; 
Congressional Waiver Request 

AGENCY: Department of Housing and 
Urban Development. 

action: Notice of Congressional waiver 
request. 

SUMMARY: Section 7(o)(4) of the 
Department of HUD Act permits the 
Secretary to request waiver of the 
legislation's requirements in appropriate 
instances. This Notice lists and briefly 
summarizes for public information an 
interim rule for which the Secretary is 
presently requesting waiver. 

FOR FURTHER INFORMATION CONTACT: 

Burton Bloomberg, Director, Office of 
Regulations, Office of the General 
Counsel, 451 Seventh Street, S.W., 
Washington, D.C. 20410 (202) 755-6207. 

SUPPLEMENTARY INFORMATION: 

Concurrently with issuance of this 
Notice, the Secretary is forwarding to 
the Chairmen and Ranking Minority 
Members of both Congressional Banking 
Committees the interim rule listed 
below. The purpose of the transmittal is 
to request waiver of both the 15-day 
prepublication review period under 
Section 7(o)(2), and the 30-day delayed 
effective date for the final rule under 
Section 7(o)(3) of the Department of 
Housing and Urban Development Act. A 
summary of the rulemaking document 
for which waiver has been requested is 
set forth below: 


Interim Rule—24 CFR Part 570, Subpart 
F Small Cities Housing Assistance Plan 

This interim rule revises the Housing 
Assistance Plan regulations for small 
cities by establishing a single set of 
requirements for both Comprehensive 
and Single Purpose Grant applicants, the 
rule also simplifies and makes the 
Housing Assistance Plan (HAP) 
requirements more flexible. The new 
requirements are tailored to small cities’ 
needs, capacities, and access to data, 
and increase the HAP’s usefulness to 
applicants and to HUD. 

(Sec. 7(o), Department of HUD Act. (42 U.S.C. 
3535(o)); Section 324 of the Housing and 
Community Develoment Amendments of 
1978) 

Issued at Washington, D.C., December 8. 
1980. 

Moon Landrieu, 

Secretary. Department of Housing and Urban 
Development 

[FR Doc. 80-38733 Filed 12-12-80: 8:45 am] 

BILLING CODE 4210-01-M 


Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

[Docket No. R-80-880] 

24 CFR Part 891 

Review of Applications for Housing 
Assistance and Allocation of Housing 
Assistance Funds 

agency: Department of Housing and 
Urban Development (HUD) 
action: Proposed Rule. 

summary: HUD is proposing to amend 
the procedure for the allocation of 
housing assistance funds to provide 
opportunity for comment on the 
allocation plan to all cities and other 
formula entitlement block grant 
recipients which are established as 
separate allocation areas and any 
central city of 150,000 or more 
population which is the central city of 
an Areawide Housing Opportunity Plan 
area. In addition, HUD is proposing to 
implement a recent statutory 
amendment requiring that any amounts 
allocated to a State or to areas or 
communities within a State not be 
reallocated outside of the State unless 
HUD determines that they cannot be 
used within the original State. 

DATE: Comments due: February 13,1981. 
ADDRESS: Send comments to the Rules 
Docket Clerk, Office of General Counsel, 
Room 5218, Department of Housing and 
Urban Development, 451 Seventh Street, 
S.W., Washington, D.C. 20410. 
Communications should refer to the 
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above docket number and title. A copy 
of each communication will be available 
for public inspection during regular 
business hours at the Office of the Rules 
Docket Clerk at the above address. 

FOR FURTHER INFORMATION CONTACT: 
Nancy S. Chisholm, Office of Policy and 
Budget, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington. D.C. 20410. 202-755- 
7166. (This is not a toll-free number.) 
SUPPLEMENTARY INFORMATION: HUD 
and Community Development Block 
Grant (CDBG) recipients must work 
together closely to assure that 
community development activity and 
housing assistance programs are well 
coordinated for the maximum 
effectiveness of both. A critical element 
in such coordination is the development 
of the allocation plan which is prepared 
in each Area Office each fiscal year for 
the allocation of housing assistance 
funds consistent with the Housing 
Assistance Plans (HAPs) submitted by 
the CDBG recipients as a part of their 
Grant application pursuant to Section 
104 of the Housing and Community 
Development Act of 1974. For most 
SMSA central cities with populations 
over 150,000, HUD designates the city a 
separate allocation area; and the 
allocation plan is based on the Annual 
Action Plan of the HAP in regard to the 
proportional goals for housing and 
household type. These localities are 
singled out because their fair share of 
housing assistance is large enough to 
permit funding more than one housing 
type, thus permitting allocations which 
are more consistent with local housing 
and community development strategy; 
however, HUD field offices have the 
discretion of consulting with other units 
of local government in addition to those 
cited above. Because the numerical HAP 
goals generally exceed the number of 
units which can be funded and because 
a variety of programs is available, e.g., 
Section 202, low-income public housing, 
Section 8 set-aside for site agencies, the 
development of the allocation plan for a 
city involves many decisions which 
cannot be anticipated at the time the 
HAP is prepared. The Department 
proposes to provide a more formal 
opportunity for the city to comment on 
the proposed allocation plan so that 
decisions to divide available funds by 
program as well as housing and 
household type can be as responsive as 
possible to local priorities. Other 
separate allocation areas, such as urban 
counties, will also participate in this 
procedure. The comment opportunities 
in 24 CFR 891.507 already granted Area 
Planning Organizations with approved 
Area Housing Opportunity Plans 


(AHOPs) will be integrated into this 
process. 

In addition, the Department is 
proposing to allow local governments to 
designate neighborhoods within which 
they would prefer that Section 8 New 
Construction and Substantial 
Rehabilitation projects be located. The 
HUD Notices of Fund Availability will 
alert developers to those neighborhoods 
in which projects are likely to receive 
favorable local comment in the review 
procedure required by Section 213 of the 
Housing and Community Development 
Act of 1974. The preferred 
neighborhoods must be consistent with 
the general locations for housing shown 
on approved HAPs. Individual sites 
within these neighborhoods are still 
subject to HUD environmental and site 
and neighborhood standards. 

In designing the consultation process, 
HUD has had to balance its desire to 
involve localities in the allocation 
design against the time pressures field 
offices face in formulating allocation 
plans. By regulation, field offices must 
devise allocations for their entire 
jurisdiction in 30 days, using a complex 
matrix to divide funds among localities. 
It is necessary to assure that 
consultations with localities with 
separate allocation plans do not delay 
or disrupt the allocations to all areas. 

Finally, all parties should realize that 
the initial, agreed upon allocation plans 
may be subsequently revised by the 
field office, based on the number and 
quality of applications, availability of 
additional funds or other reasons. 

Section 204(b) of the Housing and 
Community Development Amendments 
of 1979 revised section 213(d)(1) of the 
Housing and Community Development 
Act of 1974 by inserting a new sentence, 
as follows: 

Any amounts allocated to a State or to 
areas or communities within a State which 
are not likely to be utilized within a fiscal 
year shall not be reallocated for use in 
another State unless the Secretary 
determines that other areas or communities 
within the same State cannot utilize the 
amounts in accordance with the appropriate 
housing assistance plans within that fiscal 
year. 

This provision is being implemented 
by adding a new sentence in § 891.405, 
Reallocation of Uncommitted Contract 
Authority. 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
during regular business hours in the 


Office of the Rules Docket Clerk at the 
address listed above. 

This rule is not listed in the 
Department’s semiannual agenda of 
significant rules, published pursuant to 
Executive Order 12044, as extended by 
Executive Order 12221. 

Accordingly, it is proposed to amend 
24 CFR Part 891 as follows: 

§891.404 [ Amended! 

1. In § 891.404(c)(1) delete the third 
sentence, which reads: For those central' 
cities and other entitlement recipients 
which are established as separate 
allocation areas under paragraph (a)(4) 
of this section, the field office shall 
consult with the Chief Executive Officer 
or his/her representative in the 
preparation of the allocation plan. 

2. Add a new § 891.404(c)(3) to read as 
follows: 

***** 

(C) * * * 

(3) for those SMSA central cities and 
other formula entitlement block grant 
recipients including urban counties, 
which are established as separate 
allocation areas under paragraph (a)(3) 
of this section and any central city of 
150,000 or more population which is 
participating as the central city in an 
AHOP area, the field office shall 
develop allocation plans in cooperation 
with the city or other block grant 
recipient as follows: 

(i) The field office shall transmit to the 
city or other block grant recipient the 
tentative allocation plan developed 
pursuant to paragraphs (a) through (c)(2) 
of this section and shall provide such 
technical assistance as may be useful to 
the Chief Executive Officer in 
commenting on the plan. 

(ii) The field office manager must 
invite the Chief Executive Officer to a 
meeting to receive and discuss the Chief 
Executive Officer’s comments 
concerning the housing, household and 
program types proposed and any other 
issues concerning the planned use of 
available contract authority. At this 
time, the Chief Executive Officer should 
also state any intention to request pre¬ 
approved sites pursuant to 24 CFR 
880.303 and 881.303. The field office 
manager shall arrange the meeting to be 
held no sooner than five working days 
after transmittal of the plan. If the Chief 
Executive Officer or a designee cannot 
attend such a meeting within a 
reasonable time, the field office manager 
may proceed with the allocation process 
without local consultation. 

(iii) So that localities can encourage 
the location of Section 8 projects in 
specific neighborhoods, the Chief 
Executive Officer may, in the local 
comments on the allocation plan, 
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request specific neighborhood 
preferences to be noted in Notices of 
Fund Availability (NOFAs) for Section 8 
New Construction or Substantial 
Rehabilitation. Such neighborhoods 
must be within the general locations 
shown on the city’s approved HAP. 
Specific sites will still undergo normal 
HUD environmental review and site and 
neighborhood review. However, the 
NOFA will alert developers to those 
neighborhoods in which projects are 
likely to receive favorable local 
comment in the procedure for local 
government comment required by 
Section 213 of the Housing and 
Community Development Act of 1974. 

(iv) The Chief Executive Officer must 
confirm the comments in writing to the 
field office. To assure consideration, the 
comments should be transmitted within 
three working days after the Chief 
Executive Officer’s meeting with the 
field office manager. 

(v) The field office shall accommodate 
the Chief Executive Officer’s written 
comments to the extent feasible, 
consistent with the city’s approved 
housing assistance plan and other 
regulatory and programmatic 
restrictions, including the competing 
needs of other communities, by revising 
the allocation plan, stating local 
neighborhood preferences in Notices of 
Fund Availability, and taking other 
actions necessary and appropriate to 
insure responsiveness of HUD housing 
assistance programs to local housing 
and community development strategy. 

(vi) The field office shall also provide 
the allocation plan for participating 
Area Housing Opportunity Plan (AHOP) 
jurisdictions to the AHOP agency and 
invite the agency to a meeting. At this 
time, the AHOP agency may make the 
recommendations otherwise submitted 
pursuant to § 891.507. 

§891.405 [Amended] 

3. Add a new sentence at the end of 
§ 891.405(d) to read: 
***** 

(d) * * * In addition, any amounts 
allocated to a State or to areas or 
communities within a State which are 
not likely to utilized within a fiscal year 
shall not be reallocated for use in 
another State unless HUD determines 
that other areas or communities within 
the same State cannot utilize the 
amounts in accordance with the 
appropriate housing assistance plans 
within that fiscal year. 

(Sec. 7(d), Department of Housing and Urban 
Development Act (45 U.S.C. 3535(d))) 


. Issued at Washington, D.C., October 2, 
1980. 

Clyde McHenry, 

Deputy Assistant Secretary for Housing — 
Federal Housing Commission. 

|FR Doc. 00-38713 Filed 12-12-80; 8:45 am) 
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DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Part 4 
[Notice No. 359) 

Labeling and Advertising of Wine 
(Appellation of Origin) Under the 
Federal Alcohol Administration Act 

agency: Bureau of Alcohol. Tobacco 
and Firearms, Department of the 
Treasury. 

action: Notice of proposed rulemaking. 

SUMMARY: The Bureau of Alcohol. 
Tobacco and Firearms (ATF) is 
proposing an amendment to a regulation 
which will require that appellations of 
origin which appear on foreign wine 
imported into the United States be 
labeled in accordance with the laws and 
regulations governing the labeling of 
wine for home consumption in the 
country of origin. 

date: Comments must be received on or 
before February 13, 1981. 

ADDRESS: Before adopting this proposed 
regulation, the bureau will consider any 
written data, comments, or suggestions 
which are submitted to: Chief, 
Regulations and Procedures Division, 
Bureau of Alcohol, Tobacco and 
Firearms, P.O. box 385, Washington, DC 
20044. 

FOR FURTHER INFORMATION CONTACT: 

Roger L. Bowling. Specialist, Research 
and Regulations Branch, Bureau of 
Alcohol, Tobacco and Firearms, 202- 
566-7626. 

SUPPLEMENTARY INFORMATION: 

Background 

On August 23,1978, ATF published 
Treasury Decision ATF-53 (45 FR 37872, 
54624) revising wine labeling regulations 
in 27 CFR Part 4. These regulations, in 
addition to other revisions, amended the 
appellations of origin regulations as they 
relate to American and imported foreign 
wines. 

The regulations define an appellation 
of origin for imported wines as: 

(1) A country: 

(2) A State, province, territory, or 
similar political subdivision of a country 
equivalent to a State or county; or 

(3) A viticultural area. 


The use of an appellation of origin is 
qualified in that the wine is entitled to 
bear an appellation of origin other than 
a viticultural area if: 

(1) At least 75 percent of the wine is 
derived from fruit or agricultural 
products grown in the area indicated by 
the appellation of origin; and 

(2) The wine conforms to the laws and 
regulations governing the composition, 
method of production, and designation 
of wines made in such country, 
province, etc. as appropriate. 

A wine may be labeled with a 
viticultural area appellation if at least 85 
percent of the wine is derived from fruit 
or agricultural products grown in the 
area indicated by the appellation of 
origin. 

Regulation Proposal in This Notice 

During the drafting of Treasury 
Decision ATF-53. the sections that apply 
to imported wine, such as vintage dates, 
were further qualified so that vintage 
wine would be entitled to bear such 
vintage date if it has been sold within 
the country of origin. 

However, this qualification was not 
inserted into the regulations pertaining 
to the use of appellations of origin. This, 
in effect, would allow any foreign 
country which exports wine to the 
United States to label such wine with an 
appellation of origin that would not be 
entitled to appear on wines if the wines 
were to be sold within the country of 
origin. Furthermore, a foreign country 
could promulgate a separate set of 
regulations for wine to be exported 
which would not conform to the 
requirements of the laws and 
regulations governing wine for home 
consumption. 

Therefore, in an effort to make a 
conforming change to the regulations 
which will return the requirement for the 
labeling of appellations of origin of 
foreign wines to the status they enjoyed 
prior to the adoption of § 4.25a(b)(2) and 
(e)(3) and to prevent inferior foreign 
wines from being dumped into the 
American market and to preclude 
consumer deception, the bureau is 
amending these regulations so that all 
appellations of origin on foreign wines 
exported to the United States must be 
labeled in comformity with the laws and 
regulations governing wines for home 
consumption in the country of origin. 

Modifications to the Proposed 
Regulations 

Although this notice proposes the 
specific terms and substance of the 
amendment to the regulation, we invite 
comments as to any modifications which 
should be made prior to the final 
adoption. The final regulation may differ 
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in terms of the proposed regulation after 
consideration has been made of all 
comments received pursuant to this 
notice. 

Disclosure of Comments 

Comments on this notice may be 
inspected at the ATF Reading Room, 
Office of Public Affairs and Disclosure. 
Room 4407,12th and Pennsylvania 
Avenue. NW, Washington. DC, during 
normal business hours. 

The Bureau will not recognize any 
material and comments as confidential. 
Comments may be disclosed to the 
public. Any material which the 
commenter considers to be confidential 
or inappropriate for disclosure to the 
public should not be included in the 
comments. The name of the person 
submitting the comments is not exempt 
from disclosure. 

Any interested person who desires an 
opportunity to comment orally at a 
public hearing on the proposed 
regulations should submit his or her 
request, in writing, to the Director within 
the 60 day comment period. The 
Director, however, reserves the right to 
determine, in light of all circumstances, 
whether a public hearing should be held. 

Drafting Information 

The principal author of this document 
is Roger L. Bowling, Research and 
Regulations Branch, Bureau of Alchohol, 
Tobacco and Firearms. However, 
personnel from other officers in the 
Bureau and of the Treasury Department 
participated in the preparation of this 
document, both in matters of substance 
and style. 

Authority Citation 

Accordingly, under the authority 
contained in section 5 of the Federal 
Alcohol Administration Act (49 Stat. 

981, as amended; 27 U.S.C. 205), 27 CFR 
Part 4 is proposed to be amended as 
follows: 

PART 4—LABELING AND 
ADVERTISING OF WINE 


Subpart D—Labeling Requirements for 
Wine 

Par. 1 . Section 4.25a is amended by 
qualifying paragraph (b)(2) that 
appellations of origin on foreign wine 
must be in conformity with the laws and 
regulations governing wine for home 
consumption; and adding a new 


requirement in paragraph (e)(3) to be 
designated as (iii) and redesignating 
existing (iii) and (iv) as (iv) and (v), 
respectively. As amended, § 4.25a(b)(2) 
and (e)(3) reads as follows: 

§ 4.25a Appellations of Origin (not 
mandatory before January 1.1983). 

(a) * * * 

(b) * * * 

( 1 ) * * * 

(2) Imported wine. An imported wine 
is entitled to an appellation of origin 
other than a viticultural area if: 

(i) At least 75 percent of the wine is 
derived from fruit or agricultural 
products grown in the area indicated by 
the appellation of origin; and 

(ii) The wine conforms to the 
requirements of the foreign laws and 
regulations governing the composition, 
method of production, and designation 
of wines for home consumption. 
***** 

(e) • * * 

(1) * * * 

( 2 ) — * 

(3) Requirements for use. A wine may 
be labeled with a viticultural area 
appellation if: (i) the appellation has 
been approved under part 9 of this title 
or by the appropriate foreign 
government; (ii) not less than 85 percent 
of the wine is derived from grapes 
grown within the boundaries of the 
viticultural area; (iii) in the case of 
foreign wine, it conforms to the 
requirements of the foreign laws and 
regulations governing the composition, 
method of production, and designation 
of wines for home consumption; (iv) in 
the case of American wine, it has been 
fully finished within the State, or one of 
the States, within which the labeled 
viticultural area is located (except for 
cellar treatment pursuant to § 4.22(c), 
and blending which does not result in an 
alteration of class and type under 

§ 4.22(b)); and (v) it conforms to the 
laws and regulations of all the States 
contained in the viticultural area. 

Signed: November 10,1980. 

G. R. Dickerson, 

Director. 

Approved: November 26.1980. 

Richard ). Davis, 

Assistant Secretary (Enforcement and 
Operations). 

|FR Doc. 80-30685 Filed 12-12-80.8:45 am) 

BILLING CODE 4810-31-44 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 915 

Public Hearing and Public Comment 
Period on the Resubmitted Iowa 
Permanent Regulatory Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Proposed rule. 

summary: OSM is announcing 
procedures for the public comment 
period and hearing on the substantive 
adequacy of those portions of the 
proposed Iowa regulatory program 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA) that 
have been resubmitted by the State and 
which were not previously approved by 
the Secretary of the Interior. 

This notice sets forth the times and 
locations that the Iowa program is 
available for public inspection, the date 
when and location where OSM will hold 
a public hearing on the resubmission, 
the comment period during which 
interested persons may submit written 
comments and data on the proposed 
program, and other information relevant 
to public participation during the 
comment period and public hearing. 

dates: The public comment period on 
the resubmitted Iowa permanent 
regulatory program is opened for 16 
days, ending December 31,1980. A 
public hearing will be held on December 
30,1980, at 7:00 p.m. in Des Moines, 
Iowa at the address listed below. 
Comments from members of the public 
must be received on or before 5 p.m. on 
December 31,1980, in order to be 
considered in the Secretary’s decision. 

addresses: The public hearing will be 
held at: Holiday Inn—Downtown, 1-235 
& 6th Avenue, Des Moines, Iowa. 

Written comments should be sent to: 
Regional Director, Office of Surface 
Mining Reclamation and Enforcement, 
Region IV, 4th Floor, Scarritt Bldg., 818 
Grand Avenue, Kansas City. Missouri 
64106; or may be hand delivered to the 
Regional Office. 

Copies of the full text of the proposed 
program, a listing of scheduled public 
meetings and copies of all written 
comments and notes of public meetings 
are available for review and copying at 
the OSM Region IV Office and the office 
of the Iowa Department of Soil 
Conservation listed below, during 
business hours. Iowa Department of Soil 
Conservation, Mines and Minerals 
Division, Wallace State Office Bldg., 

Des Moines, Iowa 65101. 
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FOR FURTHER INFORMATION CONTACT: 

Richard Rieke, Assistant Regional 
Director, Office of Surface Mining 
Reclamation and Enforcement, Scarritt 
Building, 618 Grand Avenue, Kansas 
City, Missouri 84106: Telephone (816) 
374-3920. 

SUPPLEMENTARY INFORMATION: On 

February 28,1980, the State of Iowa 
submitted to OSM a proposed State 
regulatory program, pursuant to the 
provisions of 30 CFR Part 732 (44 FR 
15326-15328). The Regional Director 
published notice of receipt of the 
program submission on March 6,1980 
(45 FR 14598), and in newspapers of 
general circulation within the State. In 
accordance with that announcement, 
public comments were solicited and a 
public meeting was held on April 15, 

1980, on the issue of the program's 
completeness. On April 25,1980, the 
Regional Director published notice (45 
FR 27953) announcing that he had 
determined the program to be 
incomplete. 

A public hearing on the substantive 
adequacy of the initial Iowa submission 
was held on July 17,1980, in Des Moines, 
Iowa, by the Regional Director, after 
notice on June 18,1980, in the Federal 
Register (45 FR 41164) and in 
newspapers of general circulation 
within the State. The public comment 
period on the initial submission ended 
on July 25.1980. 

Throughout the period of program 
review, beginning with the submission 
of the program, OSM had frequent 
contact with the staff of the Iowa 
Department of Soil Conservation. 

Minutes or notes of the discussions were 
placed in the Administrative Record and 
made available for public review and 
comment. The full chronology of the 
events leading to the Secretary’s initial 
decision is contained in the Federal 
Register notice of the partial approval 
by the Secretary (45 FR 68673), 
published on October 16,1980. 

That notice also contained the 
Secretary's findings, detailed 
explanations of those findings and the 
Secretary’s decision, which approved 
specific parts of the Iowa program and 
disapproved other parts. Discussions 
after the initial decision between OSM 
and Iowa relating to parts of the 
program that were disapproved are in 
the Administrative Record and are 
available for public review at the offices 
listed above. Under the procedures in 30 
CFR 732.13(f), Iowa had 60 days from the 
date of publication of the Secretary’s 
initial decision in which to submit a 
revised program for consideration. The 
State submitted its revised program on 
December 15,1980. 


The public comment period 
announced today ends at 5:00 p.m. on 
December 31,1980. During this comment 
period, the Secretary is also soliciting 
comments from the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and the heads 
of other federal agencies. 

After the public comment period, the 
public hearing and review of all 
comments, the Regional Director will 
transmit to the Director a recommended 
decision along with a record composed 
of the hearing transcript, written 
presentations, exhibits, and copies of all 
public comments. 

Upon receipt of the Regional 
Director’s recommendation, the Director 
will consider all relevant information in 
the record and will recommend to the 
Secretary that the program as amended 
by the resubmission be approved, 
disapproved or conditionally approved. 
The recommendation will specify the 
reasons for the decision. The procedures 
for the recommended decisions of the 
Regional Director and the Director to the 
Secretary are in 30 CFR 732.12(d) and (e) 
(44 FR 15328-15327). For further details, 
refer to the corresponding sections of 
the preamble (44 FR 14959-14961). 

The Secretary's decision on the 
program as resubmitted will constitute 
the final decision by the Department. If 
the revised program is approved, the 
State of Iowa will have primary 
jurisdiction for the regulation of coal 
mining and reclamation and coal 
exploration on non-federal and non- 
Indian lands in Iowa. If the revised 
program is approved, the Secretary and 
the Governor may also enter into a 
Cooperative Agreement governing 
regulation of these activities on federal 
lands in Iowa. The cooperative 
agreement would be the subject of a 
separate rulemaking and Federal 
Register notice. If the revised program is 
disapproved, a federal program will be 
implemented and OSM will have 
primary jurisdiction for the regulation of 
the above activities in Iowa. 

To codify decisions on state programs, 
federal programs, and other matters 
affecting individual states, OSM has 
established Subchapter T of 30 CFR, 
Chapter VII. Subchapter T will consist 
of parts 900 through 950. Provisions 
relating to Iowa will appear at 30 CFR 
Part 915. 

At the public hearing, parties wishing 
to comment on the proposed program 
will be asked to register on the 
speaker's agenda. In addition, the 
Regional Director has prescribed the 
following hearing format and rules of 
procedure in accordance with 30 CFR 
732.12(b)(1) (44 FR 15326). 


1. The hearing shall be informal and 
follow legislative procedures. 

2. Based on the number in attendence, 
each participant may be limited to 10 
minutes. 

3. Participants will be called in the 
order in which they register. 

Public participation in the review of 
state programs is a vital component in 
fulfilling the purposes of SMCRA. On 
September 19,1979, OSM published 
guidelines in the Federal Register (44 FR 
54444-54445) governing contacts 
between the Department of the Interior 
and both state officials and members of 
the public. 

Interested members of the public are 
encouraged to read the Secretary’s 
initial decision on the Iowa program 
submission (45 FR 68673). published on 
October 16,1980. That document 
contains detailed findings and 
explanations relating to the parts of the 
initial submission that were specifically 
approved or disapproved. Unless a 
change has been made to a part of the 
program previously approved, the 
Secretary will consider comments 
relating only to those portions 
previously disapproved or to any 
portions of the program first appearing 
in the resubmission. 

OSM especially solicits comments on 
Iowa's proposed system for the judicial 
assessment of civil penalties. 
Specifically, the Secretary requests 
comments on whether Iowa's civil 
penalty system incorporates penalties 
no less stringent than and contains the 
same or similar procedural requirements 
as SMCRA, as required by Section 
518(c) of SMCRA. 

The Secretary notes that Iowa’s 
regulations, although fully enacted on 
December 3,1980, will become effective 
on January 29,1981. Accordingly, should 
the Secretary approve or conditionally 
approve the Iowa program, the 
Secretary is considering waiving the 
provision of 30 CFR 732.13(h) that states 
that an approved state program 
becomes effective on the date of 
publication of the decision in the 
Federal Register. The effect of this 
waiver would be to make the approved 
program effective on January 29.1981, 
rather than on the date of publication of 
the decision in the Federal Register. The 
Secretary invites comments on this 
procedure. 

Set forth below is a summary of the 
contents of the resubmission: 

1. Rules enacted on December 3,1980. 

2. Changes in Volume 4, the narrative 
portion of the permanent program, 
describing agency budget and staffing, 
past mining activities and frequency of 
inspection. 
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3. An Attorney General’s statement 
concerning the apparent conflicts 
between Section 17A.18(3) of Iowa’s 
Administrative Procedure Act and 
Section 14 of the ISCMA regarding 
issuance of cessation orders without a 
prior hearing for failure to abate a notice 
of violation. (See 45 FR 68673-68686, 
Finding 4(i)). 

4. A statement from the Attorney 
General designed to demonstrate that 
Iowa’s system for judicial assessment of 
civil penalties is consistent with Section 
518 of SMCRA. 

No Environmental Impact Statement 
is being prepared in connection with the 
process leading to the approval or 
disapproval of the proposed Iowa 
program. Under section 702(d) of 
SMCRA (30 U.S.C. 1292(d)) approval 
does not constitute a major action 
within the meaning of section 102(2)(c) 
of the National Environmental Policy 
Act of 1979 (42 U.S.C. 4332). 

Dated: December 5,1980. 

Raymond L. Lowrie, 

Regional Director. OSM Region IV. 

(FR Doc. 80-38063 Filed 12-12-80: 8:45 am] 

BILLING CODE 4310-05-H 


National Park Service 
36 CFR Part 7 

Gulf Islands National Seashore; Off- 
Road Vehicles 

AGENCY: National Park Service, Interior. 
action: Proposed rule. 

summary: The intent of these proposed 
regulations is to implement a progam of 
controlled off-road driving by motor 
vehicles in two areas of the Florida 
District of Gulf Islands National 
Seashore. Oversand routes in these two 
areas were closed in 1979 due to natural 
beach erosion in one case and to severe 
resource damage in the other case. 
Study of the situation and comments 
submitted by the public have indicated 
that a permit system and other control 
measures are necessary if off-road 
vehicle use of these areas is to be 
resumed. These proposed regulations 
are similar to those which have been 
found effective in other national 
seashores with off-road vehicle use. 

DATES: Written comments, suggestions, 
or objections will be accepted until 
January 14,1981. 

address: Comments should be directed 
to: Superintendent. Gulf Islands 
National Seashore, P.O. Box 100, Gulf 
Breeze, FL 32561. 

FOR FURTHER INFORMATION CONTACT: 


Carl Christensen, Chief Ranger, Gulf 
Islands National Seashore. Telephone: 
(904) 932-3192. 

SUPPLEMENTARY INFORMATION: 

Background 

The Florida District of Gulf Islands 
National Seashore includes tracts of 
land on two barrier islands, as well as 
mainland sites in the Pensacola area. 
Small portions of the islands, Perdido 
Key and Santa Rosa Island, have 
traditionally been used by off-road 
vehicles (ORV’s) in the past, largely as a 
means of access for fishermen to reach 
beaches and the Pensacola Pass area, 
this use predates establishment of the 
Seashore by many years. 

When the National Park Service (NPS) 
took control of the lands where ORV use 
was taking place, this use was allowed 
to continue, subject to general NPS 
regulations governing vehicle use and 
resource protection. Specific routes were 
designated for ORV use at Gulf Islands, 
but no additional regulations were 
established to provide other control 
measures. 

By early 1979 it became obvious that 
ORV use on Perdido Key was creating 
serious damage to vegetation, dunes, 
and historic features on the island. 

Once this was recognized, closure of 
the routes there became mandatory, 
under Executive Order 11989. This order, 
issued May 24,1977, requires the closure 
of any ORV route when ORV use is 
causing considerable adverse effects on 
resources of the public lands. The order 
requires that such a closure remain in 
effect until measures have been taken to 
prevent recurrence of the damage. The 
Perdido Key closure took effect on April 
24.1979. 

The ORV route on Santa Rosa Island 
was shorter and received less use than 
on Perdido Key and showed less signs of 
resource impact. However, during the 
1978-79 winter, natural erosion of a 
portion of the beach on this route forced 
its closure. Thus, upon closure of the 
Perdido Key routes, all ORV use in the 
Seashore was prohibited. 

Announcement of the Perdido Key 
closure was accompanied by a request 
to the public for comments and 
suggestions on what could be done 
about ORV use at Gulf Islands. 

Research projects examining Perdido 
Key’s physical and biological features 
were begun and the park staff began 
developing alternatives to deal with 
future ORV management. Based upon 
these activities, an Assessment of 
Alternatives was released by the park in 
mid-May, 1980 in order to obtain public 
comment on the various alternatives 
under consideration. The present 


proposed regulations reflect the 
alternative strategy preferred by the 
majority of the public commenting on 
the Assessment of Alternatives to date. 
This is also the strategy which the 
National Park Service feels will properly 
fulfill its responsibilities for 
management of these areas. The NPS is 
now consulting with the U.S. Fish and 
Wildlife Service concerning the effects 
of the proposed regulations on 
endangered species in the area. 

Major Alternatives Considered 

As set out in the Assessment, the 
alternatives considered involved 
whether or not any future ORV use 
would be permitted at Gulf Islands, 
what routes might be designated for 
ORV use, and what control measures 
might be used. 

The only areas under consideration 
for ORV use were the easternmost 
seven miles of Perdido Key and the 
westernmost one mile of Santa Rosa 
Island. These are areas which had 
previously contained ORV routes. 
Consideration was given to leaving both 
areas closed, to opending one of the 
other of them, or to opening both. 

The two major possible routes on 
Perdido Key were parallel, one on the 
Gulf of Mexico beach and one through 
the interior of the island. On Santa Rosa 
Island, one route would have followed 
the previous route, which led to the 
beach from a point southeast of Fort 
Pickens and then followed the beach 
west to Pensacola Pass. The other route 
followed a more direct course over the 
seawall west of Fort Pickens and to the 
Pass via an interior route. 

The control measures considered 
dealt with use of a permit system, 
whether or not permit fees would be 
charged, restrictions on the types of 
vehicles to be allowed, requirements for 
auxiliary equipment, route closures, 
traffic rules, and public use limits. 

Designation of Routes 

The proposed regulations authorize 
the Superintendent to designate ORV 
routes on both Perdido Key and Santa 
Rosa Island. At the present time, only 
one route is to be designated in each of 
these areas. 

On Santa Rosa Island, the route 
leaves a paved road near Battery 234. 
southeast of Fort Pickens, and proceeds 
south through a break in the dunes to 
the beach. On the beach, the route then 
goes west to Pensacola Pass at the end 
of the island, ending on the north shore 
just east of the Pass. No travel on the 
dunes or the dredge spoil will be 
authorized. Total length of this route is 
approximately one mile. 
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The Perdido Key route is also 
primarily a beach route. From the 
Johnson Beach parking lot the route 
follows a partially destroyed paved road 
for two miles east, then goes onto the 
beach. From there, the Gulf of Mexico 
beach is followed eastward to 
Pensacola Pass, a distance of about four 
miles. The beach is then followed 
northward about % of a mile to the rock 
jetty at the northeast tip of the island, 
where the route ends. 

No internal routes are being 
designated at this time. Hurricane 
damage in September, 1979 was severe, 
flattening most dunes on Perdido Key. 
Since these are only now beginning to 
rebuild, any attempt at an internal route 
is highly likely to interfere with the 
dune-building process. Consideration of 
the designation of internal routes will be 
held in abeyance until dunes have again 
become established. 

At this time it is not known whether 
the two miles of paved road east of 
Johnson Beach will be repaired and 
opened to regular traffic. When and if 
this does take place, the public road will 
replace this section of ORV route, with 
the remainder of the route unchanged. 

As described in the regulations, the 
beach routes will be marked by a line of 
posts on the landward side. These posts 
will confine ORV’s to the area between 
the water and the toe of the dunes, but 
will not be placed more than 100 feet 
from the water where beaches are wide. 

Public Participation 

The policy of the National Park 
Service is, whenever practicable, to 
afford the public an opportunity to 
participate in the rulemaking process. 
Accordingly, interested persons may 
submit written comments, suggestions, 
or objections regarding these proposed 
regulations or the ORV routes which 
have been proposed to the address 
noted at the beginning of this notice. 

Impact Analysis 

The National Park Service has 
determined that this document is not a 
significant rule requiring preparation of 
a regulatory analysis under E.0.12044, 
as amended, and Part 14 of Title 43 of 
the Code of Federal Regulations. 

Drafting Information 

These regulations were written by 
Carl Christensen, Chief Ranger, Gulf 
Islands National Seashore. 

(Sec. 3 of the Act of August 25,1916 (39 Stat. 
535. as amended; 18 U.S.C. 3): 245 DM 1 (44 
PR 23384); National Park Service Order No. 

77 (38 FR 7478), as amended; and Southeast 


Regional Director Order No. 6 (42 FR 59428), 
as amended) 

Franklin D. Pridemore. 

Superintendent, Gulf Islands National 
Seashore. 

In considering of the foregoing, it is 
proposed to amend Part 7 of Title 36 of 
the Code of Federal Regulations by 
revising § 7.12 by the addition of a new 
paragraph (b) to read as follows: 

§ 7.12 Gulf Islands National Seashore. 
***** 

(b) Off-road operation of motor 
vehicles —(1) Route designations, (i) The 
operation of motor vehicles, other than 
on established roads and parking areas, 
is limited to oversand routes designated 
by the Superintendent in accordance 
with § 4.19(b) of this chapter. Operation 
of vehicles on these routes will be 
subject to all provisions of Parts 2 and 4 
of this chapter, as well as the specific 
provisions of this paragraph (bj. 

(ii) Oversand routes may be 
designated by the Superintendent in the 
following locations: 

(A) In the eastern portion of Perdido 
Key from the easternmost extension of 
the paved road to the east end of the 
island, excluding the Perdido Key 
Historic District near the former site of 
Fort McRee. 

(B) In the westernmost portion of 
Santa Rosa Island, from the vicinity of 
Fort Pickens to the west end of the 
island. 

(iii) Oversand routes designated by 
the Superintendent will be shown on 
maps available at park headquarters 
and other park offices. Signs at the 
entrance to each route will designate the 
route as open to motor vehicles. Routes 
will be marked as follows: 

(A) On beach routes, travel is 
permitted only between the water’s edge 
and a line of markers on the landward 
side of the beach. 

(B) On inland routes, travel is 
permitted only in the lane designated by 
pairs of markers showing the sides of 
the route. 

(2) Permits, (i) The Superintendent is 
authorized to establish a system of 
special recreation permits for oversand 
vehicles and to establish special 
recreation permit fees for these permits, 
consistent with the conditions and 
criteria of § 1227.10 of Chapter XII of 
this title. 

(ii) No motor vehicle shall be operated 
on a designated oversand route without 
a valid permit issued by the 
Superintendent. 

(iii) Permits are not transferable to 
another motor vehicle or to another 
driver. The driver listed on the permit 
must be present in the vehicle at any 
time it is being operated on an oversand 


route. Permits are to be displayed as 
directed at the time of issuance. 

(iv) No permit shall be valid for more 
than one year. Permits may be issued for 
lesser periods, as appropriate for the 
time of year at which a permit is issued 
or the length of time for which use is 
requested. 

(v) For a permit to be issued, a motor 
vehicle must: 

(A) Be capable of four-wheel drive 
operation. 

(B) Meet the requirements of §§ 4.12, 
4.19(e), 4.20, and 4.21 of this chapter and 
conform to all applicable State laws 
regarding licensing, registration, 
inspection, insurance, and required 
equipment. 

(C) Contain the following equipment 
to be carried at all times when the 
vehicle is being operated on an 
oversand route: shovel; tow rope, cable, 
or chain; jack; and board or similar 
support for the jack. 

(vi) No permit will be issued for a 
two-wheel drive motor vehicle, a 
motorcycle, an all-terrain vehicle, or any 
vehicle not meeting State requirements 
for on-road use. 

(vii) In addition to any penalty 
required by § 1.3 of this chapter for a 
violation of regulations governing the 
use of motor vehicles on oversand 
routes, the Superintendent may revoke 
the permit of the person committing the 
violation or in whose vehicle the 
violation was committed. No person 
whose permit has been so revoked shall 
be issued a permit for a period of one 
year following revocation. 

(3) Operation of vehicles, (i) No motor 
vehicle shall be operated in any location 
off a designated oversand route or on 
any portion of a route designated as 
closed by the posting of appropriate 
signs. 

(ii) No motor vehicle shall be operated 
on an oversand route in excess of the 
following speeds: 

(A) 15 miles per hour while within 100 
feet of any person not in a motor 
vehicle. 

(B) 25 miles per hour at all other times. 

(iii) When two motor vehicle meet on 
an oversand route, both drivers shall 
reduce speed and the driver who is 
traveling south or west shall yield the 
right of way, if the route is too narrow 
for both vehicles. 

(iv) The towing of trailers on oversand 
routes is prohibited. 

(4) Closures, (i) The Superintendent 
may close all or any portion of an 
oversand route during any period when 
weather, tides, or other physical 
conditions require closure for public 
safety or to protect natural resources, or 
when necessary to protect wildlife. 
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(ii) The Superintendent shall close any 
oversand route whenever the use of 
motor vehicles on that route is causing 
considerable adverse effects on the 
vegetation, dunes, wildlife, historic 
features, or other resources of the park. 

(iii) Closure of any oversand route 
will be announced by the posting of 
appropriate signs. 

(5) Public use limits. In accordance 
with the procedures set forth in § 2.6(b) 
of this chapter, the Superintendent may 
establish a limit on the number of motor 
vehicles permitted on any oversand 
route at any one time, when such limits 
are required in the interests of public 
safety, protection of the resources of the 
area, or coordination with other visitor 
uses. 

|FR Doc. 00-38722 Filed 12-12-00: 8:45 am) 

BILLING CODE 4310-70-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[A2-FRL 1702-6] 

Approval and Promulgation of 
Implementation Plans; Proposed 
Revision to the New York State 
Implementation Plan: Reopening of 
Comment Period 

AGENCY: Environmental Protection 
Agency. 

action: General notice to reopen 
comment period. 

summary: This notice reopens the 
comment period for an additional 14 
days on a notice of proposed 
disapproval of the portion of the New 
York State Implementation Plan that is 
intended to satisfy the Clean Air Act's 
requirement to meet basic 
transportation needs (June 30,1980; 45 
FR 43794). The public comment period is 
being reopened in response to a request 
that the Environmental Protection 
Agency (EPA) consider in its review of 
the State’s plan a document which was 
recently published and sent to EPA. This 
document, “Metropolitan Transportation 
Authority Staff Report of Capital 
Revitalization for the 1980's and 
Beyond," was published on November 
25,1980. after the close of the public 
comment period. The purpose of this 
notice is to announce EPA’s intent to 
consider the Metropolitan 
Transportation Authority (MTA) staff 
report in relation to its proposed 
proposed action and to notify the public 
of the document’s availability. 
dates: The comment period is extended 
to December 30,1980. 


addresses: Written comments should 
be addressed to: Charles S. Warren, 
Regional Administrator, Environmental 
Protection Agency. Region II. 26 Federal 
Plaza, New York, New York 10278. 

The Metropolitan Transportation 
Authority staff report and all documents 
received on EPA’s proposed action are 
available for inspection and copying at 
the following address: Environmental 
Protection Agency, Region II. Air 
Programs Branch. Room 1005, 26 Federal 
Plaza New York, New York 10278. 

FOR FURTHER INFORMATION CONTACT: 
William S. Baker, Chief, Air Programs 
Branch. Environmental Protection 
Agency, Region II, 26 Federal Plaza, 

New York, New York 10278 (212) 264- 
2517. 

SUPPLEMENTARY INFORMATION: This 
notice reopens for an additional 14 days, 
until (14-days from today’s notice), the 
period for comment on a notice of 
proposed rulemaking published in the 
June 30,1980 Federal Register (45 FR 
43794). This June 30,1980 notice 
proposes disapproval of certain portions 
of a revision to the New York State 
Implementation Plan related to public 
transportation improvements in in the 
New York City metropolitan area (New 
York City and Nassau, Suffolk, 
Westchester and Rockland Counties). 
The original comment period closed on 
August 29,1980, but was reopended 
once before, from September 18,1980 to 
November 17,1980. On November 25, 
1980, the Metropolitan Transportation 
Authority (MTA) published a staff 
report “Capital Revitalization for the 
1980’s and Beyond.” The Environmental 
Protection Agency (EPA) has been 
asked to include this document in its 
review of the New York State plan. 
Because EPA does intend to consider 
this MTA report in its review of the 
State’s plan, it is taking this action to 
reopen the public comment period on its 
June 30,1980 proposed disapproval. 

This notice of additional time for 
comment will not result in any adverse 
impact on the State. As was explained 
in the Agency’s June 30,1980 notice of 
proposed rulemaking, the restrictions on 
Federal funding provided for under the 
Clean Air Act are not in effect at the 
present time and will not be triggered 
either by this extension of the comment 
period or by a final action disapproving 
the transportation element of New 
York’s State Implementation Plan. In 
order for the funding restrictions to be 
imposed, EPA must make a separate 
finding, involving a separate 
administrative notice and comment 
period, that the State is no longer 
making reasonable efforts to submit an 
adequate plan. The procedures for 


making such a finding are discussed in a 
Joint EPA-Department of Transportaiton 
policy statement published on April 10, 
1980 at 45 FR 24692. 

(Sec. 110,172 and 301 of the Clean Air Act, as 
amended (42 U.S.C. 7410. 7502 and 7601)) 
Dated: December 10.1980. 

Charles S. Warren, 

Regional Administrator. Environmental 
Protection Agency. 

(FR Doc. 00-39016 Filed 12-12-00. 0:45 am) 

BILLING CODE 6560-2S-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Ch. I 

(CC Docket No. 80-632] 

Overseas Communications Services; 
Order Extending Time for Filing 
Comments and Reply Comments 

agency: Federal Communications 
Commission. 

ACTION: Proposed Rule; Extension of 
comment and reply period. 

summary: On October 9.1980, the 
Commission adopted a Notice of 
Proposed Rulemaking (NPRM) which 
addresses the voice/record dichotomy 
in the provision of international 
communications services. The NPRM 
seeks comments on the Commission's 
tentative conclusions that AT&T should 
be permitted to provide international 
record services and the international 
record carriers(IRCs) should be 
permitted to provide international voice 
services. 

dates: Comments due on or before 
January 16,1981. Replies due on or 
before February 20,1981. 
address: Federal Communications 
Commission. Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Stuart Chiron, Common Carrier Bureau. 
(202) 632-7265. 

In the matter of Overseas 
Communications Services, request for 
extension of time, CC Docket No. 80-632 
(45 FR 76498). Order. 

Adopted: December 5,1980. 

Released: December 8.1980. 

By the Common Carrier Bureau: 

1. Western Union International, Inc. 
(WUI), on behalf of the international 
record carriers. 1 requests an extension 
of time from December 12,1980, to 


‘ WUI states it has been authorized to represent 
to the Commission that ITT World Communications 
Inc., RCA Global Communications. Inc., TRT 
Telecommunications Corporation and FTC 
Communications Inc. concur in this request for 
extension of time. WUI also states that AT&T does 
not oppose the request. 
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March 12,1981, to file comments in the 
subject proceeding. WUI also requests 
that a reply period of not less than six 
weeks be established. Currently reply 
pleadings are due January 16,1981. 

2. In support of its request WUI avers 
that the proceeding involves complex 
and interrelated factors of fundamental 
importance to the present industry 
structure. WUI states that counsel for 
the various carriers have been 
inundated by the number of ongoing 
appellate and regulatory proceedings 
relating to a wide variety of common 
carrier issues. WUI also states that 
essential support resources are 
extended to their limits. WUI concludes 
that a complete record can only be 
established through a pleading cycle 
which allows adequate time to fully 
address and analyze all of the relevant 
issues. 

3. Due to the numerous complex 
issues raised in this proceeding and the 
benefits to the public and the 
Commission in having full and factually 
substantiated comments submitted, we 
believe a reasonable extension of the 
filing period is justified. However, a 3 
month extension coupled with the initial 
6 week filing period is excessive. 

Instead, we will extend the comment 
fding period approximately one month 
until January 16.1981. We believe that a 
one month reply filing period is 
adequate and will establish the due date 
accordingly. 

4. Accordingly, it is ordered, pursuant 
to authority delegated in Section 0.291 of 
the Commission's Rules and 
Regulations, 47 CFR Section 0.291 (1979), 
that the request by WUI for an 
extension of time to file comments in CC 
Docket No. 80-632 is granted in part and 
DENIED in part, and that interested 
parties shall file comments in this 
proceeding on or before January 16, 

1981. Replies shall be filed on or before 
February 20,1981. 

Federal Communications Commission. 

Philip L. Verveer, 

Chief Common Carrier Bureau. 

|FR Doc. 80-38720 Filed 12-12-00:8:45 am] 

BILLIMQ CODE 6712-01-11 


47 CFR Part 67 

(CC Docket No. 80-286; FCC 80-692] 

Joint Board; Establishment of General 
Procedural Rules 

agency: Federal Communications 
Commission. 

action: Federal-State Joint Board Order, 
Docket No. 80-286. 

summary: The Federal-State Joint Board 
has established general procedural rules 


it will follow. The ex parte rules were 
clarified and the State staff members 
identified. The Board set forth the 
current service list and provided a 
period of thirty days from Federal 
Register publication for finalization of 
the service list. 

date: Notices of intent to participate to 
be filed no later than January 14,1981. 
addresses: Federal Communications 
Commission, 1919 M Street, N.W., 
Washington. D.C. 20554. 

FOR FURTHER INFORMATION CONTACT. 
Francis L. Young, Room 530, (202) 632- 
4715. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of Part 67 
of the Commission's rules and 
establishment of a joint board; 
Memoradum Opinion and Order (See 
also 45 FR 76213, November 18,1980). 

Adopted: November 12,1980. 

Released: December 5,1980. 

By the Federal-State Joint Board: 

1. In the order instituting this 
proceeding, the Commission stated its 
belief that it was appropriate for the 
Joint Board to establish procedures. 1 In 
the First Supplemental Notice, FCC 80- 
546, released September 25,1980, the 
Commission established that certain ex 
parte rules were applicable to this 
proceeding and set forth general filing 
requirements. The Joint Board having 
convened is now in a position to 
establish the procedures under which it 
will operate. These procedures will 
facilitate development of a record upon 
which the Joint Board can prepare a 
recommended decision for the 
Commission's consideration. 

2. Inasmuch as the the ultimate 
purpose of this proceeding is to revise 
provisions of Part 67 of the 
Commission's rules relating to the 
allocation of exchange plant investment 
and associated expenses, we will, in 
general, attempt to follow the 
Commission's Rules and Regulations 
pertaining to rulemaking. See 47 CFR 
1.1-1.120 and 1.399-1.430. 

3. In the First Supplemental Notice the 
Commission provided that our initial 
efforts would be subject to the ex parte 
rules as they apply to informal 
rulemaking proceedings. Until further 
notice, members of the public are 
advised that ex parte presentations are 
permitted until final written submission 
or oral presentations are made to the 
Joint Board. In general, an ex parte 
presentation is any written or oral 
communication (other than formal 
written comments/pleadings and oral 


‘ Notice of Proposed Rulemaking and Order 
Establishing a Joint Board, FCC 80-839, released 
June 12,1900, paragraph 32. 


arguments) between a person outside 
the Commission and Joint Board and a 
Commissioner or Joint Board member or 
a member of the Commission's or the 
Joint Board's staff which addresses the 
merits of the proceeding. Any person 
who submits a written ex parte 
presentation must serve a copy of that 
presentation on the Commission’s 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any written comments 
previously filed in the proceeding must 
prepare a written summary of that 
presentation. On the day of oral 
presentation, that written summary must 
be served on the Commission’s 
Secretary for inclusion in the public file, 
with a copy to the person or persons 
receiving the oral presentation. Each 
filing of a written presentation or a 
summary of an oral presentation must 
state on its face that the Secretary has 
been served and include the docket 
number of the proceeding to which it 
relates. See generally, § 1.1231 of the 
Commission’s rules, 47 CFR 1.1231. 

4. Persons employed by State 
commissions who serve as members of 
the Joint Board staff are deemed to be 
Commission decision-making personnel 
for purposes of the Commission's ex 
parte rules. In order to avoid the 
possibility of an inadvertent ex parte 
communication or violation of the rules, 
the members of the Joint Board staff 
who are employed by State commissions 
will be identified in the record. 

5. In the First Supplemental Notice, 
the Commission set forth filing 
requirements and invited potential 
parties to file a notice of intent to 
participate. The Joint Board will require, 
unless otherwise specified, that an 
original and four copies of all filings be 
made with the Secretary, Federal 
Communications Commission, one copy 
served on each State member of the 
Joint Board and one copy filed with each 
of the designated State staff. Moreover, 
it would be desirable to compile a 
complete service list. Therefore, we will 
require that notices of intent to 
participate be filed no later than January 
14,1981. This notice should contain the 
address to which service should be 
executed. Failure to file such a notice 
will not preclude any person from filing 
comments or replies; however, parties 
who have filed such notice will not be 
required to file copies of their comments 
on persons who do not file notice of 
intent to participate in accordance with 
this order. Attachment A is a service list 
identifying parties which have already 
filed such notices as well as the State 
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Commission members and the 
designated State staff. 

6. Four members of the Joint Board 
comprised of two Federal 
Commissioners and two State 
Commissioners shall constitute a 
quorum. Many routine matters come 
before the Joint Board dealing with 
essentially procedural matters. The 
Chief. Common Carrier Bureau has been 
delegated broad authority in rulemaking 
proceedings before the Commission. We 
hereby authorize the Chief, Common 
Carrier Bureau to perform the same 
delegated authority functions in 
connection with this Joint Board 
proceeding which he has been or may be 
authorized to perform in connection 
with any Commission rulemaking 
proceeding. In addition, in the event 
matters are raised requiring full Joint 
Board action, the Chief, Common Carrier 
Bureau is authorized to solicit and 
record the votes of the Joint Board 
members by telephone inquiry. 

7. Accordingly, it is ordered, that any 
interested party not identified in 
Appendix A may file, on or before 
January 14,1981, a Notice of Intention to 
Participate. 

8. It is further ordered, That all parties 
shall file an original and four copies of 
all Filings with the Secretary, Federal 
Communications Commission, and shall 
file one copy with each State 
Commission Joint Board member and 
one copy with each dessignated State 
staff member at addresses specified by 
them. Copies of all filings in this 
proceeding shall be available for public 
inspection during regular business hours 
in the Commisson’s Public Reference 
Room at its headquarters. 

9. It is further ordered, That the Chief, 
Common Carrier Bureau is authorized to 
perform all functions that have been 
delegated to the Chief, Common Carrier 
Bureau in Commission rulemaking 
proceedings. The Chief, Common Carrier 
Bureau is authorized to solicit and 
record the votes of the Joint Board via 
telecommunications for matters 
requiring Joint Board action. 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

Appendix A 

Richard D. Gravelle, Commissioner. 

California Public Utilities Commission, 350 
McAllister Street. San Francisco, California 
94102 

Edward B. Hipp. Commissioner, North 
Carolina Utilities Commission, 430 North 
Salisbury Street, Raleigh. North Carolina 
27602 

Edward P. Larkin, Commissioner, New York 
Public Service Commission. Two World 
Trade Center, New York, New York 10047 


Edward M. Parsons. Jr.. Commissioner, 
Wisconsin Public Service Commission. 432 
Hill Farms State Office Building, Madison, 
Wisconsin 53702 

Guy E. Twombly. Maine Public Utilities 
Commission, State House, Angusta. Maine 
04333 

Gary A. Evenson. Fred C. Huebner, 

Wisconsin Public Service Commission. 

4802 Sheboygan Avenue, Madison, 
Wisconsin 53702 

Charles D. Land, Texas Public Utility 
Commission, 7800 Shoal Creek Blvd., Suite 
400N, Austin. TX 78757 
Robert E. Osborn, Iowa State Commerce 
Commission, State Capitol, Des Moines. 
Iowa 50319 

Paul Popenoe, Jr.. California Public Utilities 
Commission. 350 McAllister Street, San 
Francisco. CA 94102 
Hugh L. Gcrringer, Public Staff—NCUC, 
Communications Division. Box 991, 

Raleigh. NC 27602 
Jim Stringer. Oregon Public Utilities 
Commission, Labor and Industries Building, 
Salem. OR 97310 

JoAnn Hanson, Minnesota Department of 
Public Service, 7th Floor, American Center 
Building, 160 East Kellogg Blvd., St. Paul. 
Minnesota 55110 

Ronald Choura. Michigan Public Service 
Commission, 6545 Merchantile Way, P.O. 
Box 30221, Lansing, Ml 48909 
Alex H. Hills, Alaska Public Utilities 
Commission, 338 Denali Street, Anchorage, 
Alaska 99501 

Allen Bausbeck, New York Public Service 
Commission. Empire State Plaza, Albany, 
NY 12223 

Mr. Richard McMillan. Minnesota Public 
Utilities Commission. 780 American Center 
Building, St. Paul. Minnesota 55101 
John L. Bartlett, Esq., Kirkland & Ellis, 1776 K 
Street, N.W., Washington, D.C. 20006. 
Counsel for ARINC 

Robert K. McGuire. Esq., Alascom, Inc., 949 
East 36th Street. Pouch 6607, Anchorage. 
Alaska 99502 

Alan Y. Naftalin, Esq.. Margot Smiley 
Humphrey, Esq., Koteen & Burt. 1150 
Connecticut Avenue, N.W., Washington. 
D.C. 20036, Counsel for Alascom 
John W. Pettit, Esq., Joe D. Edge, Esq., Brian 

C. Murchison. Esq., Hamel, Park, McCabe & 
Saunders, 1776 F Street. N.W., Washington, 

D. C. 20006, Counsel for State of Alaska 
Alan Auckenthaler. Esq., Assistant General 

Counsel. American Satellite Company, 
20301 Century Boulevard. Germantown, 
Maryland 20767 

Edward L. Friedman. Esq., Burton K. Katkin. 
Esq., Alfred Winchell Whittaker, Esq., 

Keith E. McClintock, Esq., O. Carey Epps. 
Esq., American Telephone and Telegraph 
Company, 195 Broadway. New York, New 
York 10007 

Thomas L. Jones. Esq., Continental Telephone 
Corporation, 1800 K Street. N.W., Suite 629, 
Washington. D.C. 20006 
Richard M. Cahill, Esq.. Richard McKenna, 
Esq., GTE Service Corporation, One 
Stamford. Connecticut 06904 
James R. Hobson, Esq., 1120 Connecticut 
Avenue. Suite 900, Washington. D.C. 20036, 
Counsel for GTE Service Corporation 
Michael H. Bader, Esq., Kenneth A. Cox, Esq., 
William J. Byrnes, Esq., John M. Pelkey, 


Esq., Haley. Bader & Potts, 1730 M Street, 
N.W., Suite 700. Washington, D.C. 20036. 
Counsel for MCI Telecommunications 
Corporation 

John M. Lothschuetz, Esq., Carolyn C. Hill, 
Esq., John W. Hunter, Esq., United 
Telephone System, Inc., 1875 Eye Street, 
N.W., Suite 1250, Washington. D.C. 20006 
John R. Hoffman, Esq., United Telephone 
Systems. Inc., P.O. Box 11315, Kansas City, 
MO 64112 

Arthur H. Simms, Esq., Peter G. Wolfe, Esq.. 
The Western Union Telegraph Company, 
1828 L Street. N.W.. Suite 1001. 

Washington, D.C. 20036 
John R. Worthington, Esq., Ruth Baker-Battist. 
Esq., MCI Telecommunications 
Corporation. 1150 17th Street, N.W., 
Washington. D.C. 20036 
Kevin H. Cassidy. Esq., Satellite Business 
Systems. 8283 Greensboro Drive, McLean. 
Virginia 22102 

W. Theodore Pierson, Jr.. Esq., Pierson. Ball & 
Dawd, 1200 Eighteenth Street. N.W., 
Washington, D.C. 20036 
John V. Kenny. Esq., Daniel A. Huber, Esq., 
Southern Pacific Communications 
Company. 1801 K Street, N.W., Suite 221, 
Washington. D.C. 20006 
James M. Tobin. Esq., Southern Pacific 
Communications Company, 1015 18th 
Street. N.W., Suite 310, Washington, D.C. 
20036 

Leroy T. Carlson. Jr., Executive Vice- 
President. Telephone and Data Systems. 
Inc., 79 West Monroe Street, Suite 905, 
Chicago, Illinois 60603 
Alan Y. Naftalin. Esq., Margot Smiley 
Humphrey, Esq., Koteen and Burt, 1150 
Connecticut Ave.. N.W.. Washington. D.C. 
20036, Counsel for TDS 
Thomas J. O’Reilly. Esq., Chadboume, Parke, 
Whiteside & Wolff. 1612 K Street, N.W.. 
Washington. D.C. 20006. Counsel for United 
States Independent Telephone Association 

|FR Doc. 80-38646 Filed 12-12-80: 8:45 am] 

BILLING COOE 6712-01-44 


47 CFR Part 73 

[BC Docket No. 80-658; RM-3584] 

TV Broadcast Station in East St. Louis, 
Illinois; Proposed Changes in Table of 
Assignments 

agency: Federal Communications 
Commission. 

action: Notice of proposed rule making. 

summary: Action taken herein corrects 
the previous adopted Notice of Proposed 
Rule Making proposing the assignment 
of a first commercial TV channel to East 
St. Louis, Illinois, in response to a 
petition Hied by the International Black 
Baptist Bible College. The previous 
Notice incorrectly proposed the 
assignment as a noncommercial 
channel. 

DATES: Comments must be filed on or 
before February 2,1981, and reply 
comments on or before February 23. 
1981. 
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FOR FURTHER INFORMATION CONTACT: 

Montrose H. Tyree, Broadcast Bureau 
(202) 632-9660. 

SUPPLEMENTARY INFORMATION: In the 

matter of amendment of § 73.606(b), 
Table of Assignments. Television 
Broadcast Stations. (East St. Louis, 
Illinois); Notice of Proposed Rule 
Making. 

Adopted: December 3.1980. 

Released: December 9.1980. 

By the Chief, Policy and Rules Division. 

1. The Commission has before it a 
petition for rule making, 1 filed by 
International Black Baptist Bible College 
(‘ petitioner”), which seeks the 
amendment of 73.606(b) of the 
Commission’s Rules (the Television 
Table of Assignments) by assigning UHF 
television Channel 46 to East St. Louis, 
Illinois. 2 Petitioner states that it will 
apply for the channel, if assigned. No 
comments have been received on the 
proposal. 

2. East St. Louis (pop. 69.996* *), in St. 
Clair County (pop. 285,199) is located in 
southwest Illinois, directly across the 
Mississippi River from St. Louis, 

Missouri. It has no local television 
service. 

3. Petitioner claims that the proposed 
assignment would benefit the 
community by creating a new 
programming source directed toward the 
cultural and social needs of the 
community. It notes that there are 
several universities and educational 
centers in the area. In addition, East St. 
Louis is one of 63 model cities in the 
nation and only 5 minutes from St. 

Louis, Missouri. Petitioner further states 
that the programming would be directed 
toward the needs and interests of the 
minority community. 

4. The Commission finds that the 
proposed assignment should be 
considered in a rule making proceeding. 
The proposal would provide the 
opportunity for a first local TV station to 
serve the needs of East St. Louis, 

Illinois. 

5. In view of the above, comments are 
invited on the following proposal to 
amend the Television Table of 
Assignments, Section 73.606(b) of the 
Commission’s Rules, with regard to the 
following community: 


1 Public Notice of the petition was given on 
February 27, 1980. Report No. 1218. 

* Hie previous Notice of Proposed Rule Making 
incorrectly stated that the petitioner was seeking a 
noncommercial educational assignment. 

‘Population figures are taken from the 1970 U.S. 
Census. 


Channel number 


East St. Lous, Illinois .... 46 


6. The Commission’s authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. NOTE: 
A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

7. Interested parties may file 
comments on or before February 2,1981, 
and reply comments on or before 
February 23,1981. 

8. For further information concerning 
this proceeding, contact Montrose H. 
Tyree, Broadcast Bureau, (202) 632-9660. 
However, members of the public should 
note that from the time a Notice of 
Proposed Rule Making is issued until the 
matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
assignments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making 
other than comments officially filed at 
the Commission or oral presentation 
required by the Commission. 

Federal Communications Commission. 

Henry L Baumann, 

Chief Policy and Rules Division, Broadcast 
Bureau. 

Appendix 

1. Pursuant to authority found in Sections 
4(i). 5(d)(1). 303(g) and (r). and 307(b) of the 
Communications Act of 1934, as amended, 
and Section 0.281(b)(6) of the commission's 
Rules. IT IS PROPOSED TO AMEND the TV 
Table of Assignments. Section 73.202(b) of 
the Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is attached. 

2. Showings required. Comments are 
invited on the proposal(s) discussed in the 
Notice of Proposed Rule Making to which this 
Appendix is attached. Proponent(s) will be 
expected to answer whatever questions are 
presented in initial comments. The proponent 
of a proposed assignment is also expected to 
file comments even if it only resubmits or 
incorporates by referece its former pleadings. 

It should also restate its present intention to 
apply for the channel if it is assigned, and, if 
authorized, to build the station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off procedures, the following 
procedures will govern the consideration of 
filings in this proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that parties 


may comment on them in reply comments. 
They will not be considered if advanced in 
reply comments. (See 5 1.420(d) of 
Commission Rules.) 

(b) With respect to petitions for rule 
making which conflict with the proposal(s) in 
this Notice, they will be considered as 
comments in the proceeding, and Public 
Notice to this effect will be given as long as 
they are filed before the date for filing initial 
comments herein. If they are filed later than 
that, they will not be considered in 
connection with the decision in this docket. 

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out in 
Sections 1.415 and 1.420 of the Commission’s 
Rules and Regulations, interested parties may 
file comments and reply comments on or 
before the dates set forth in the Notice of 
Proposed Rule Making to which this 
Appendix is attached. All submissions by 
parties to this proceeding or persons acting 
on behalf of such parties must be made in 
written comments, reply comments, or other 
appropriate pleadings. Comments shall be 
served on the petitioner by the person filing 
the comments. Reply comments shall be 
served on the person(s) who filed comments 
to which the reply is directed. Such 
comments and reply comments shall be 
accompanied by a certificate of service. (See 

§ 1.420(a), (b) and (c) of the Commission 
Rules.) 

5. Number of Copies. In accordance with 
the provisions of § 1.420 of the Commission's 
Rules and Regulations, an original and four 
copies of all comments, reply comments, 
pleadings, briefs, or other douements shall be 
furnished the Commission. 

6. Public Inspection of Filings. All filings 
made in this proceeding will be available for 
examination by interested parties during 
regular business hours in the Commission's 
Public Reference Room at its headquarters, 
1919 M Street. N.W.. Washington. D.C. 

(FR Doc. 00-38850 Filed 12-12-80; 8:45 am| 

BILLING COO€ 0712-01-44 


47 CFR Part 73 

[BC Docket No. 80-754; RM-3669J 

TV Broadcast Station in Middleton, 
Massachusetts; Proposed Changes in 
Table of Assignments 

agency: Federal Communications 
Commission. 

action: Notice of proposed rulemaking. 

summary: This action proposes to 
assign UHF television Channel 62 to 
Middleton, Massachusetts, as that 
community's first television assignment, 
in response to a petition filed by MFP, a 
group of citizens from Massachusetts 
and New Hampshire. 
dates: Comments must be filed on or 
before January 30,1981, and reply 
comments on or before February 19, 
1981. 
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address: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 

Rosa Iris Ovaitt, Broadcast Bureau, (202) 
632-6302. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of 
§ 73.606(b), Table of Assignments, 
Television Broadcast Stations. 
(Middleton, Massachusetts), BC Docket 
No. 80-754 RM-3669; Notice of proposed 
rulemaking. 

Adopted: December 1,1980. 

Released: December 8.1980. 

By the Chief. Policy and Rules Division. 

1. Petitioner, Proposal, Comments: 

(a) A petition for rule making 1 was 
filed by MFP, identified as a group of 
citizens from Massachusetts and New 
Hampshire (“Petitioner”), proposing the 
assignment of UHF television Channel 
62 to Middleton, Massachusetts, as that 
community’s first television channel 
assignment. 

(b) Channel 62 could be assigned to 
Middleton, provided the transmitter is 
located at least 26.7 kilometers (16.7 
miles) north northeast of Middleton to 
comply with all distance separation 
requirements. 

(c) Petitioner states it will apply for 
the channel, if assigned. The 
Association of Maximum Service 
Telecasters, Inc. filed comments 
requesting that the Commission clearly 
place a site restriction on the 
assignment to avoid short-spacings. We 
will do so if this proposal is finally 
adopted. 

2. Demographic Data: 

(a) Location: Middleton is located in 
northeast Massachusetts, approximately 
30 kilometers (18 miles) north of Boston. 

(b) Population: Middleton—4,044; 2 
Essex County—637,887. 

3. Economic Considerations: 

Petitioner states that Middleton is a 
farming and residential community 
which is presently looking to attract 
business and industry in order to 
broaden its tax base. Manufacturing is 
by far the largest source of employment 
involving 48% of the average employed 
population of Middleton. 

4. In view of the fact the proposed 
UHF television channel assignment 
would provide for a first local television 
service to Middleton, Massachusetts, the 
Commission believes it appropriate to 
propose amending the Table of 
Assignments, Section 73.606(b) of the 
Commission’s Rules, with regard to 
Middleton, Massachusetts, as follows: 


' Public Notice of petition was given on May 28. 
1980. Report No. 1230. 

* Population figures are taken from the 1970 U.S. 
Census. 


Oty 


Channel No. 
Present Proposed 


Middleton. Mass. 


62 


5. Canadian concurrence in this 
proposal must be obtained. 

6. The Commission’s authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 

Note.—A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

7. Interested parties may file 
comments on or before January 30.1981, 
and reply comments on or before 
February 19,1981. 

8. For further information concerning 
this proceeding, contact Rosa I. Ovaitt, 
Broadcast Bureau, (202) 632-6302. 
However, members of the public should 
note that from the time a Notice of 
Proposed Rule Making is issued until the 
matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
assignments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making 
other than comments officially filed at 
the Commission or oral presentation 
required by the Commission. 

Federal Communications Commission. 

Henry L. Baumann, 

Chief, Policy and Rules Division. Broadcast 
Bureau. 

Appendix 

1. Pursuant to authority found in sections 
4(i), 5(d)(1), 303(g) and (r), and 307(b) of the 
Communications Act of 1934, as amended, 
and Section 0.281(b)(6) of the Commission's 
Rules, it is proposed to amend the TV Table 
of Assignments, § 73.606(b) of the 
Commission's Rules and Regulations, as set 
forth in the Notice of Proposed Rule Making 
to which this Appendix is attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in the 
Notice of Proposed Rule Making to which 
this Appendix is attached. Proponent(s) will 
be expected to answer whatever questions 
are presented in initial comments. The 
proponent of a proposed assignment is also 
expected to file comments even if it only 
resubmits or incorporates by reference its 
former pleadings. It should also restate its 
present intention to apply for the channel if it 
is assigned, and. if authorized, to build a 
station promptly. Failure to file may lead to 
denial of the request. 

3. Cut-off Procedures. The following 
procedures will govern the consideration of 
filings in this proceeding. 


(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that parties 
may comment on them in reply comments. 
They will not be considered if advanced in 
reply comments. (See § 1.420(d) of the 
Commission’s Rules.) 

(b) With respect to petitions for rule 
making which conflict with the proposal(s) in 
this Notice , they will be considered as 
comments in the proceeding, and Public 
Notice to this effect will be given as long as 
they are filed before the date for filing initial 
comments herein. If they are filed later than 
that, they will not be considered in 
connection with the decision in this docket 

(c) The filing of a counterproposal may lead 
the Commission to assign a different channel 
than was requested for any of the 
communities involved. 

4. Comments and Reply Comments: 

Service . Pursuant to applicable procedures 
set out in §§ 1.415 and 1.420 of the 
Commission's rules and regulations, 
interested parties may file comments and 
reply comments on or before the dates set 
forth in the Notice of Proposed Rule Making 
to which this Appendix is attached. All 
submissions by parties to this proceeding or 
persons acting on behalf of such parties must 
be made in written comments, reply 
comments, or other appropriate pleadings. 
Comments shall be served on the petitioner 
by the person filing the comments. Reply 
comments shall be served on the person(s) 
who filed comments to which the reply is 
directed. Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420(a), (b) and (c) of the 
Commission’s Rules.) 

5. Number of Copies. In accordance with 
the provisions of § 1.420 of the Commission’s 
Rules and Regulations, an original and four 
copies of all comments, reply comments, 
pleadings, briefs, or other doucments shall be 
furnished the Commission. 

6. Public Inspection of Filings. All filings 
made in this proceeding will be available for 
examination by interested parties during 
regular business hours in the Commission s 
Public Reference Room at its headquarters. 
1919 M Street. N.W., Washington. D.C. 

[FR Doc 80-38732 Filed 12-12-60 8:45 am] 

BILLING CODE 6712-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
49 CFR Part 395 

[BMCS Docket No. MC-90; Notice No. 80-1] 

Hours of Service of Drivers—Ad Hoc 
Petition 

agency: Federal Highway 
Administration (FHWA), DOT. 

ACTION: Denial of petition and docket 
closing notice. 

summary: Certain owner-operator truck 
drivers petitioned the FHWA to make 
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immediate changes to expand the 
present hours of service regulations and 
to eliminate the log book requirements. 
On January 24,1980, a request for public 
comment was published (45 FR 5781) to 
solicit comments on the merits of the 
petition. The purpose of this notice is to 
announce the denial of the petition and 
to close Docket MC-90. 

ELECTIVE date: December 15.1980. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Gerald J. Davis, Bureau of Motor 
Carrier Safety. (202) 428-9767, or Mr. 
Gerald M. Tierney, Office of the Chief 
Counsel, (202) 426-0346, Federal 
Highway Administration, Department of 
Transportation, 400 Seventh Street, SW., 
Washington, D.C. 20590. Office hours 
are from 7:45 a.m. to 4:15 p.m. ET, 
Monday through Friday. 

SUPPLEMENTARY INFORMATION: A 
request for public comments was 
published in the Federal Register (45 FR 
5781) on January 24.1980. Specifically, 
comments were requested on the merits 
of a petition Filed by the owner-operator 
participants of a White House 
established Ad Hoc Working Group. 

The petitioners requested immediate 
changes to the hours of service 
requirements of the Federal Motor 
Carrier Safety Regulations (FMCSR). 

Background 

The shortage of both gasoline and 
diesel fuel in the summer of 1979 and the 
accompanying escalation in fuel prices 
createdeconomic pressures on the 
motor carrier industry and especially the 
independent owner-operators. Several 
representatives of the independent truck 
owner-operators were invited to the 
White House to discuss their problems 
and to try to find solutions. To follow up 
on those discussions, the White House 
directed that working parties be 
established by the Department of 
Transportation (DOT) and the 
Department of Agriculture (DOA). These 
working parties were to consist of 
representatives of owner-operator truck 
drivers and appropriate Government 
officials. The DOT was charged with 
examining the general problems of all 
independent truckers while the working 
party at DOA was charged with looking 
into those specific problems that were 
peculiar to the haulers of agricultural 
commodities. 

There were several meetings between 
the truck owner-operators and the DOT 
representatives, before a report was 
forwarded to the White House in 
October 1979. The owner-operator truck 
drivers had ten issues on their agenda. 
One of the items was the log book and 
hours of service regulations. The driver’s 
log is used to record a driver’s work 


activities and to detect violations of the 
hours of service rules. 

On September 12,1979, the owner- 
operator group petitioned the Federal 
Highway Administrator to take 
emergency action to suspend the present 
log book requirements and to expand 
the hours of service. It was proposed 
that the log book requirements should 
be superseded by a check-off system 
whereby the time in and time out of an 
owner-operator or other trucker would 
be entered on the bill of lading. It was 
also proposed that the present hours of 
service be expanded to not more than 12 
hours of driving in one 24 hour period 
and that the maximum on-duty time be 
no more than 96 hours in any 8 day 
period. The petitioners requested action 
immediately without complying with the 
notice and comment requirements of the 
Administrative Procedures Act because 
they felt the conditions constituted a 
national transportation emergency. 

A preliminary analysis of the petition 
filed by the owner-operators did not 
support an emergency need to change 
* the present hours of service 
requirements without the necessary 
notice and opportunity to comment 
being provided to inform other members 
of the trucking industry and the general 
public. Consequently, the immediacy of 
the petition was denied at the same time 
the public was given the opportunity to 
comment on the merits of the proposal 
(45 FR 5781). 

Comments to Rulemaking 

The comments of over 700 
commenters were considered. Ninety- 
four percent of the commenters opposed 
the changes sought in the petition, 5 
percent supported them and 1 percent 
either partially supported the changes or 
their comments were outside the scope 
of the matter. 

Opposing Comments 

The majority of comments which 
opposed expanding the hours of service 
and eliminating the log book 
requirements came from drivers. There 
were also comments from carriers, 
carrier groups, insurance agencies. State 
enforcement agencies. U.S. Government 
agencies, and private citizens. 

One driver stated he was opposed to 
expanding the maximum driving limit 
because “the limitations are not 
voluntary, they’re mandatory * * \ 
Maybe an owner-operator would benefit 
from driving as he feels like driving and 
resting as long as he likes, but a 
company driver would be dismissed if 
he tried it.’’ Another driver stated that 
the present limit of 70 hours does not 
allow enough time to spend with his 
family, as he is forced to work 70 hours 


a week with no monetary compensation 
over 40 hours. He feels what is needed is 
less hours not more and that drivers 
cannot take the additional physical or 
mental abuse that would result from 
additional hours. Another driver who 
has been driving 21 years states, “There 
is no way the so-called better highways 
will help prevent accidents. All it has 
done is given drivers more room to play 
and speed.*’ This driver states the speed 
limit is constantly abused, and that 
drivers carry two log books. The 
consensus of the drivers is that the 
proposed expansion of the hours of 
service limitations is unfair, unreal, 
unsafe and represents a view that the 
driving and on-duty limitation should be 
lowered, not raised. 

The International Brotherhood of 
Teamsters (IBT) opposed any increase 
in the allowable hours of service, based 
on evidence that such an increase would 
have a detrimental effect on highway 
safety. The IBT added that "enforcement 
of the hours of service regulations 
requires the use of a driver’s log, and 
that abuse of the present system is no 
reason to replace it with a less effective 
means as contemplated by the 
petitioners.’’ It is the IBT’s opinion that 
the FHWA’s responsibility is public 
safety, and any contemplated changes 
must focus upon potential safety 
repercussions rather than upon any real 
or potential financial impact. The IBT 
also opposes the suggestion of using a 
check-off time-in and time-out system on 
bills of lading, stating it is not workable 
and will now allow adequate control of 
driving hours. 

The Professional Drivers Council 
(PROD) is opposed to both of the 
changes proposed by the petitioners. 

The PROD indicated that improving the 
hours of service regulations has always 
meant shortening, not lengthening, the 
maximum hours of service. The PROD 
opposes the direct application of the 
proposed changes to owner-operators, 
as exhausted owner-operators, pushing 
themselves beyond the limits of human 
endurance, are a safety hazard not only 
to themselves, but to everyone they 
share the highways with. If the hours of 
service were increased for company 
drivers as well as owner-operators, 

PROD feels the effects would be even 
worse; as company drivers do not set 
their own hours, and certain scheduling 
and dispatch practices can already 
result in drivers being legally kept at 
work for up to 20 hours at a time. 

Several motor carriers commented 
that the present hours of service are 
adequate and, if increased could 
adversely affect safety. They believed 
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that an increase based solely on 
monetary reasons was not justified. 

With respect to the petitioners' 
statement that increased hours would 
generate increased revenue for the 
industry, several commenters felt it was 
difficult to understand the owner- 
operator’s mathematics or economics. 
The commenters contended that revenue 
is directly proportionate to the amount 
of cargo moved and the associated rates 
therewith, and that although increased 
hours might well increase an individual 
operator’s revenues, the result would be 
fewer loads or less revenue for other 
operators. Other commenters indicated 
that the economics set forth by the 
petitioners were exaggerated because 
additional fuel consumption, tire wear, 
and minor and major repair of the units 
would increase with increased hours. 

With respect to the petitioners’ 
suggestion of using a check-off time-in 
and time-out system on bills of lading, 
most commenters felt it could not work. 
One commenter stated that “the bill of 
lading is not a time card but a contract 
between a carrier and shipper covering 
freight acceptance and movement. Most 
are already cluttered without having to 
keep track of the driver’s time.’’ Another 
commenter stated that “this proposal 
indicates that the proponents have little 
knowledge of the motor carrier industry 
* * V' The proponents do not recognize 
the bills of lading do not always move 
with vehicles or accompany drivers.” 
Another commenter opposed the 
replacing of driver’s logs with the bill of 
lading system, as the present log 
facilitates verification of a driver’s 
activities. 

The American Trucking Associations, 
Incorporated (ATA), opposes the 
proposed modification, stating that 40 
years of experience have proven that 
the present driving time limit of 10 hours 
followed by 8 consecutive hours off duty 
is reasonable. It was felt that, absent 
documented proof that increasing 
driving time will not contribute to 
increased likelihood of accidents, an 
increase in the hours of service could 
not be justified. 

Several State agencies opposed the 
proposal set forth in the petition. The 
California Highway Patrol commented 
that the bill of lading concept would be 
unworkable, and that the resulting lack 
of continuity would hamper 
enforcement. The State of Vermont 
commented that the proposal was not 
desirable from the standpoint of safety. 
The State of New Jersey strongly 
opposed the proposal. In order to 
support its position. New Jersey 
conducted an accident analysis, 
examining truck accidents on the New 
Jersey Turnpike during the 12-month 


period between January 1,1979, and 
December 31,1979. During this period, of 
the 3,160 accidents that occurred on the 
New Jersey Turnpike, 1,339 or 42.4 
percent were truck related. During this 
same period, the truck accident rate was 
282.5 accidents per 100 million vehicle 
miles, compared with an overall rate of 
112.2 accidents per 100 million vehicle 
miles for all vehicles. It should be noted 
that during this same period trucks 
comprised only 14.3 percent of the traffic 
volume, and yet they were involved in 
42.4 percent of the accidents. Of the 
truck accident reports. 30.3 percent of 
the contributing causes were inattentive 
driving or the driver falling asleep. Also, 
all 176 nighttime truck accidents were 
analyzed and it was found that 103 of 
these accidents were attributable to the 
truck drivers’ inattentive driving and to 
the fact that the truck driver fell asleep. 

Supporting Comments 

Approximately 40 comments of the 
total 700 supported the proposed 
changes set forth in the petition. The 
majority of the supporting comments 
were owner-operators. Many of these 
commenters stated that they need to 
protect their investment and the only 
way they could stay in business was to 
violate the DOT safety rules. One driver 
commented that the extra hours would 
allow a trucker to do legally what he is 
now doing illegally, as there is a 
minimum income that must be made in 
order to survive. 

Another driver added, “It is a waste of 
energy, man power, and equipment to be 
forced to leave our trucks set idle when 
they should be on the road. Our 
company must be able to operate free of 
these present DOT rules to stay in 
business.” One independent driver 
commented that the economy is dead 
and that he was dying too. Most 
commenters who supported the petition 
felt it was needed to survive 
economically. Although independent 
operators are somewhat pressured into 
operating in order to protect their 
investment, one commenter stated that a 
fatigue-related accident could cause 
financial disaster. 

With respect to the driver’s log 
requirements, the majority of supporting 
comments indicated that they would like 
to see an alternative to the log or have 
the log eliminated entirely. However, 
several carrier representatives felt the 
check off time-in, time-out on the bill of 
lading would not work. One driver 
admitted he could not live with a log 
book. He added “It only makes an 
honest trucker dishonest.” One 
commenter stated that log books are 
frequently used as a means of 
harassment by local law enforcement 


officers to raise revenues. But one driver 
commented, “I use it for one reason. In 
every state in this country if a truck 
driver is stopped by a highway 
patrolman for any reason, sometimes 
even speeding, if the officer can write a 
log book ticket he usually won’t bother 
you with anything else. Therefore, I 
never carry an up-to-date log.” 

Several commenters felt that certain 
conditions such as completion of the 
Interstate Highway System, the 55 m.p.h 
speed limit, improvement of vehicles, 
and the better brake engineering, have 
improved over the past which would 
tend to support the petition. 

Hours of Service Requirements and 
Research 

The present hours of service 
regulations in 49 CFR Part 395 provide 
that a driver shall not drive for a period 
in excess of 10 hours following 8 
consecutive hours off duty, or drive for 
any period after having been on duty 15 
hours following 8 consecutive hours off 
duty. The regulations also prohibit a 
driver from remaining on duty for more 
than 70 hours in any period of 8 
consecutive days. 

The reationale for the hours of service 
regulations is justified by the concept 
that the longer a person drives, the more 
fatigue that person becomes and 
consequently, the more prone to 
becoming involved in accidents. It is 
also believed that driver fatigue is a 
major contribution to many commercial 
vehicle accidents, as the demands 
placed on the medium and heavy-duty 
commercial vehicle drivers far exceed 
those of passenger car operators. Every 
effort must be made to ensure that 
physical and mental stresses which 
might contribute to the loss of vehicular 
control are minimized or eliminated. The 
principal method of controlling driver 
fatigue is to regulate work/rest cycles 
and to limit the hours of continuous 
service. 

The study of fatigue in driving is 
complex as there is much difficulty in 
even defining fatigue for purposes of 
general applicability. 

The Concept of Fatigue 

The importance of fatigue in everyday 
life has led to numerous attempts to 
study the phenomena that cluster under 
the fatigue level. In a review of all 
material on fatigue, more than 40 
definitions were found. 

Although there are different kinds of 
fatigue, when fatigue exists it is 
essentially the same in all cases. The 
core of fatigue is the self-realization of 
relative irritability to carry on. It is a 
negative orientation toward a task 
demand. < 
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There is a tendency not to define 
fatigue, but rather to state that certain 
symptons arise from it, represent it, or 
are due to it, is characteristic. There are 
three classes of pertinent phenomena: 
the work done, the physiological effects, 
and the conscious experiences. 

Fatigue is accompanied by a feeling of 
weariness which appears with 
prolonged work. The feeling of fatigue 
may be accompanied by inability, 
anxiety, excessive worry, and disturbed 
emotional states of all kinds which lead 
to disturbance in social relationships. 
The physiological effect of work is 
fatigue. Control of fatigue and recovery 
of energy for further work are not only 
physiological problems but very 
important ones. * 1 

Symptom and Effects of Fatigue 

When fatigue is present in a healthy 
person there is reluctance to undertake 
any form of exertion and there is a 
slowing of response coupled with a 
decrease in accuracy of performance. 
Fatigue from working in stressful 
environments has several 
manifestations, the most simple to 
measure being an increase in heart beat 
rate. In a recent study, O’Hanlon 2 
recorded the heart rate variability of 
three drivers while they drove an 
instrumented van over a 364-mile stretch 
of highway which varied with respect to 
road features. It was found that the 
heart rate variability increased 
markedly with continuous driving and 
decreased substantially after the 
occurrence of driving events, such as 
inadvertently running over raised lane 
markers which evidently realerted the 
driver. Other studies also report similar 
changes in heart rate as a function of 
driving and fatigue. 

Other symptoms of fatigue include 
poor judgment and disorganization of 
skill. 3 

Vision 

An important attempt to understand 
fatigue, in recent times, was made 
through the avenue of visual fatigue. 
Vision, though primarily a function of a 
specific visual pathway, involves the 
participation of whole organism. 4 

It has been found that the peripheral 
retina is more impaired by stress arising 


Canada Department of Labour, "Review of 
l iterature Pertaining to the Effects of Fatigue on 
Driving," (Ottawa Canada Department of Labour. 

April 1972). 

1 O’Hanlon, J. F. "Fatigue as Estimated from 
Concurrent Performance Psychophysiological 
Measures in Prolonged Driving," Human Factors 
Research. Inc.. 1971. 

1 Canada Department of Labour. "Review ' * V 

‘Bartley, S. Howard, and Chute, Eloise. Fatigue 

and Impairment in Man. New York. McGraw Hill. 

1947. p. 33-46. 


from fear, fatigue, and visual noise than 
is the foveal retina. After a period of 
sustained driving, it is hypothesized that 
the peripheral region of the retina may 
become less effective in providing 
velocity information to the driver who 
would then be forced to use more of his 
foveal vision to obtain the needed 
information; hence the shift in the focus 
of fixation. Such a shift, of course, 
would reduce the information the driver 
receives from the frontal field. 

It has been suggested that impairment 
of the driver’s visual information 
processing can result from prolonged 
driving. As the driver becomes fatigued, 
the ability to receive information 
through peripheral vision decreases 
forcing greater reliance upon foveal 
vision for that information. The 
implication is that the driver cannot 
maintain the same degree of control of 
the vehicle, in terms of velocity and 
road position, as could be maintained 
while not fatigued. Sleep deprivation 
further impairs these abilities. 

Boredom 

Fatigue follows prolonged exertion 
and requires rest, preferably sleep. Its 
effect upon motivation is negative; the 
more tired a person is the less the 
person desires to do anything. But 
fatigue itself is in turn partially 
dependent upon motivation. Boring 
tasks tire one much more quickly than 
interesting activites. 5 

Safety and Fatigue in Driving 

The problem of fatigue in driving 
includes both the fatigue resulting from 
driving and the effects of fatigue, from 
whatever source, on driving. 6 Stress is 
also an important factor in the 
production of driving fatigue, and there 
are various methods of assessing the 
effects of the emotional arousal which 
stress produces. 

The type of fatigue arising from 
driving is very different from that 
produced by physical exercise, and that 
it is caused largely by the stresses 
arising from traffic and other conditions, 
which produce varying states of 
emotional arousal. Repeated emotional 
arousal over a short period results in 
oversensitive behaviors showing strong 
responses to slight irritations. If the 
period is prolonged, it is followed by a 
state of lowered vigor in which there is 
a reduction in intensity of response to 
the environment and a raised threshold 
of arousal. Either of these states is 
expected to increase the risk of an 


“Ibid., p. 18. 

•Crawford. A., Ergonomics. V.4, April 1961. 
’Fatigue and Driving." p. 143. 


accident both to the subject and to other 
drivers. 

Skilled tasks, such as driving, require 
complex, coordinated and accurately 
timed activities as well as simple 
repetitive movements. One essential 
characteristic of skill fatigue is that 
although the subject is physically 
capable of performing the desired task 
he or she does not actually carry it out 
correctly unless particular care is taken. 
With the onset of fatigue, the subjects’ 
timing is affected; parts of the cycle or 
operations are occasionally slowed and 
other parts rushed to compensate. 

With respect to rest breaks and 
pauses, experiments indicated that the 
most successful driving was done when 
rests of 20-30 minutes were taken every 
1.5 to 2 hours. 7 

Drowsiness and Sleep 

One of the most frequently occurring 
driver behaviors in highway traffic 
accidents is drowsiness or sleep. In each 
year analyzed, sleep was a factor in 
from 13 to 20 percent of accidents 
involving fatalities. 

A paper entitled. “Drowsiness and 
Driving: Preliminary Report of a 
Population Survey’’ 8 reported the results 
of a population survey on drowsiness 
and driving. The study tested the 
hypothesis that drowsiness at the well is 
a behavioral phenomenon experienced 
by a significant portion of the driving 
population, and that it is a contributing 
factor in vehicular accidents. 

A questionnaire was presented to 
1,500 applicants for license renewal. 
Responses clearly justified the following 
observations: 

1. Drowsiness while driving affects 
nearly two-thirds of the driving 
population. 

2. Drowsiness and falling asleep at the 
wheel are significant causal factors in 
vehicular accidents. 

3. Risk is directly related to age and 
sex and at least indirectly related to 
reductional and amount of driving. 

Monotony 

Monotony is used to refer to the 
stimulus situations experienced by an 
individual, in its objective and 
measurable dimensions. To the extent 
that a stimulus situation remains 
unchanged, or changes only in a 
repetitive and predictable way, it will be 


’Kazuyoshi Yajima. “Fatigue in Automobile 
Drivers Due to Long Time Driving." Society of 
Automotive Engineers Paper No. 760050 (Detroit: 
Society of Automotive Engineers. 1976). 

•Drowsiness and Driving: Preliminary Report of a 
Population Survey. D.H. Tilley. Community Health 
Services, Duke University, given at SAE 
Intern,itonal Automotive Engineering Congress, 
Detroit. Michigan. January 1973. 
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said to be monotonous. 9 In this sense the 
environment of a long distance truck 
driver, who usually drives the same 
truck over the same route for months or 
years, may be said to be montonous. 

Three hypnotic effects of long 
monotonous journeys have been noted 
by American investigators. 10 The effects 
are: 

1. The driver’s inability to appreciate . 
vehicle speed in terms of stopping 
distance when travelling at high speeds 
or when slowing to enter a restricted 
area. 

2. A state of “trance” brought about 
by traversing mile after mile of 
monotonous highway. 

3. Hypnagogic hallucinations, in 
which, after driving long distances, 
drivers imagine they see something on 
the road and make, emergency stops. 

The driver carries out the emergency 
stop, sometimes driving off the road, 
without recognizing that the situation is 
not real. 11 The phenomenon occurs 
typically at night, while the vehicle is 
moving but while the driver's activity is 
at a low level. All 33 of a group of long 
haul truck drivers interviewed reported 
having experienced these hallucinations, 
mainly at night, while none of a group of 
20 local truck drivers had done so. The 
33 drivers thought that the frequency of 
the hallucinations had been reduced 
considerably after the introduction of a 
shorter working day. 

Summary of Fatigue 

Fatigue, however, it is defined, 
appears to be the chief factor limiting a 
person’s output. Various studies have 
shown that when the working day is 
lengthened, productivity goes down: 
when the number of hours worked is 
reduced, performance increases. 

The influence of fatigue in accident 
causation has been demonstrated, and 
where there has been a reduction in 
hours worked, there has been a 
corresponding reduction in accidents. 
There is some evidence that 8 hours of 
work a day, where the work is fairly 
demanding, is the maximum that should 
be permitted for highest productivity 
and lowest accident rate. For easier 
work or where it is possible to schedule 
several breaks over the course of the 
work day, longer hours may well be 
permissible. 

The overall effect of fatigue on driving 
time, is a decrease in driver 


'Journal of Applied Psychology. 197a Arousal. 
Montony and Accidents in Line Driving, Vol. 54, No. 
6. 590-519. 

"Crawford, A., Ergonomics. V.4, April 1961, 
‘Tatigue and Driving'* p. 145. 

"McFarland, R.A., and Moseiy. A. L Human 
Factors in Highway Transport Safety. Harvard 
School of Public Health, boston. Massachusetts, 
1954. 


performance. Physiological and 
psychological testing show diminishing 
driver alertness, judgment, reaction 
time, foveal vision, peripheral vision and 
attention span, as a result of fatigue. 
Adequate rest breaks, on the other hand, 
may slow the onset of fatigue. 

There is some data available on the 
effects of extended working hours on 
accidents, performance, illnesses and 
accidental errors in occupational 
activities, but comprehensive data with 
respect to motor carrier employees is 
limited. 

A recently written article on fatigue 
reported that “Probably the most 
difficult factor to identify in accident 
causation is the element of fatigue. 
Unless there is an accident where the 
driver is completely asleep and drives 
off the roadway, or there is an absence 
of braking marks, fatigue is not readily 
apparent through normal investigative 
procedures. In addition, drivers will 
rarely admit to their fatigue and 
possibly are not even aware of it.” 12 
The author continued, “Drivers must be 
completely convinced that fatigue is the 
number one killer of over-the-road 
drivers.” 13 

BMCS Research Activities 

One of the first research programs 
ever undertaken by BMCS with respect 
to fatigue and truck operations was a 
1971 study entitled “A Study of the 
Realtionships Among Fatigue, Hours of 
service, and Safety of Operations of 
Truck and Bus Drivers—Phase I.” 14 

The main objective was to identify the 
factors that cause driver fatigue and 
contribute to unsafe operations. Other 
objectives of this research effort were to 
develop scientifically valid data upon 
which to judge present safety rules and 
to determine whether there wes a 
relationship between drivers’s hours of 
service and commercial motor vehicle 
accidents. 

The results of this study indicated that 
many drivers presently suffer from 
fatigue on the road, in the sense of 
decreased arousal and increased 
performance error. 

A companion research effort to the 
Phase I fatigue study determined the 
effects of in-cab environmental factors 
such as heat, noise, and vibration on 


"Lewis, Henry. “Fatigue: A Problem on the Road 
and OfT/Haa the Truck and Bus Industry Properly 
Analyzed the Factors of Fatigue.** September 1978. 

p. 11. 

"Ibid, p. 11. 

14 William Harris et al., Human Factors Research. 
Inc., "A Study of the Relationaships Among Fatigue. 
Hours of Service, and Safety of Operations of Truck 
and Bus Drivers." (Springfield, Va.. National 
Technical Information Service, 1972 (PB-213 963, 
$ 8 . 00 )). 


driver fatigue. 15 The objective was to 
measure the stressful effects of heat, 
noise, and vibration on the physiological 
status, feelings, alertness, and fatigue, 
and actual driving performance of 
automobile and truck drivers under 
realistic driving conditions. It was felt 
that since commercial motor vehicles 
are often driven under these stresses, 
the drivers were forced to endure an 
extraordinary burden of stress. If such 
circumstances caused fatigue they 
would also contribute to accidents. 

The experiments indicated that high 
heat stress was shown to significantly 
affect both driver performance and 
various indices of central nervous 
system arousal that are felt to be 
important to safe driving. 

Different levels of noise and vibration 
stress, typical of many trucking 
operations did not differentially affect 
driver performance. 

In contrast to the Phase I fatigue 
study, the second phase “Effects of 
Hours of Service Regulatory of 
Schedules and Cargo Loading on Truck 
and Bus Driver Fatigue” 16 established 
the relationship between fatigue and 
safety of operations for commercial 
drivers who do not operate on a 
regularly scheduled basis, and who may 
devote a considerable portion of each 
day to various nondriving activities, 
such as cargo moving and truck loading. 
It had been suggested that both irregular 
schedules and supplemental labor may 
be responsible for driver fatigue over 
and above that which develops simply 
as a function of long periods at the 
driving task. The research that has been 
valid and the results of this research 
effort must be considered in the 
formulaion of any revision of the 
maximum driving limitations. 

The major findings of the second 
phase were: (1) That relay drivers 
operating on an irregular schedule suffer 
greater subjective fatigue, physiological 
stress, and performance degradation 
than drivers who work a similar number 
of hours on a regular schedule: (2) that 
cumulative fatigue occurs during 6 
consecutive day9 of relay operation but 
the fatigue is strongly affected by the 
time of day; (3) that fatigue effects are 
evident after about 8 hours of relay 
truck driving when the schedule is 
regular and onsiderably earlier when the 


"Macke, R. R. O’Hanlon. J. F.. and McCauley M.. 
Human Factors Research. Inc.. "A Study of Heat, 
Noise, and Vibration in Relation to Driver 
Performance and Physiological Status. December 
1974. 

"Macke. Robert R.. and Miller. James C., Human 
Factors Research. Inc., Effects of Hours of Service 
Regularity of Schedules and Cargo Loading on 
Truck and Bus Driver Fatigue (Springfield. Va~ 
National Technical Information Service. 1978 (PB 
290-957, $16.00) 
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schedule is irregular; (4) that 
participation in heavy cargo loading, to 
the extent engaged in by many relay 
drivers, increases the severity of fatigue 
associated with irregular work 
schedules. 

In the research report entitled 
’Analysis of Accident Data and Hours 
of Service of Interstate Commercial 
Motor Vehicle Drivers” 17 the results of 
an analysis of the relationship between 
commercial motor vehicle accidents and 
the hours of service and rest of drivers 
regulated by the FMCSR were 
presented. 

A total of 25,666 single and two-man 
truck accidents and 483 bus accidents 
occuring during 1976 were analyzed with 
data from the Motor Carrier Accident 
Report Forms (SOT and 50B) and special 
supplementary driver service and rest 
report forms. A limited volume of driver 
exposure data was available for 
comparative analysis. 

The topics covered in the research 
included: (1) The hours of service 
regulations; (2) driving, duty fatigue, and 
accidents occurring between periods of 
extended rest; (3) rest and use of a 
sleeper berth; (4) driver age, experience, 
and physical condition; (5) cyclin 
patterns; and, (6) carrier and vehicle 
characteristics. 

In addition, all the research 
referenced in the Advance Notice of 
Proposed Rulemaking on Hours of 
Service dated May 22.1978 (43 FR 
21904), was again reviewed. 

The Driver’s Log 

The purpose of the driver’s log is to 
permit agents of the FHWA, drivers, and 
carriers to monitor drivers’ hours of 
service to ensure that drivers do not 
work or drive for longer periods than are 
permitted by Federal law. The FMCSR 
limit the hours a driver may work or 
drive to ensure that people are not killed 
or injured in highway accidents caused 
by fatigued drivers of commercial trucks 
and buses. The Supreme Court has made 
it clear that a recordkeeping or reporting 
requirement imposed by Federal law 
does not violate the fifth amendment’s 
privilege against self-incrimination 
unless two factors are present: (1) The 
requirement is imposed only on a group 
of people who are suspected or engaged 
in criminal activity, and (2) the 
requirement imposes a duty to disclose 
information concerning matters that are 
usually the subject of criminal 
prosecution. Some of the cases applying 
these rules are United States v. Sullivan, 


17 Hackman. Kenneth D.. Larson. Emile E.. 

Shinder. Allen E„ Safety Management Institute. 
Analysis of Accident Data and Hours of Service of 
Interstate Commercial Motor Vehicle Drivers,” 
August 1978. 


274 U.S. 259 (1927); Albertson v. 
Subversive Activities Control Board \ 382 
U.S. 70 (1965); Marchette v. United 
States, 390 U.S. 39 (1968); and California 
v. Byers, 402 U.S. 424 (1971). Driver’s log 
requirements do not violate the fifth 
amendment previlege, and they are 
neither imposed on a suspect group nor 
are they in an area permeated with 
criminal sanctions. The law, as it stands 
today, does not support the theory that 
the dirver’s log is an invasion of 
individual privacy under the fifth 
amendment. Although there are some 
costs involved in complying with log 
requirements, in United States v. 

Sawyer Transport , Inc. 337 F. Supp. 29, 

30 (D. Minn. 1971), aff f dper curiam, 463 
F 2d 175 (8th Cir. 1972), the court 
confirmed that the costly burden of 
compiling and policing daily logs was 
one that Congress deemed necessary to 
impose. The court stated: 

Congress recognized that interstate 
highway safety is a national problem and 
that excessive hours spent in driving over the 
road endangers others using the highways as 
well as the individual driver, that the only 
practical way to exercise control over 
independent day and night around the clock 
truck drivers i9 to limit their continuous hours 
of operation; that to enforce such, a log 
showing time on and off duty, time spent in 
driving as well as time spent in the sleeper 
berth is required to be kept and filed each 
day or at the completion of each trip with the 
employing motor carrier. Congress did not 
deem it an undue burden to require all 
drivers to file such nor to impose on the 
motor carrier the burden of policing such to 
determine their truth or falsity. 

Research Efforts Regarding Alternatives 
to Logs 

Research concerning a substitute for 
the driver's log is under way. The 
FHWA awarded a contract in April 
1978, to examine and develop feasible 
alternative methods of regulating 
commercial motor vehicle driver's hours 
of service. 

The research effort concluded that 
there is no single alternative to the 
existing driver’s lot that can be 
recommended universally at the present 
time. It was further concluded that 
offering the option to carriers and 
drivers of using any one of the following 
methods could possibly satisfy the 
objective of depicting whether the 
maximum hours of service rules were 
exceeded: 

1. The existing driver’s log; 

2. The tachograph (a mechanical 
device to record, time, engine operation, 
and speed) with additional information 
to be added to the existing recording 
charts; or 


3. Existing carrier time cards or trip 
sheets, assuming they include specified 
critical information. 

Phase I of the contract, "Alternative 
Methods of Regulating Commercial 
Motor Vehicle Drivers’ Hours of 
Service," 18 is available for review at the 
Bureau of Motor Carrier Safety, 400 
Seventh Street, SW., Washington, D.C. 
20590, Room 3402. In September 1979, 
the contract was modified to provide a 
1-year test program of the two 
alternatives. The two alternatives will 
be assissed as to their evidentiary value, 
acceptance by all parties, reduction of 
driver and company paperwork burden, 
and economic feasibility. 

The general public, State enforcement 
personnel, and the BMCS field staff will 
be advised of carriers’ participation in 
the program. A formal notification was 
published in the Federal Register 
authorizing the use of the alternative 
method of recording a driver’s hours of 
service for approximately 28 carriers (45 
FR 28142). The test will be completed by 
April 1981. 

Discussion of Petition Points 

The petitioners indicated that the 
present log book requirements are 
unenforceable, therefore, a better 
method is needed. Their plan is to use a 
time in, time out notation on the bill of 
lading. 

The time in, time out notations on the 
bill of lading would not be an 
acceptable alternative to the daily log as 
was pointed out by seven commenters 
to the rulemaking notice. The Interstate 
Commerce Act and the DOT Act 
provide authority to regulate common, 
contract, and private carriers of 
property operating in interstate or 
foreign commerce. The FHWA does not 
have jurisdiction to regulate shippers 
except in certain instances in which 
hazardous materials are transported. 
Therefore, FHWA cannot require a 
shipper or consignee not subject to our 
requirements to make notations on bills 
of lading or other type documentation. 

The time in, time out on the bill of 
lading could not serve as an 
enforcement tool in establishing hours of 
service violations. Under such a system, 
the basic elements to determine hours of 
service compliance have been 
eliminated. Driving time, on-duty time, 
sleeper berth time, or off-duty time 
could not be ascertained. 

The petitioners state that thousands of 
owner/opera tors violate the present 
requirements daily. If the present system 


'•Milne, J. A., Jr.. Lindsay. W. A., and Wiltshire, 
D.. Chilton Company. "Alternative Methods of 
Regulating Commercial Motor Vehicle Drivers’ 
Hours of Service." Phase I, January 1979. 
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is violated but still provides a relatively 
effective monitoring system, we would 
not have substantiation to change to one 
that would further frustrate FHWA’s 
efforts to obtain compliance or a 
prosecution in cases where the FMCSR 
are flagrantly violated. Payroll records, 
bills, and timecards, although presently 
used along with the driver’s daily log to 
assist the BMCS in many cases where 
carriers and drivers are being 
prosecuted for false logs, cannot be used 
as evidence to prove that the driver 
drove a particluar vehicle on a specified 
day in interstate commerce. They only 
prove that he was on duty, not that he 
was driving. As a prerequisite to any 
enforcement action against any carrier 
or driver, the Government must produce 
evidence that the vehicle was in 
interstate commerce, that maximum 
hours of service were exceeded, and 
that the driver or carrier knowingly and 
willfully exceeded these maximums. The 
driver’s daily log, written in the driver’s 
own handwriting fills that need, and 
until an acceptable alternative method 
is found, should not be eliminated. 

The petitioners’ point out that the 
Bureau's limited field staff cannot 
provide adequate enforcement. The 
Bureau’s field staff is limited. However, 
to demonstrate the extent to which 
safety benefits can be obtained under an 
approach utilizing State officials to 
assist the BMCS in identifying 
imminently hazardous vehicles and 
offending drivers, the Bureau has 
implemented a commercial motor 
vehicle inspection and weighing 
demonstration program with a limited 
number of States. Upon successful 
results, this approach will be expanded 
nationwide. 

The petitioners claim that if the 
current allowable hours of service were 
expanded not to exceed 12 hours in one 
24-hour period and no more than 96 
hours in a 8-day period, increased 
revenue would result. The FHWA 
questions how increased hours of 
service can generate an additional 4.4 
billion dollars worth of freight to be 
transported as claimed by the 
petitioners. The comments to the notice 
provided no evidence that increased 
revenue would result, only that 
individual operator’s revenues could 
increase at the expense of other 
operators, providing less revenue for 
them. 

Petitioners also state that the 55 m.p.h. 
speed limit has hurt owner/operators, 
and that improved driving conditions, 
roads and vehicles have reduced the 
number of highway accidents. It is true 
that roads and certain driving conditions 
have improved. However, the DOT 


believes that the 55 m.p.h. speed limit 
should not be increased. Although the 
speed limit was initially imposed as a 
fuel conservation measure, it has 
resulted in safety benefits far beyond 
the most optimistic predictions of safety 
experts. No other traffic safety measure 
thus far implemented has achieved its 
degree of success in saving lives. 
Unfortunately, as highway speeds are 
again going up, so are the number of 
people being killed or seriously injured 
in highway accidents. The DOT supports 
the 55 m.p.h. speed limit. This speed 
limit saves fuel and more importantly 
lives. Although commercial vehicle 
engineering has provided updated and 
better equipment, recent BMCS roadside 
inpection data indicate that a high 
percentage of vehicles are being 
operated on the highways in imminently 
hazardous conditions. 

Conclusion 

The FHWA has the responsibility for 
establishing hours of service of drivers 
operating in interstate or foreign 
commerce. Congress has the power 
under the commerce clause of the 
Constitution to authorize the DOT to 
take such steps as are required in the 
development of hours of service 
regulations. 

Highway safety is the purpose of the 
FMCSR. The greater the safety factor, 
measured by the likelihood of harm and 
the probable severity of that harm in the 
case of an accident, the more stringent 
the requirement must be to ensure safe 
driving. The FHWA will not permit 
additional hours of service and do away 
with the means of controlling these 
hours if doing so would run an 
unreasonable risk of increasing 
accidents on the highway. The FHWA 
emphasizes safety in its decisions 
establishing the appropriate hours of 
service limitations. The safety factor 
must be evaluated in terms of the 
possibility or likelihood of injury or 
death. 

The petition does not contain the type 
of physiological data and other scientific 
information that are necessary to 
support such a proposal to alter the 
existing rules. The adoption of this 
proposal would result in a considerable 
extension of driving on-duty time for 
certain drivers. The FHWA would be 
remiss in its responsibilities to make the 
changes requested in the petition 
without further proof and 
documentation that to do so would not 
cause a decline in highway safety. 

The petitioners arguments are based 
primarily on economic considerations. 

At the present time the FHWA has no 
empirical evidence to either support or 
refute the petitioners’ argument of 


increased revenue of $20,000 per driver 
per year. However, it is unlikely that 
these figures can go unchallenged since 
an inherent assumption of the petition is 
that owner-operators could haul 
additional cargo with increased hours of 
operation. Competitive factors would 
likely dictate otherwise. 

If scientific and technical data is 
available assuring that additional hours 
of work will not create the potential for 
dangerous driver fatigue and other 
adverse safety affects, it is unknown to 
the FHWA. The influence of fatigue in 
accident causation has been 
demonstrated and where there has been 
a reduction in hours worked, there has 
been a corresponding reduction in 
accidents. 

The decision to close this docket and 
deny the petition to expand the hours of 
service and eliminate log books is based 
on several considerations. The 
comments to the rulemaking notice 
overwhelmingly opposed the changes 
set forth in the petition. A review of 
available literature on this matter 
continues to indicate that the hours of 
service should pot be increased. The 
BMCS has taken steps in a number of 
related efforts to reduce the paperwork 
burden on drivers and motor carriers 
while retaining adequate controls over 
the hours of service. These efforts 
include the multi-day log, the recently 
expanded 100-mile radius exemption, 
and the research effort to find an 
alternative to the driver’s log. 

The owner-operators are an important 
and knowledgeable segment of the 
trucking industry, and their views are 
being considered. The general 
rulemaking proceeding (Docket MC-70) 
reexamining the hours of service 
regulations is currently under way. 
Presently, the economic impact of any 
major changes in the hours of service is 
being assessed. The BMCS will make a 
special effort to incorporate the owner 
operator views in this proceeding, since 
these views are different and may 
constitute an underrepresented 
perspective. However, for the various 
reasons stated throughout, and mainly 
that there is no evidence to show that 
doing so would not adversely affect 
highway safety, the petition of the Ad 
Hoc Owner-Operators is denied and 
Docket No. MC-90 is hereby closed. 

(49 U.S.C. 304; 49 CFR 1.48(b) and 301.60) 
(Catalog of Federal Domestic Assistance 
Program Number 20.217, Motor Carrier 
Safety) 
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49 CFR Part 395 

(BMCS Docket No. MC-70-2; Notice No. 80- 

141 

Hours of Service of Drivers; 10-Hour 
Exemption—Drivers’ Logs 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Notice of proposed rulemaking. 

summary: Comments and information 
are solicited on a proposed limited 
exemption to Part 395 of the Federal 
Motor Carrier Safety Regulations 
(FMCSR). The proposal allows for an 
exemption from preparing the driver’s 
log if the driver reports for duty, is 
relieved from duty, and returns to the 
same work reporting location within 10 
hours. This action is being taken in a 
continuing effort to reduce the 
paperwork burden on drivers and motor 
carriers in interstate and foreign 
commerce without compromising 
highway safety. 

date: Comments must be received on or 
before April 14,1981. 
address: All comments should refer to 
the docket number and notice number 
that appear at the top of this document 
and should be submitted, preferably in 
triplicate, to Room 3402, Bureau of 
Motor Carrier Safety (BMCS) 400 
Seventh Street, SW, Washington. D.C. 
20590. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Gerald J. Davis, Bureau of Motor 
Carrier Safety, (202) 420-9767; of Mr. 
Gerald M. Tierney, Office of the Chief 
Counsel, (202) 426-0346, Federal 
Highway Administration, Washington, 
D.C. 20590. Office hours are from 7:45 
a.m. to 4:15 p.m. ET, Monday through 
Friday. 

SUPPLEMENTARY INFORMATION: 

Background 

An Advanced Notice of Proposed 
Ridemaking (ANPRM) was published on 
November 9.1977 (42 FR 58418), 
soliciting comments on the possibility of 
adding a provision to exempt certain 
drivers from preparing a driver's log 
when they operate motor vehicles 
between specified fixed locations or 
over the same route day after day within 
the allowable hours of service. 

The ANPRM asked for information 
and opinions on eight points to develop 
a Notice of Proposed Rulemaking 


(NPRM) which would be feasible for the 
various types of commercial trucking 
operations. 

Response to the ANPRM 

Forty-seven comments were filed in 
reply to the ANPRM, of which 41 were 
generally in support of an exemption, 
four were opposed, and two were 
outside the scope of the matter. Althouth 
the idea of an exemption from log 
preparation for drivers operating 
between specified fixed locations or 
over the same route day after day was 
widely supported, the information 
received with respect to the eight points 
was quite diversified. 

As an example, some commenters felt 
a 100-mile radius exemption would 
benefit their operation, some wanted 150 
miles and still others felt there should be 
a 250-mile radius exemption for drivers 
who depart and return to the same 
terminal each day. Several commenters 
felt that if runs could be accomplished 
within 10 hours, the mileage should not 
be limited. 

Some commenters indicated that all of 
their operations were controlled by time 
clocks; others stated that time clocks 
could not be used in ail of their 
operations. 

With respect to whether there should 
be a mileage limitation, one commenter 
requested “a reasonable one” but most 
commenters indicated a mileage 
limitation was impracticable. Regarding 
a time limitation, several stated the 
present hours of service should be the 
time limit. Some commented that time 
limitation should be 10 consecutive 
hours from the time the driver reports 
for duty until the time the driver is 
relieved from duty. Some commenters 
said both time and mileage limitations 
should be imposed. 

The ANPRM asked, "Should drivers 
who would qualify for an exemption be 
used exclusively in a particular 
operation?” Some respondents indicated 
that drivers should be used exclusively 
in one type of operation, as it would be 
complicated to switch. Others stated 
that exclusive use of drivers in one type 
of operation would create inflexibility 
and the idea behind the proposal would 
be destroyed. 

There were also differences in opinion 
as to what safety risks could be 
anticipated, and what safeguards should 
be imposed to ensure against violations 
of the maximum driving time limits. 

Three State law enforcement agencies 
expressed concern about the idea of an 
exemption from preparing logs and felt it 
would hamper highway enforcement. 
One suggested that if a fixed point 
exemption were adopted, drivers should 
be required to carry a letter from the 


U.S. Department of Transportation 
naming fixed locations and route. . 

The International Brotherhood of 
Teamsters stated that "the unwarranted 
relaxation will have a detrimental effect 
on highway safety,” and that 
enforcement would be impaired. 

Research Efforts Regarding Alternatives 
to Logs 

Research on a substitute for the 
driver’s log has been under way for 
some time. The FHWA awarded a 
contract to Chilton Company, Radnor, 
Pennsylvania, in April 1978, to examine 
and develop feasible alternative 
methods of regulating commercial motor 
vehicle drivers’ hours of service. 

The research effort concluded that 
there is no single alternative to the 
existing driver’s log that can be 
recommended universally at the present 
time. It further concluded that offering 
the option to carriers and drivers of 
using any one of the following methods 
might satisfy the objective of ensuring 
that the maximum hours of service rules 
are not violated: 

1. The existing driver’s log, 

2. The tachograph—with additional 
information to be added to the existing 
recording charts, or 

3. Existing carrier time card or trip 
sheets—assuming they include specified 
critical information. 

Phase I of the contract, “Alternative 
Methods of Regulating Commercial 
Motor Vehicle Drivers’ Hours of 
Service” is available for review at the 
BMCS, Room 3402, 400 Seventh Street, 
SW, Washington, D.C. 20590. In 
September 1979, the contract was 
modified to provide a one-year test 
program of the two alternatives. The 
two alternatives will be assessed as to 
their evidentiary value, acceptance by 
all parties, reduction of driver and 
company paperwork burden, and 
economic feasibility. 

The public, State enforcement 
personnel, and the BMCS field staff 
have been advised of carriers’ 
participation in the program. A formal 
notification was published in the 
Federal Register (45 FR 28243; April 28, 
1980) authorizing the use of the 
alternative method of recording drivers’ 
hours of service for approximately 35 
carriers. The test program will run from 
May 1980 to April 1981. 

Responsibilities for Establishing Hours 
of Service 

The primary mission of the BMCS’ 
program is to reduce highway fatalities 
and injuries. This task is accomplished 
by continuously monitoring the 
maximum hours of service of medium 
and heavy commercial vehicle drivers in 
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an endeavor to eliminate fatigue- 
induced accidents and their attendant 
loss of life, personal injuries, and severe 
property damage. 

The BMCS is vitally concerned about 
the paperwork involved in enacting the 
program and has taken steps to reduce 
paperwork, such as the multi-day log, 
the lightweight vehicle exemption, the 
100-mile exemption, research efforts to 
find an alternative to the log, and in this 
particular rulemaking effort, the 10-hour 
limitation. However, safety is the 
primary concern of the BMCS and 
current and proposed procedures must 
be examined in the context of their 
effect on safety and the legal problem 
that the changes may produce in 
prosecuting violators. 

The many different types of carrier 
operations make it difficult to draw up 
an exemption that covers all of the 
operations and at the same time ensures 
that carriers are observing the hours of 
service requirements. The comments 
received in response to the ANPRM 
document this problem. 

Discussion of Proposed Rule 

This NPRM sets forth an exemption 
from preparing logs if the driver reports 
for duty and is relieved from duty at the 
same work reporting location within 10 
consecutive hours. Several commenters 
indicated that they had operations in 
this category. While the exemption 
reduces paperwork, safety on the 
highways would not be compromised, as 
the 10-hour driving rule of the hours of 
service regulations would not be 
exceeded under this exemption. 

The NPRM requires time records to be 
kept by carriers relating to: the total 
number of hours the driver is on duty 
each day; the time the driver reports for 
duty each day; the time the driver is 
released from duty each day; and the 
total on-duty time for the preceding 7 
days. The requirement to keep these 
records does not impose an additional 
paperwork burden on carriers, because 
they are already required to keep such 
records by the Department of Labor 
under the Fair Labor Standards Act 
(OMB-044-R-0840 Wage Hour 1261 and 
OMB-O44-R-1093 Wage Hours 347). 

The proposed exemption in no way 
alters the hours of service regulations, or 
the exemption thereto, that appear in 
Section 395.3 of the FMCSR. 

Accordingly, it is proposed to amend 
49 CFR 395.8 and 395.9 as follows: 

1. By adding § 395.8(t)(6) to read: 

§ 395.8 Driver’s daily log. 


(t) Exemptions— 
* * * * * 
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(6) Ten-hour exemption. A driver is 
exempt from the requirements of this 
section if— 

(i) The driver reports for duty and is 
relieved from duty at the same work 
reporting location within 10 consecutive 
hours; 

(ii) At least 8 consecutive hours off 
duty separate each 10 hours on duty; 

(iii) The motor carrier which employs 
the driver maintains accurate and true 
records showing— 

(A) The total number of hours the 
driver is on duty each day; 

(B) The time the driver reports for 
duty each day; 

(C) The time the driver is released 
from duty each day; and 

(D) The total on-duty time for the 
preceding 7 days in accordance with 
paragraph (r) of this section for drivers 
used for the first time or intermittently. 

2. By adding § 395.9(v)(5) to read: 

§ 395.9 Driver's multi-day log. 


(v) Exemptions— 

***** 

(5) Ten-hour exemption. A driver is 
exempt from the requirements of this 
section if— 

(i) The driver reports for duty and is 
relieved from duty at the same work 
reporting location within 10 consecutive 
hours; 

(ii) At least 8 consecutive hours off 
duty separates each 10 hours on duty; 

(iii) The motor carrier which employs 
the driver maintains accurate and true 
records showing— 

(A) The total number of hours the 
driver is on duty each day; 

(B) The time the driver reports for 
duty each day; 

(C) The time the driver is released 
from duty each day; and 

(D) The total on-duty time for the 
preceding 7 days in accordance with 
paragraph (t) of this section for drivers 
used for the First time or intermittently. 

Note.—The Federal Highway 
Administration has determined that this 
document does not contain a significant 
proprosed regulation according to the criteria 
established by the Department of 
Transportation pursuant to Executive Order 
12044. A draft regulatory evaluation is 
available for inspection in the public docket 
and may be obtained by contacting Mr. 
Gerald J. Davis of the program office at the 
address specified above. 

(49 U.S.C. 304. 1655(e): 49 CFR 1.48(b) and 
301.60) ^ 

(Catalog of Federal Domestic Assistance 
Program Number 20.217, Motor Carrier 
Safety) 


Issued on December 8.1980. 

Kenneth L. Pierson, 

Director. Bureau of Motor Carrier Safety. 

|FR Doc. 00-38856 Filed 12-12-80; 8:45 am) 

BILUNG CODE 4910-22-y 


National Highway Traffic Safety 
Administration 

49 CFR Part 571 

Federal Motor Vehicle Safety 
Standards; Glazing Materials 

agency: National Highway Traffic 
Safety Administration (NHTSA). 

action: Grant of petition for rulemaking 

summary: The purpose of this notice is 
to grant a petition for rulemaking filed 
by Saint-Gobain Vitrage (SGV) 
regarding Safety Standard No. 205, 
Glazing Materials. SGV reqests that 
NHTSA amend this standard to permit 
the use of glass-plastic windshields such 
as “Securiflex.” a product SGV 
manufactures. The “Securiflex” 
windshield is made of laminated glass 
to which a layer of polyurethane is 
bonded on the inboard side. The petition 
states that such glass-plastic 
windshields reduce the risk of 
lacerations to a car occupant who 
strikes the windshield in an accident. 
However, the glazing used in Securiflex 
and other glass-plastic windshields does 
not qualify as Item 1 glazing (which is 
required by the standard for 
windshields) because the inboard 
plastic side fails Tests No. 18, Abrasion 
Resistance, of the standard. 

SGV urges the agency to apply Test 
No. 18 only to the outboard side of 
plastic-coated glazing and suggests the 
adoption of other tests for flammability, 
weathering, etc. for the inboard side of 
the glazing. 

The NHTSA believes that the petition 
filed by SGV has merit, and it is hereby 
granted. The agency will commence 
rulemaking to determine the safety 
consequences of the proposed 
amendments. The granting of a petition 
does not mean that a rule will 
necessarily be issued. The 
determination whether to issue a rule is 
made in the course of the rulemaking 
proceeding, in accordance with 
statutory criteria. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Edward Jettner, Office of Vehicle 
Safety Standards, Room 5320, National 
Highway Traffic Safety Administration, 
400 Seventh Street. S.W., Washington, 
D.C. 20590 Telephone: (202) 426-2264 
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(Secs. 103. 119, Pub. L. 89-563, 80 Stat. 718 (15 
U.S.C. 1392.1407); delegations of authority at 
49 CFR 1.50 and 49 CFR 501.8) 

Issued on December 8.1980. 

Michael M. Finkelstein, 

Associate Administrator for Rulemaking . 

|FR Doc. 80-36655 Filed 12-12-60; 6:45 am| 

BILLING CODE 4910-59-M 

49 CFR Part 574 
(Docket No. 80-20; Notice 1] 

Tire Identification and Recordkeeping; 
Notice of Proposed Rulemaking 

agency: National Highway Traffic 
Safety Administration (NHTSA). 
Department of Transportation. 
action: Notice of proposed rulemaking. 

summary: This notice proposes that the 
Tire Identification and Recordkeeping 
regulation be amended to require that 
the tire identification number, which the 
tire manufacturer is required to mold or 
brand into or onto the sidewall of each 
tire it manufactures, be placed on the 
whitewall side of all whitewall 
passenger car tires and light truck tires 
and on both sidewalls of all blackwall 
passenger car tires and light truck tires. 
This proposal is issued in response to a 
petition for rulemaking submitted by the 
Center for Auto Safety. The 
identification number is currently placed 
on the blackwall side of whitewall tires 
and on only one sidewall of blackwall 
tires, making it very difficult for vehicle 
owners to locate the numbers of tires 
installed on vehicles. Since the intended 
function of the tire identification 
numbers is to permit quick and accurate 
identification of tires which are subject 
to a recall by the manufacturer to 
correct safety standard noncompliances 
or safety defects, the current placement 
of the number tends to defeat its 
intended function. 

date: All comments on this notice must 
be received on or before March 16,1981. 
address: All comments on this notice 
must refer to Docket No. 80-20 and be 
submitted to; Docket Section, Room 
5108, NHTSA. 400 Seventh Street, S.W., 
Washington, D.C. 20590. 

FOR FURTHER INFORMATION CONTACT: 
Arturo Casanova, Crash Avoidance 
Division, Office of Vehicle Safety 
Standards, NHTSA, 400 Seventh Street, 
S.W., Washington, D.C. 20590 (202-420- 
1715). 

SUPPLEMENTARY INFORMATION: The 

NHTSA has granted a petition for 
rulemaking filed by the Center for Auto 
Safety (the Center) requesting that 49 
CFR Part 574, Tire Identification and 
Recordkeeping, be amended to require 


that the tire identification number be 
placed on the outside sidewall (i.e., the 
sidewall visible when a tire is mounted 
on a vehicle) of whitewall tires and on 
both sides of blackwall tires. The 
purpose of the identification number is 
to aid motorists in identifying tires 
subject to a recall for a safety defect or 
safety standard noncompliance. The 
Center stated that the current tire 
industry practice of placing the 
identification number on the inside 
sidewall of whitewall tires and on only 
one side of blackwall tires makes it very 
difficult for most motorists to find and 
read the identification numbers on their 
tires once they are mounted on vehicles. 

The side of a tire bearing the 
identification number is almost always 
mounted so that it is on the inside of the 
tire underneath the vehicle. In the case 
of whitewall tires, which account for 
about 82 percent of tire sales in this 
country, the identification number is 
almost always molded on the blackwall 
or inside side of the tire. Blackwall tires, 
which have the identification number on 
one sidewall, are as likely to be 
mounted with the number side facing in 
as out. Thus, approximately 90 percent 
of all tires are mounted with their 
identification numbers not readily 
visible. 

When the tire identification numbers 
appear on the inside sidewalls of the 
tires mounted on vehicles, motorists 
have three inconvenient ways of finding 
and recording those numbers. They may: 

(1) Slide under the vehicle with a 
flashlight, pencil and paper and search 
the inside sidewalls for the numbers; 

(2) Remove each tire, find and record 
the number and then replace the tire; or 

(3) Enlist the aid of a garage or service 
station which can perform option 1 or 
place the vehicle on an auto lift so that 
the numbers can be found and recorded. 

As a result of the difficulty and 
inconvenience of checking the tire 
identification numbers, the number of 
people who respond to a recall 
campaign is reduced and motorists 
unknowingly continue to drive their 
vehicles with potentially unsafe tires. 
The difficulty of finding and reading 
these numbers is illustrated by the 
limited number of responses by 
consumers to a NHTSA survey 
requesting that they provide this agency 
with various items of information, 
including the identification numbers of 
their tires. The continued use of the 
unsafe tires poses a safety risk not only 
for the occupants of the vehicles using 
those tires, but also for other highway 
users in the vicinity of those vehicles. 

Requiring that the identification 
number be placed on the outside 
sidewall of whitewall tires and on both 


sides of blackwall tires would facilitate 
finding the number and thus should 
increase the response to recall 
campaigns. Both first and subsequent 
purchasers of tires would be aided by 
the requirement. One effect of the 
combination of the prevalence of long- 
lived radial tires and the frequency with 
which people change addresses is that a 
significant number of first purchasers 
are unreachable by mail by the tire 
manufacturers in the event of a recall. 
Another effect of radials is that there 
are large numbers of persons who 
purchase a used car with used radial 
tires. Unlike the case of first purchasers, 
there is no procedure for providing tire 
manufacturers with the names and 
addresses of subsequent purchasers. 
Thus there is no way that the tire 
manufacturers could directly contact 
subsequent purchasers in the event of a 
recall. The only way that either of these 
groups could determine that their tires 
have been recalled would be to find the 
identification numbers on their tires and 
compare them with the series of 
identification numbers contained in 
general public announcements about the 
recall. 

To gather information on the 
feasibility and costs of implementing the 
proposed requirements, the agency sent 
special orders to nine tire manufacturers 
who together represent 84 persent of 
world tire production and 90 percent of 
domestic production of tires for use in 
this country. The responses to this order 
indicate that worker safety is no longer 
the problem it was reported to be in 1970 
when NHTSA issued an identical 
proposal regarding the replacement of 
tire identification numbers. (35 FR 11800; 
July 17.1970) 

Among the questions in the special 
orders were ones asking whether the tire 
presses were operated 24 hours a day 
seven days a week and if so what 
measures could be taken to ensure that 
workers could safely change the 
identification number plates in the 
presses. (A tire press generally works 
like a clam shell. The lower half of the 
press remains in a fixed, horizontal 
position, while the upper half is 
movable. The tire mold, which also has 
a upper and lower half, fits inside the 
press.) From the responses to orders, the 
agency learned that of the 52 tire plants 
operated by the respondents in this 
country, 46 of them operate only five or 
six days a week. The remaining six 
plants operate all week. In the case of 
those 46 plants, workers can safely and 
easily change the number plates during 
one of the days when the molds are 
nonoperational and at room 
temperature. Indeed, the current 
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practice of the manufacturers is to 
change the number plates on these 
molds during their nonoperational day. 
On that day, workers can as easily 
change the number plates on the upper 
mold as on the lower mold. 

None of the respondents suggested 
that changing the number plates in the 
six plants operating seven days a week 
would present insurmountable 
problems. The manufacturers indicated 
that workers could safely change the 
number plates on operating upper molds 
in any of several ways. One way would 
be to place insulated blankets over the 
bottom molds. Another way would be to 
mold the whitewall side of whitewall 
tires on the lower mold so that the 
number plates could be placed on the 
more readily accessible upper molds. 
Most tire manufacturers produce their 
whitewall tires with the whitewall side 
up because of their concern that 
producing them whitewall side down 
will cause cosmetic blemishes to that 
side. Apparently the problem is not 
insurmountable because other 
manufacturers produce their whitewall 
tires with the whitewall side down. 

Many respondents did suggest that the 
space limitations on the whitewall side 
of tires might make it difficult to model 
the identification number on that side. In 
response to this concern, this notice 
proposes that Part 574 be amended to 
specify a minimum height requirement 
of %2 inch, instead of the current 
inch, when the identification number is 
molded on both sidewalls of a blackwall 
tire of when the identification number is 
molded on the whitewall side of a 
whitewall tire. By permitting over a 50 
percent reduction in the required size of 
the identification number, it would be 
much simpler to locate the identification 
numer on the whitewall side of the tire. 
Further, this reduced size would still be 
larger than the minimum size required 
for the Standard 109 markings on tires. 
NHTSA is unaware of any consumer 
complaints that the Standard 109 
markings on a tire are too small to be 
easily read. 

NHTSA has reviewed the impacts of 
this proposal and determined that they 
are minimal. As noted below, the 
estimated compliance costs would not 
be any higher than $5.9 million dollars 
for one year, or about 3.7 cents per tire, 
based on an annual production of 160 
million tires. The costs could be as low 
as $4.25 million. Accordingly, the agency 
has determined that this proposal is not 
a significant regulation within the 
meaning of Executive Order 12221. 
Further, given the minimal cost, the 
agency has also determined that a 
regulatory evaluation is unnecessary. 


However, NHTSA is specifically 
seeking comments from the public on 
the amount of leadtime which should be 
allowed the manufacturers if this 
proposed requirement to place the 
identification numbers on the outside 
sidewall is adopted. The manufacturers 
ordinarily replace a mold after five 
years, and so about 20 percent of the 
manufacturers molds are replaced each 
year. If the requirement were to be 
effective five years from the date of 
publication of the final rule, costs to the 
manufacturer would be minimized, since 
no existing molds would have to be 
retrofitted to comply with the rule. 

Based on the responses to the special 
orders on this subject, NHTSA estimates 
that this leadtime would result in total 
costs of about $4.25 million, which could 
be spread over the five year period. If 
the requirement were effective two 
years from the date of publication of the 
final rule, which is the earliest date this 
agency estimates it would be feasible 
for compliance, about 60 percent of the 
existing molds would have to be 
retrofitted for compliance. This would 
raise the estimated costs to about $5.9. 
million, and most of this cost would 
have to be absorbed in the second year. 
The industry produces about 160 million 
new tires annually. 

In consideration of the foregoing, it is 
proposed that 49 CFR Part 574 be 
amended as follows: 

1. Section 574.5 is revised to read as 
follows: 

§ 574.5 Tire identification requirements. 

(a) Each passenger car tire and light 
truck tire manufactured on or after 
January 1,1986 shall comply with the 
requirements of paragraph (2) of this 
section. Each passenger car tire and 
light truck tire manufactured before that 
date and all other tires, regardless of 
date of manufacture, shall comply with 
the requirements of either paragraph (1) 
or paragraph (2) of this section. All 
retreaded tries shall comply with the 
requirements of paragraph (3) of this 
section. 

(1) Each tire manufacturer shall 
conspicuously label on one sidewall of 
each tire it manufactures, except tires 
manufactured exclusively for mileage 
contract purchasers, by permanently 
molding into or onto the sidewall, in the 
manner and location specified in Figure 
1, a tire identification number containing 
the information set forth in paragraphs 
(c)(1) through (c)(4) of this section. 

(2) Each tire manufacturer shall 
conspicuously label on the whitewall 
side of each whitewall tire it 
manufactures and on both sidewalls of 
each blackwall tire it manufactures, 
except tires manufactured exclusively 


for mileage contract purchasers, by 
permanently molding into or onto the 
sidewall, in the manner and location 
specified in Figure 1, a tire identification 
number containing the information set 
forth in paragraphs (c)(1) through (c)(4) 
of this section. 

(3) Each tire retreader, except tire 
retreaders who retread tires for their 
own use, shall conspicuously label one 
sidewall of each tire it retreads by 
permanently molding or branding into or 
onto the sidewall, in the manner and 
location specified in Figure 2, a tire 
identification number containing the 
information set forth in paragraphs (c)(1) 
through (c)(4) of this section. 

(b) The symbols to be used in the tire 
identification number required by 
paragraph (a) of this section for tire 
manufacturers and retreaders are “A, B, 
C, D. E. F. H, J. K, L, M, N, P, R, T. U, V, 
W. X, Y. 1, 2. 3. 4, 5, 6. 7. 8, 9. 0.” Tires 
manufactured or retreaded exclusively 
for mileage contract purchasers are not 
required to contain the tire identification 
number if the tire contains the phrase 
“for mileage contract use only” 
permanently molded into or onto the tire 
sidewall in lettering at least V% inch 
high. 

(c) The tire identification number shall 
consist of the following groupings: 

(1) First grouping. The first group, of 
two or three symbols, depending on 
whether the tire is new or retreaded, 
shall represent the manufacturer’s 
assigned identification mark (see 

§ 574.6). 

(2) Second grouping. For new tires, the 
second group, of no more than two 
symbols, shall be used to identify the 
tire size. For retreaded tires, the second 
group, of no more than two symbols, 
shall identify the retread matrix in 
which the tire was processed or a tire 
size code if a matrix was not used to 
process the retreaded tire. Each new tire 
manufacturer and each retreader shall 
maintain a record of each symbol used, 
with the corresponding matrix or tire 
size and shall provide such record to the 
NHTSA upon written request. 

(3) Third grouping. The third group, 
consisting of no more than four symbols, 
may be used at the option of the 
manufacturer or retreader as a 
descriptive code for the purpose of 
identifying significant characteristics of 
the tire. However, if the tire is 
manufactured for a brand name owner, 
one of the functions of the third grouping 
shall be to identify the brand name 
owner. Each manufacturer or retreader 
who uses the third grouping shall 
maintain a detailed record of any 
descriptive or brand name owner code 
used, which shall be provided to the 
NHTSA upon request. 
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(4) Fourth grouping. The fourth group, 
consisting of three symbols, shall 
identify the week and year of 
manufacture. The first two symbols 
shall identify the week of the year using 
“01” for the first full calender week in 
each year. The final week of each year 
may include not more than 6 days of the 
following year. (Example: 311 means the 
31st week of 1981, or August 2 through 8, 
1981 : 012 means the first week of 1982, 
or January 3 through 9,1982). The 
symbols signifying the date of 


manufacture shall immediately follow 
the optional descriptive code (paragraph 
(c)(3) of this section). If no optional 
descriptive code is used, the symbols 
signifying the date of manufacture shall 
be placed in the area shown in Figures 1 
and 2 for the optional descriptive code. 

(d) In addition to the information 
required by paragraphs (a)(1) through 

(a)(3) of this section, the DOT symbol 
required by Federal Motor Vehicle 
Safety Standards shall be located as 


shown in Figures 1 and 2. The DOT 
symbol shall not appear on tires to 
which no Federal Motor Vehicle Safety 
Standard is applicable, unless, in the 
case of tires for which a standard has 
been issued but which is not yet 
effective, the symbol is covered by a 
label that is not easily removable and 
that states in letters at least 0.78 inches 
high: 

NO FEDERAL MOTOR VEHICLE 
SAFETY STANDARD APPLIES TO 
THIS TIRE 


Note* 


TIRE IDENTIFICATION 
-NUMBER- 


SPACING-, 

| 1/4” MIN I 

}—3/4" MAX|J^| 


OPTION 1 

REF SYMBOL 


DOTXXXX )00000<E- 


I TIRE SIZE | 
TIRE 


—-v— t 


4 

DATE OF MANUFACTURE 


MANUFACTURER'S 
IDENTIFICATION MARK 


TIRE TYPE CODE 
(OPTIONAL) 


OPTION 2 


TIRE IDENTIFICATION 
► NUMBER 


SPACING-, 
1/4" MIN 
3/4" MAXr | 


SPACING -r-' 

1/4" MIN — 1 
3/4" MAX 

ABOVE. BELOW OR TO THE LEFT 
OR RIGHT OF TIRE IDENTIFICATION 
NUMBER 


XX)<X fcCOOfcjk- 2 


DOT 



5/32" LETTERING FOR TIRES OF LESS THAN 
6 00 INCH CROSS SECTION WIDTH AS WELL AS 
THOSE LESS THAN 13" BEAD DIAMETER MAY BE 
USED 


1 Tire identification number shall 
be m Futura Bold. Modified 
Condensed or Gothic characters 
permanently molded (0 020 to 
0 040" deep, measured from the 
surface immediately surrounding 
characters) into or onto tire at 
indicated location on one side 
(See Note 4) 

2 Groups of symbols in the identification 
number shall be in the order indicated 
Deviation from the straight line arrange 
ment shown will be permitted if required 
to conform to the curvature of the tire. 

3 When Tire Type Code is omitted, or par 
tiaily used, place Date of Manufacture in 
the unused area 

4 Other print type will be permit 

ted if approved by the administration. 


LOCATE ALL REQUIRED LABELING 
JN LOWER SEGMENT OF ONE SIDEWALL 
BETWEEN MAXIMUM SECTION WIDTH 
AND BEAD SO THAT DATA WILL NOT BE 
OBSTRUCTED BY RIM FLANGE 


2 3/32” LETTERING FOR TIRES LABELED 
IN ACCORDANCE WITH PARAGRAPH (a)(2) 
OF THIS SECTION 


FIGURE 1 IDENTIFICATION NUMBER FOR NEW TIRES 


» 

2. Section 574.6 is revised to read as 

follows: 

§ 574.6 Identification mark. 

To obtain the identification mark 
required by § 574.5(c)(1), each 
manufacturer of new or retreaded tires 
shall apply in writing to: “Tire 
Identification and Recordkeeping,” 
Office of Automotive Ratings, National 
Highway Traffic Safety Administration, 
400 Seventh Street, S.W., Washington. 

D C. 20590, identify itself as a 
manufacturer of new tires or retreaded 
tires and furnish the following 
information: 

(a) The name, or other designation 
identifying the applicant, and its main 
office address. 


(b) The name, or other identifying 
designation, of each individual plant 
operated by the manufacturer, and the 
address of each individual plant, if 
applicable. 

(c) The type of tires manufactured at 
each plant, e.g., passenger car tires, bus 
tires, truck tires, motorcycle tires, or 
retreaded tires. 

* * * « i 

Interested persons are invited to 
submit comments on this proposal. It is 
requested but not required that 10 copies 
be submitted. All comments must be 
limited so as not to exceed 15 pages in 
length. Necessary attachments may be 
appended without regard to the 15 page 


limit. This limitation is intended to 
encourage commenters to detail their 
primary arguments in a concise fashion. 

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, three copies of the 
complete submission, including the 
purportedly confidential information, 
should be submitted to the Chief 
Counsel, NHTSA, at the street address 
given above, and seven copies from 
which the purportedly confidential 
information has been deleted should be 
submitted to the Docket Section. Any 
claim of confidentiality must be 
supported by a statement demonstrating 
that the information falls within 5 U.S.C. 
552(b)(4), and that disclosure of the 
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information would result in significant 
competitive damage; specifying the 
period during which the information 
must be withheld to avoid that damage; 
and showing that earlier disclosure 
would result in that damage. In addition, 
the commenter, or, in the case of a 
corporation, a responsible corporate 
official authorized to speak for the 
corporation, must certify in writing that 
each item for which confidential 
treatment is requested is. in fact, 
confidential within the meaning of 
section 552(b)(4) and that diligent search 
has been conducted by the commenter 
or its employees to assure that none of 
the specified items has previously been 
disclosed or otherwise become available 
to the public. 

All comments received before the 
close of business on the comment 
closing date indicated above will be 
considered, and will be available for 
examination and copying in the docket 
at the above address both before and 
after that date. To the extent possible, 
comments filed after the comment 
closing date will also be considered. 
However, the rulemaking action may 
proceed at any time after that date, and 
comments received after the comment 
closing date and too late for 
consideration in this action will be 
treated as suggestions for future 
rulemaking. NHTSA will continue to file 
relevant material in the docket as it 
becomes available after the comment 
closing date, and interested persons are 
advised to continue to check the docket 
for new material. 

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose, in the 
envelope with their comments, a self- 
addressed, stamped postcard. When the 
comments are received, the docket 
supervisor will return the postcard by 
mail. 

The program official and attorney 
principally responsible for the 
development of this proposed regulation 
are Arturo Casanova and Stephen 
Kratzke. respectively. 

(Secs. 103,112,119,159, and 201. Pub. L. 89- 
563, 80 Stat. 718 (15 U.S.C. 1392,1401,1407, 
1418, and 1421); delegation of authority at 49 
CFR 1.50 and 49 CFR 501.8) 

Issued on December 8,1980. 

Michael M. Finkelstcin. 

Associate Administrator for Rulemaking. 

|FR Doc. 80-35657 Filed 12-11-00; 8:45 am] 

B4LUMQ COO€ 4910-59-41 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1048 

[Ex Parte No. MC - 37 (Sub-33)] 

Commercial Zones and Terminal Areas 
(Seattle, WA, Commercial Zone) 

agency; Interstate Commerce 
Commission. 

action: Notice of proposed rules. 

summary; In response to a petition filed 
by the Port of Bremerton, the 
Commission will consider whether to 
amend its exiting regulations at 49 CFR 
1048.9 to expand the Seattle, WA, 
commercial zone to include a specified 
area adjacent to the present zone. The 
proposed expansion would increase the 
zone within which interstate motor 
carrier operations would be exempt 
from Federal economic regulation. 
dates: Comments must be filed with the 
Commission on or before January 14, 
1981. 

address: Send comments (an original 
and 15 copies where possible) to; Ex 
Parte MC 37 (Sub-33). Room 5416, Office 
of Proceedings, Interstate Commerce 
Commission. Washington, D.C. 20423. 
FOR FURTHER INFORMATION CONTACT: 
David M. Layton (202) 275-7989 or 
Edward E. Guthrie (202) 275-7929. 
SUPPLEMENTARY INFORMATION: The 
commercial zone of Seattle, WA, is 
defined specifically in 49 CFR 1048.9, to 
include all points within 15 miles of the 
municipal limits of Seattle, a western 
portion of King County, and a 
southwestern portion of Snohomish 
County. The municipality of Bremerton. 
WA, lies within the defined Seattle 
commercial zone. However, the Olympic 
View Industrial Park which is owned 
and operated by the Port of Bremerton, 
lies approximately one-half mile beyond 
the commercial zone. The Port of 
Bremerton request that the limits of the 
Seattle commercial zone be individually 
determined to include the site jointly 
occupied by the Olympic View 
Industrial Park and the Bremerton- 
Kitsap County Airport, which is in close 
proximity to the boundary of the present 
zone. Petitioner proposes that 49 CFR 
1048.9(c) be supplemented by adding to 
the existing description, the following: 

• * *; and those in Kitsap County, WA. 
which are not within the area described in 
paragraph (b) of this section lying within the 
area bounded by a line beginning at the 
intersection of the line described in 
paragraph (b) of this section and Washington 
Highway 3 to the boundary of Olympic View 
Industrial Park/Bremerton-Kitsap County 
Airport, thence westerly, southerly, easterly, 
and northerly along the boundary of Olympic 


View Industrial Park/Bremerton-Kitsap 
County Airport to its juncture with 
Washington Highway 3. thence easterly along 
Washington Highway 3 to its intersection 
with the line described in paragraph (b) of 
this section. 

Petitioner is essentially seeking the 
redefinition of the limits of the Seattle 
commercial zone to include the 1,800 
acre tract which contains nearly ail of 
the line zoned for manufacturing in 
Kitsap County and the adjacent airport. 

It is Commission policy to describe 
specifically defined zones along readily 
identifiable boundaries. The use of such 
designations as streets, rights-of-way, 
and small waterways is to be avoided. 
We, therefore, request that interested 
persons submit comments suggesting a 
more feasible way to describe the area. 

The Port of Bremerton presents 
various geographic, demographic, and 
economic information in support of its 
position that the area should be 
considered adjacent to and a part of 
Seattle. Specifically, petitioner states 
that, although the industrial park has 
attracted some new industries, its 
maximum potential development has 
been inhibited due to its exclusion from 
the commercial zone. It urges that the 
industrial, economic, and population 
growth associated with the nearby 
Trident Submarine Base, which is 
nearing completion, has resulted in 
increased economic interdependence 
between the entire area and the Seattle 
commercial zone. Attached to the 
petition are six letters from 
representatives of government agencies, 
commercial groups, and individual 
businesses which favor the proposed 
expansion of the Seattle commercial 
zone. 

Comments and Procedural Matters 

No oral hearing in this proceeding is 
contemplated. Any person (including 
petitioner) wishing to participate in the 
proceeding, in support of or in 
opposition to the proposal, is invited to 
submit written representations, views, 
and arguments. Comments suggesting 
modifications to the description of the 
proposed extension of the zone are 
encouraged. We do not believe that the 
action proposed will have an adverse 
effect on either the quality of the human 
environment or conservation of energy 
resources. However, anyone may 
comment on these aspects of the 
proposal. Written material or • 
suggestions submitted will be available 
for public inspection at the Office of the 
Secretary of the Interstate Commerce 
Commission. 12th and Constitution 
Avenues, NW, Washington, DC, during 
regular business hours. 
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(49 U.S.C. 10321. 49 U.S.C. 10526. and 5 U.S.C. 

553) 

Decided: December 3,1980. 

By the Commission, Division 1, 
Commissioners Clapp, Alexis, and Gilliam. 
Agatha L. Mergenovich, 

Secretary. 

[FR Doc. 80-38837 Filed 12-12-80; 8;45 am| 

BILLING CODE 7035-01-M 


49 CFR Part 1056 

[Ex Parte No. MC-19 (Sub-23)] 

Practices of Motor Common Carriers 
of Household Goods (Investigation 
Into Estimating Practices) 

agency: Interstate Commerce 
Commission. 

action: Discontinuance of proposed 
rulemaking proceeding. 

summary: The Commission instituted 
this proceeding for the purpose of 
allowing household goods carriers to 
offer binding estimates. The Household 
Goods. Transportation Act of 1980 
contains a similar provision which, in 
effect, supersedes own rules. 
Accordingly, our proceeding shall be 
discontinued. 

EFFECTIVE DATE: December 12,1980. 

FOR FURTHER INFORMATION CONTACT: 

Edward E. Guthrie. (202) 275-7691 or 
David B. Gaynor, (202) 275-7904. 
SUPPLEMENTARY INFORMATION: The 
Commission instituted Ex Parte No. MC- 
19 (Sub-No. 23) to combat the problem of 
underestimation of the cost of a 
household goods move. The final 
version of the proposed rulemaking was 
published at 44 FR 34994, June 18,1979. 
The solution proposed would have 
allowed carriers to offer binding 
estimates on the basis of the 
constructive weight of the goods. 
Subsequently, legislation was 
introduced to institute certain reforms in 
the regulation of these carriers. When it 
was later amended to include a 
provision allowing carriers to file tariffs 
establishing rates based on a carrier’s 
written binding estimate of charges, we 
concluded that this proceeding should 
be held in abeyance. A notice to that 
effect was served on March 13,1980 (45 
FR 19672, March 26,1980). 

On October 15,1980, the Household 
Goods Transportation Act of 1980, 
including the provision concerning 
binding estimates, became law. 
Consequently, there is nothing further to 
be accomplished in this proceeding. 

It is ordered: 

This proceeding is discontinued. 
Decided: December 3.1980. 


By the Commission, Chairman Gaskins, 
Vice-Chairman Gresham. Commissioners 
Clapp. Trantum, Alexis, and Gilliam. 
Agatha L. Mergenovich. 

Secretary. 

|FR Doc. 80-38830 Filed 12-12-80; 8:45 am] 

BILLING CODE 7035-01-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 611 

Hake Fisheries of the Northwestern 
Atlantic; Approval of Amendment to 
Preliminary Fishery Management Plan 
and Request for Comment 

agency: National Oceanic and 
Atmospheric Administration (NOAA)/ 
Commerce. 

action: Notice of Approval of an 
Amendment to the Preliminary Fishery 
Management Plan (PMP) for the Hake 
Fisheries of the Northwestern Atlantic; 
Proposed Rulemaking; Request for 
Comment. 

summary: The preliminary fishery 
management plan (PMP) for the hake 
fisheries of the Northwestern Atlantic 
has been amended. The amendment to 
the PMP (amendment) for silver hake 
and red hake includes: (1) Adjustment of 
the optimum yield (OY), expected 
domestic annual harvest (DAH) and the 
total allowable level of foreign fishing 
(TALFF); (2) establishment of reserves 
for the Georges Bank silver and red 
hake stocks; and (3) continuation of the 
PMP until further amended. 

The proposed regulations incorporate 
the changes in the PMP and provide 
conditions for respecifying domestic 
annual processing (DAP). 
dates: Comments on the proposed 
regulations are invited until December 
30, 1980. 

address: Send comments to the 
Regional Director, National Marine 
Fisheries Service, State Fish Pier, 
Gloucester, Massachusetts 01930. Mark 
“Comments on Hake PMP” on the 
outside of the envelope. 

FOR FURTHER INFORMATION CONTACT: 
Allen E. Peterson (617) 281-3600 
SUPPLEMENTARY INFORMATION: The PMP 
was published on February 18.1977 (42 
FR 10146), and has been extended 
through 1980 with a series of minor 
amendments. The National Marine 
Fisheries Service (NMFS) has analyzed 
the latest available data for the silver 
and red hake stocks of Georges Bank 
and the Southern New England/Mid- 
Atlantic management areas (designated 


as areas 1-IV and V, respectively, in 
§ 611.9, Appendix 11, Figure 1, Foreign 
Fishing Regulations). The PMP is 
amended to continue into 1981 and 
beyond. 

Silver hake 

The latest assessment data for silver 
hake indicate either a general 
improvement in, or maintenance of, both 
stocks at the beginning of 1980. 

However, the assessment indicates the 
need to reduce the OY’s from 55.000 mt 
to 30,000 mt for the Southern New 
England/Mid-Atlantic stock and from 
35,000 mt to 25,000 mt for the Georges 
Bank stock to ensure continued 
maintenance of the resource. An 
estimate of DAH based on the most 
recent data and a projection of changes 
in the industry has resulted in no change 
in the DAH for either silver hake stock; 
therefore, DAH will remain at 9,000 mt 
foT the Georges Bank stock and 20,600 
mt for the Southern New England/Mid- 
Atlantic stock. A reserve of 6,000 mt has 
been established for Georges Bank. No 
reserve has been established for the 
Southern New England/Mid-Atlantic 
stock. The TALFF has been reduced to 
10,000 mt for the Georges Bank stock 
and 9,400 mt for the Southern New 
England/Mid-Atlantic stock. 

Red hake 

The latest assessment of red hake 
indicates an improvement in, or 
maintenance of, Georges Bank and 
Southern New England/Mid-Atlantic 
stocks. Consistent with the appropriate 
maintenance (Georges Bank) and 
improvement (Southern New England/ 
Mid-Atlantic) management strategies, 
the OY for Georges Bank has been kept 
at the 1980 level of 6,000 mt while the 
Southern New England/Mid-Atlantic 
red hake OY has been increased from 
11,000 mt to 16,000 mt. NMFS findings 
(resulting from the reviews of the most 
recent landings data and anticipated 
changes in the industry) support 
maintaining the DAH for the Georges 
Bank stock at 500 mt but increasing the 
DAH for the Southern New England/ 
Mid-Atlantic stock from 8,000 mt to 
13,000 mt. The landings data indicate a 
continued and steady expansion in the 
Southern New England/Mid-Atlantic 
red hake fishery. A DAH of 13,000 mt 
will provide for a continuation of this 
trend, yet still allow for moderate 
rebuilding of the stock. The TALFF for 
Georges Bank stock has been reduced to 
2,500 mt and a reserve of 3,000 mt has 
been established. The TALFF for 
Southern New England/Mid-Atlantic 
stock is maintained at 3,000 mt, 
unchanged from 1980. No reserve is 
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established for this stock. The initial 
estimate of the annual amounts of the 
U.S. harvest of red and silver hake 
expected to be utilized by DAP is the 
same as the initial DAH for each 
species. Thus, the amounts of the U.S. 
harvest of each species which may be 
available for receipt by foreign vessels 
(JVP) are initially set at zero. The 
proposed regulations include the initial 
estimate but provide a procedure for 
reassessing DAP and JVP at the time 
that permit applications are received 
from foreign nations to receive U.S. 
harvested hake. In those cases where 
that reassessment finds DAP less than 
DAH plus the reserve (if any), the 
regulations earmark the excess for JVP. 
Modifications of Foreign Processing 
Limitations 

The phrase # * except as 
otherwise authorized by permit" is 
proposed to be added to Subpart C, 

5 611.50(b)(2) of the regulations. This 
addition is designed to allow foreign 
vessels with valid JVP permits to 
process U.S. harvested fish outside of 
the foreign window restrictions. 

PMP Renewal 

To date the practice has been to 
renew the PMP on an annual basis. 
Although the data will continue to be 
assessed on at least an annual basis, the 
amendment of the plan or its regulations 
will be performed only on an "as 
needed" basis in the future. 

Executive Order 12044, NEPA and 
National Standards 

The Assistant Administrator has 
determined that this action is not 
significant with respect to the criteria of 
Executive Order 12044, the National 
Environmental Policy Act, and is not 
inconsistent with the National 
Standards established by the FCMA. An 
Environmental Assessment has been 
prepared by NOAA with the finding that 
the action will not have a significant 
impact on the environment. 

Foreign Fishing Windows established 
in the PMP’s regulations (§ 611.50(b)(2)) 
are exclusively open for the period 
beginning January 1 and ending March 
31 for each calendar year for bottom 
gear fishing, both the red and silver hake 


fisheries solely use bottom gear. In 
addition, foreign vessels which take 
hake as a by-catch are expected to be in 
the area in early January. For that 
reason we have limited the comment 
period on the proposed regulations to 
December 30,1980. 

(16U.S.C. 1801 etseq.) 

Signed at Washington, D.C., this 9th day of 
December 1980. 

Robert K. Crowell, 

Deputy Executive Director. National Marine 
Fisheries Service. 

Amendment to the Hake PMP 

The Hake Fisheries of the 
Northwestern Atlantic PMP was 
originally published on February 18, 

1977 (42 FR 10146), amended on 
November 2.1978 (43 FR 51054), and 


December 27,1979 (44 FR 76539). That 
PMP, as amended, is further amended as 
follows: 

(1) The number of the section for 
"Status of Fishery Stocks" is Section 
"III" instead of "II", as shown in 42 FR 
10175. 

(2) "Distribution of Exploited Stocks" 
(10175), "Abundance of Exploited 
Stocks" (10177) and "Current Fishing 
Status" (19179) are updated by adding 
the following at the end of each section 
"See 1981 Appendix of PMP for more 
recent data." 

(3) Section IV, "Optimality" is 
amended by adding the following at the 
end of each section "see 1981 Appendix 
of PMP for more recent data." In 
addition, the table on page 10182 of 
Section IV is amended as follows: 





OY 

DAH 

DAP 

JVP 

Reserve 

TALFF 

Silver hake: 

5Ze _ 



25,000 

30,000 

6,000 

16,000 

9,000 

20,800 

500 

13,000 

9,000 

20,600 

500 

13,000 

o 

6,000 

10.000 

9.400 

0 w 

5Zw + 6. 




Red hake: 

5Ze _ 



o 

3 000 

5Zw + 8. 



o 


3,000 







(4) One appendix is added. That 
appendix is the Environmental 
Assessment of the 1981 amendments to 
the Hake Fisheries of the Northwestern 
Atlantic PMP. It is entitled "1981 
Appendix to the Hake PMP- 
Environmental Assessment" and is 
available for public inspection at the 
Northwestern Regional Office. 

Proposed Amendment to the Hake 
Regulations 

1. Section 611.50, paragraph (b)(2) is 
proposed to read as follows: 

§ 611.50 Northwest Atlantic Ocean 
Fishery. 

***** 

(b) * * * 

(2) Vessels subject to this section may 
fish only during the seasons and with 
the types of gear specified in Table I of 
this section. Fishing may be conducted 
only in the areas specified in Figure I of 
Appendix II to 611.9 except as otherwise 
authorized by permit. 
***** 

2. 50 CFR Part 811 is proposed to be 
amended by adding § 611.53 as follows: 


§611.53 Hake Fishery. 

(a) Definitions. For purposes of this 
section, "joint venture harvest" means 
U.S. harvested hake transferred at sea 
to foreign processing vessels. 

(b) New Estimates of DAP. Upon 
receipt of an application for a permit for 
a foreign processing vessel to receive 
U.S. harvested hake, the Regional 
Director shall make new estimates of 
DAP based on the most recent 
information available. If the initial DAH 
plus the reserve (if any) is greater than 
the new estimate of DAP, the excess is 
available for joint venture harvest. If the 
new estimate of DAP is greater than the 
initial DAH plus the reserve (if any), no 
excess is available for joint venture 
harvest Ill(c) Respecification of JVP. 
The Regional Director shall publish in 
the Federal Register the new estimate of 
DAP and the respecification of the 
amount available for joint venture 
harvest (JVP). 

§ 611.20 (Appendix 1) (Amended! 

3. Section 611.20, Appendix 1, is 
revised by inserting the following: 


Appendix 1 .—Section 611.20—OY. DAH. DAP. JVP. Reserve. TALFF 



Species and code 

Areas 

OY 

DAH 

OAP 

JVP- 

(DAH- 

DAP) 

DNP 

Reserve TALFF 

Northeast Atlantic Ocean fisheries. 

Hake, silver. 104 .. 

»1-4 

30,000 

20,600 

20,600 

0 


0 9.400 



•5 

25,000 

9.000 

9,000 

0 

_ 

6.000 10.000 

A Hake fishary _ 

. Hake. red. 105.. 

» 1-4 

16,000 

13,000 

13,000 

0 

_ 

0 3.000 



*5 

6.000 

500 

500 

0 

— 

3.000 2.500 


1 OY, DAH, DAP. JUP. DNP. and Reserve are lor Southern New England/Mid-Atlantic management area, which includes foreign fishing areas 1-4. and for Georges Bank area. wNch indudes 
foreign ftshmg area 5 See $611.9, Append* II, Figure 1 for a description of the foreign fishing areas 

|FR Doc. 80-36642 Filed 12-12-80: 8:45 am| 

BILLING CODE 3510-22-41 






















82299 


Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
pfooosed rules that are applicable to the 
pub!»c. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
app ! cations and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF COMMERCE 

Bureau of the Census 

Survey of Retail Sales and Inventories; 
Determination 

In accordance with title 13, United 
States Code, sections 182, 224 and 225, 
and due Notice of Consideration having 
been published October 2,1980, (45 FR 
65268) I have determined that certain 
1980 annual data for retail trade are 
needed to provide a sound statistical 
basis for the formation of policy by 
various governmental agencies, and that 
these data are also applicable to a 
variety of public and business needs. 

This annual survey is a continuation of 
similar surveys conducted each year 
since 1951 (except 1954). It provides, on 
a comparable classification basis, data 
covering 1979 and 1980 year-end 
inventories, 1980 accounts receivable 
balances, and 1980 annual sales. These 
data are not publicly available on a 
timely basis from nongovernmental or 
other governmental sources. 

Reports will be required only from a 
selected sample of firms operating retail 
establishments in the United States. The 
sample will provide, with measurable 
reliability, statistics on the subjects 
specified above. Reports will be 
requested from a sample of stores with 
probability of selections based on their 
sales size. 

Report forms will be furnished to the 
firms covered by the survey and will be 
due 20 days after receipt. Copies of the 
forms are available on written request 
to the Director, Bureau of the Census, 
Washington. D.C. 20233. 

1 have, therefore, directed that an 
annual survey be conducted for the 
purpose of collecting these data. 

Dated: December 10,1980. 

Vincent P. Barabba, 

Director. Bureau of the Census. 

(FRO., 80-38738 Filed 12-12-80; 8:45 am) 

BILLING COOE 3510-07-M 


Minority Business Development 
Agency 

Financial Assistance Application 
Announcement 

The Minority Business Development 
Agency announces that it is seeking 
applications under its program to 
operate four New York Region projects 
for a twelve month period beginning 
April 1,1981. The aggregate total cost of 
the projects is $1,355,000. 

Funding Instrument: It is anticipated 
that the funding instruments, as defined 
by the Federal Grant and Cooperative 
Agreements Act of 1977, will be grants. 

Program Description: The General 
Business Services Program of the 
Minority Business Development Agency 
(MBDA) provides technical assistance 
without charge to eligible minority 
business persons and minority-owned 
Firms for the purpose of improving their 
stability by increasing their management 
and marketing capabilities. MBDA 
offers competitive grants to consulting 
firms (either “not for profit” or 
commercial entities). These firms must 
be capable of providing such services as 
preparation of business plans, financial 
analysis, industrial management 
assistance, personnel management 
services, marketing planning and a 
broad range of other business services 
excluding legal services. 

Applications are invited for the 
following four projects: 

1. One grant for a management and 
technical assistance project to operate 
in the counties of Kings and Richmond, 
in New York State, the Project will 
operate at a cost not to exceed $220,000. 
The Project Number is 02-10-80001-01. 

2. One grant for a management and 
technical assistance project to operate 
in the counties of Niagara, Erie, 

Genesee, Wyoming. Chautauqua, 
Cattaraugus, and Allegany, in New York 
State. The Project will operate at a cost 
not to exceed $110,000. The Project I. D. 
Number is 02-10-80003-01. 

3. One grant for a management and 
technical assistance project to operate 
in the Commonwealth of Puerto Rico. 
The Project will operate at a cost not to 
exceed $805,000. Of the total $805,000 
reserved for this project, at least $75,000 
will be used to assist minority-owned 
businesses in the construction industry 
and another $70,000 of the total $805,000 
will be used to hire consultants' to 
provide specialized services not 
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available from the staff of the General 
Business Service Center. The recipient 
should also be prepared, upon request, 
to serve a few clients in the U.S. Virgin 
Islands, the Project I. D. Number is 02- 
10-80008-01. 

4. One grant for a management and 
technical assistance project to operate 
in the entire State of New York. Only 
construction contractors will be served 
under this project. The Project will 
operate at a cost not to exceed $330,000. 
The Project I.D. Number is 02-10-80007- 
01 . 

Eligibility Requirements: there are no 
restrictions. Any profit or non-profit 
institution is eligible to submit an 
application. 

Application Materials: An application 
kit for these projects may be requested 
by writing to the following address: U.S. 
Department of Commerce, Minority 
Business Development Agency, Grants 
Administration Unit, 26 Federal Plaza, 
Room #3707, New York, New York 
10278. 

In requesting an application kit, the 
applicant must specify its profit status; 
i.e., State or local government. Federally 
recognized Indian tribal units, 
educational institutions, or other type of 
profit or non-profit institution. This 
information is necessary to enable 
MBDA to include the appropriate cost 
principles in the application kit. 

Award Process: All applications that 
are submitted in accordance with the 
instructions in the application kit will be 
submitted to a panel for review and 
ranking. Specific criteria by which 
applications will be evaluated is 
included in the application kit. 

Closing Date: Applicants are 
encouraged to obtain an application kit 
as soon as possible in order to allow 
sufficient time to prepare and submit an 
application before the closing date of 
January 15,1981. Applications received 
after that date will not be considered. A 
pre-application conference will be held 
on Monday, December 29,1980 at 2:00 
PM at 26 Federal Plaza, Room #305B, 
New York City. 

Detailed submission procedures are 
outlined in each application kit; 11.800 
Minority Business Development 
(Catalog of Federal Domestic 
Assistance) (This program is not subject 
to the requirements of OMB Circular A- 
95), 
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Dated: December 2,1980. 
Carlton L. Eccles, 

Regional Director. 

(FR Doc. 80-38739 Filed 12-12-00; 8:45 am| 

BILLING CODE 3510-21-M 


National Bureau of Standards 

Changes Pertaining to the Interface 
Standards Exclusion List 

In a notice published in the Federal 
Register on October 15.1980 (45 FR 
68417), as corrected by the notice 
published on October 30,1980 (45 FR 
71838), the National Bureau of Standards 
(NBS) announced proposed changes to 
the exclusion list pertaining to Federal 
Information Processing Standards 
Publication 60-1, I/O Channel Interface; 
Federal Information Processing 
Standards Publication 61, Channel Level 
Power Control Interface; Federal 
Information Processing Standards 
Publication 62, Operational 
Specifications for Magnetic Tape 
Subsystems; and Federal Information 
Processing Standards Publication 63, 
Operational Specifications for Rotating 
Mass Storage Subsystems. Interested 
parties were allowed until December 1, 
1980, to submit written comments 
regarding the proposed changes to the 
exclusion list. 

As a result of a review and analysis of 
comments received, NBS has made a 
determination that the following 
additions will be made to the exclusion 
list: 


Manufacturer 

Model 

Burrough. 

B90 Senes. 

Burroughs. 

CP9000 Senes. 

Burroughs .... 

B1900 Senes 

CADO Systems Corp __ 

CAT. 

CADO Systems Corp.. 

20/20. 

Computer Talk. 

427 Distributed processing 
terminal. 

E&L Instruments ... 

MMD-2. 

ESL Instruments ........ 

MD-X. 

Hewlett-Packard --- 

2100A.' 

Hewlett-Packard. 

21005 ‘ 

Hewlett-Packard. 

2114A/B. * 1 

Hewlett-Packard - 

2115A* 

Hewlett-Packard —.. 

2tt6A/B/C.‘ 

Pertec. 

MITS/ALTAIR 88008 » 

Prime........ 

150. 

Prime.... . 

250. 

Oantel ____ 

200 Series. 

Qantel.. ...... 

300 Series. 

Wang ....... 

PCS III. 

Wang ..... 

SVP. 

Wang 

LVP. 

Wang ......... 

VS-B. 

Wang ....^. 

VS-F. 

Wang. 

VS-50. 

Wang. . 

CXS 

1 No longer manufactured. 

Interested parties are invited to 

submit written comments or 


recommendations regarding the 
exclusion list to the Director, Institute 
for Computer Sciences and Technology. 
Attention: Interface Standards 
Exclusion List, National Bureau of 


Standards. Washington, D.C. 20234. 
Comments specifically identifying 
candidate systems which should be 
added or removed from the exclusion 
list are especially encouraged. 
Comments should also include 
information supporting any proposed 
additions (or removals) to that list 
according to the criteria described in the 
Federal Register notice of March 19. 

1979 (44 FR 16466), which announced the 
availability of a proposed initial 
exclusion list. Any comments submitted 
which are deemed by the sender to 
contain confidential or proprietary 
information should be appropriately 
designated and marked. 

NBS maintains a mailing list of 
vendors, Federal agencies, and other 
interested parties to whom copies of the 
current exclusion list are sent on a 
regular basis. Parties on the mailing list 
will also be sent copies of proposed 
changes and the announcement of the 
determination on proposed changes. 
Those who wish to be included on the 
mailing list should send a written 
request to the address noted above for 
submission of comments or 
recommendations regarding the 
exclusion list. 

The exclusion list will be used in 
conjunction with the applicability 
provisions of the Federal I/O channel 
level interface standards. This list and 
the exclusion criteria are not a part of 
the standards themselves, but are 
provided for in the standards. 

Dated: December 10,1980. 

Ernest Ambler, 

Director. 

(FR Doc. 80-38716 Filed 12-12-60: 8:45 am) 

BILLING CODE 3510-13-M 


Office of the Secretary 

Senior Executive Service Employees; 
Bonus Awards 

Below is a listing of Senior Executive 
Service employees who are scheduled to 
receive bonuses: 

David S. Nathan, Deputy Assistant 
Secretary for Acquisition, Grants and 
Information Management, Office of 
the Assistant Secretary for 
Administration; $5,512.—To be paid 
12/29/80 

Nancy Ann Richards, Deputy Director 
for Budget, Office of Budget; $4,009.— 
To be paid 12/29/80 
Robert L. Wright, Deputy Director for 
Procurement, Office of Procurement 
and Automatic Data Processing 
Management; $4,009.—To be paid 
12/29/80 

Frederick T. Knickerbocker, Deputy 
Assistant Secretary for International 


Policy Coordination, Office of the 
Assistant Secretary for Policy; 
$8,519.—To be paid 12/29/80 
Gerard C. Iannelli, Deputy Assistant 
General Counsel for Legislation. 
Office of the General Counsel; 
$5,512.—To be paid 1/9/81 
Jo Ann Sondey-Hersh, 

Executive Secretary. Office of the Secretary . 
Performance Appraisal System. 

[FR Doc. 80-38952 Filed 12-12-80; 8.45 am) 

BILLING CODE 3510-BS-M 


DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

Entitlements Program Crude Oil Cost 
Data November 1978 Through 
September 1980 

The Economic Regulatory 
Administration (ERA) hereby issues its 
bi-monthly notice of crude oil cost data. 
The purpose of this notice is to make 
available to the public information on 
the effect of the entitlements program on 
the crude oil costs of the various 
segments of the refining industry. Table 

I (attached) sets forth the pre¬ 
entitlements costs of crude oil to (1) the 
major refiners (Amoco, Arco, Chevron, 
Citgo, Conoco, Exxon, Getty. Gulf, 
Marathon, Mobil, Phillips, Shell, Sunoco, 
Texaco, and Union-Oil), (2) large 
independent refiners (Amerada Hess, 
Sohio, Ashland, Coastal, Tosco, Kerr- 
McGee, and Champlin), and (3) small 
refiners. Table II (attached) shows the 
post-entitlements crude oil cost 
distribution for the 22 major and large 
independent companies. Table III 
(attached) shows the pre-entitlements 
imported crude oil cost distribution for 
the same 22 companies. 

The data are based on the reports 
filed each month on the Form ERA-49 
by all refiners in the entitlements 
program. 

Issued in Washington. D.C. on December 8, 
1980. 

Hazel R. Rollins, 

Administrator, Economic Regulatory 
Administration. 

FOR FURTHER INFORMATION CONTACT: 

David A. Welsh (Entitlements Program 
Office), Economic Regulatory 
Administration. 2000 M Street NW.. 
Room 6128, Washington, D.C. 20461. 
(202/653-3459) 

William Webb (Office of Public 
Information), Economic Regulatory 
Administration, 2000 M Street NW.. 
Room B-110, Washington, D.C. 20461. 
(202/653-4055) 

BILLING CODE 6450-01-M 
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Table I 

Crude Oil Costs 

Before and After Entitlement Payments 
(dollars per barrel) 


Majors 



(Top 

15)** 


Pre 

Post* 

1978 Nov 

$12.51 

$12.91 

Dec 

12.68 

13.06 

1979 Jan 

$12.76 

$13.24 

Feb 

13.17 

13.65 

Mar 

13.40 

13.82 

Apr 

14.15 

14.60 

May 

14.82 

15.42 

Jun 

16.43 

16.93 

Jul 

18.13 

18.71 

Aug 

19.11 

19.62 

Sep 

19.29 

19.85 

Oct 

20.02 

20.68 

Nov 

21.03 

21.81 

Dec 

22.71 

23.55 

I960 Jan 

23.96 

24.90 

Feb 

25.22 

26.13 

Mar 

25.85 

26.88 

Apr 

26.16 

27.02 

May 

26.96 

28.00 

Jun 

27.80 

28.86 

Jul 

28.06 

28.95 

Aug 

27.54 

28.98 

Sep 

28.36 

29.76 

Change 



Jan 1979 to 

15.60 

16.52 

May 1980 




Large Small 

Independents*** Refiners 


Pre 

Post* 

Pre 

Post* 

$13.26 

$12.95 

$13.07 

$12.23 

13.78 

13.25 

13.22 

12.43 

$14.06 

$13.48 

$13.60 

$12.65 

14.22 

13.60 

13.72 

12.77 

14.60 

14.55 

14.11 

13.23 

15.85 

15.27 

14.82 

13.96 

17.10 

16.41 

15.89 

14.78 

18.61 

17.39 

17.76 

17.17 

20.74 

19.19 

18.74 

18.11 

21.73 

20.25 • 

20.52 

20.06 

21.43 

20.10 

21.43 

20.78 

22.63 

23.89 

21.60 

20.62 

25.87 

24.61 

22.92 

21.97 

26.00 

23.65 

24.96 

24.23 

26.19 

25.15 

26.81 

24.62 

28.60 

26.15 

27.32 

26.51 

29.23 

26.87 

28.69 

27.34 

29.41 

27.96 

28.90 

27.22 

29.33 

29.22 

29.89 

27.04 

31.51 

30.41 

30.56 

27.99 

29.71 

29.73 

30.37 

27.80 

31.25 

30.44 

30.72 

27.31 

30.53 

29.53 

29.88 

26.64 

16.47 

16.05 

16.28 

13.99 


*Post entitlements payment costs show the effect of the entitlements 
payments in the month for which the notice is published even though 
the payments take place two months later. For example, November 1979 
data are shown in the entitlement notice for November 1979 published* 
in January 1980. 

**Amoco, Arco, Chevron, Citgo, Conoco, Exxon, Getty, Gulf, Marathon, 
Mobil, Phillips, Shell, Sunoco, Texaco and Union-Oil 

***Amerada Hess, Sohio, Ashland, Coastal, Tosco, Kerr-McGee & Champlin 
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[FR Doc. 80-38706 Filed 12-12-80; 8:45 am) 

BILLING CODE 6450-01-C 
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Action Taken on Consent Orders 

AGENCY: Economic Regulatory 
Administration, DOE. 
action: Notice of Action Taken on 
Consent Order. 

summary: The Economic Regulatory 
Administration of the Department of 
Energy (DOE) hereby gives Notice that 
Consent Orders were entered into 
between the Office of Enforcement, 

ERA, and the firms listed below during 
the months of September and October 
1980. These Consent Orders concern 
prices charged by retail motor gasoline 
dealers allegedly in excess of the 
maximum lawful selling price for motor 
gasoline. The purpose and effect of 
these Consent Orders is to bring the 
consenting firms into present 
compliance with the Mandatory 
Petroleum Price Regulations and the 
General Allocation and Price 
Regulations, and they do not address or 
limit any liability with respect to the 
consenting firms’ prior compliance or 
possible violation of the aforementioned 
regulations. Pursuant to the Consent 
Orders, the consenting firms agree to the 
following actions. 

1. Reduce prices for each grade of 


gasoline to no more than the maximum 
lawful selling price; 

2. Post the maximum lawful selling 
price for each grade of gasoline on the 
face of each pump in numbers and 
letters not less than one-half inch in 
height, or in a prominent place 
elsewhere at the retail outlet in numbers 
or letters not less than four inches high; 

3. Properly maintain records required 
under the aforementioned regulations; 
and 

4. Cease and desist from employing 
any discriminatory and/or unlawful 
business practices prohibited by the 
aforementioned regulations. 

For further information regarding 
these Consent Orders, please contact 
Robert H. Burch, Management Analyst, 
U.S. Department of Energy, Southeast 
District, ERA, 1655 Peachtree Street, 
N.E., Atlanta, Georgia 30367, telephone 
number (404) 881-2396. 

Issued in Atlanta. Georgia on the 28th day 
of November 1980. 

James C. Easterday, 

District Manager . 

Concurrence: 

Leonard F. Bittner, 

Chief Enforcement Counsel. 


Hertz Corp., Rent-A-Car Division; 
Proposed Compliance Plan; Correction 

agency: Economic Regulatory 
Administration, Department of Energy. 

action: Hertz Corporation. Rent-A-Car 
Division; Proposed Compliance Plan; 
Correction. 

On November 28.1980, the Economic 
Regulatory Administration (ERA) of the 
Department of Energy announced that 
the Hertz Corporation, Rent-A-Car 
Division (Hertz) and ERA had agreed to 
a Compliance Plan (Plan) which would 
bring Hertz into compliance with the 
DOE’s Mandatory Petroleum Price 
Regulations for motor gasoline, and 
further provided an opportunity for 
public comment on the Plan (45 FR 
79142, November 28,1980). 

That Federal Register Notice found at 
45 FR 79142 announcing the Hertz Plan 
is hereby corrected to delete all 
references in the Notice to the Plan as 
being “proposed.” 

Issued in Washington, D.C., on the 8th day 
of December 1980. 

Robert D. Gening, 

Director. Program Operations Division, 
Economic Regulatory Administration. 

(PR Doc. 38844 Filed 12-12-80; 8:45 am| 
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Consent Orders Issued, Southeast District, September and October 1980 


Station 

Address 

Issue 

date 

Highest 
cents per 
gallon 
violation 

Total 
viola ton 
and 
penalty 

SA Chevron....... 

3851 S.W. Cortege Rd.. Ocala. FL 32671_ 

8/25/80 

4.0 

170.00 

Cash * Chevron Service.^.._ 

3936 Newberry Road, Gainesville. FL 32607. 

8/27/60 

.6 

100,00 

City Han Chevron... 

145 Orange Avenue. Daytona Beach. FL 

9/12/80 

7.6 

493.00 


32014. 




Downtown Chevron.. 

27 San Marco Avenue, St Augustine. FL 

9/16/80 

2.9 

515.00 


32084. 




Lee's Chevron Service... 

619 N. Lake Boulevard. N. Palm Beach. FL 

9/12/80 

1 2 

100.00 


33406 




Sea M»sl Marina.... 

743 NE 1st Avenue. Boynton Beach. FL 

9/12/80 

15 2 

460 00 


33435. 




Fleming Union 7$_ 

2916 W. Highway 98. Panama City. FL 

10/9/80 

.7 

100 00 


32401. 




Sun Harbor Marina.... 

5505 W. Highway 96. Panama City. FL 

10/9/80 

5 2 

500.00 


32401. 




Oakland Sunoco. 

901 W. Oakland BML. Ft Lauderdale. FL 

10/16/80 

1.8 

100.00 


33311. 




Auto Diesel Truck Stop. 

9101 W. Okeechobee Road. Hialeah Gar¬ 

10/15/80 

6.0 

244 00 


dens. FL 33016 




Rodnque* MoM_ 

10260 N.W. 7th Avenue. Miami. FL 33166. _ 

10/15/80 

2.1 

100.00 

MAG Chevron_..__ 

999 W Marietta St NW.. Atlanta. GA 30318. 

8/27/00 

11.2 

700.00 

Piedmont-Ponce de Leon Std. 

160 Ponce de Leon. Atlanta, Georgia.. 

9/10/80 

7.5 

124.00 

Courttand Guff_ 

288 Courttand. Atlanta. GA 30303 . ... , 

9/18/80 

7.1 

100.00 

Teddy's Std Svc. 

600 Bonaventure Avenue, Atlanta. GA 

9/10/80 

145 

1.400 00 


30306. 




Holiday Inn GuM. 

1-75 and S.R. 94. Valdosta. GA 31601_ 

9/17/80 

1.9 

200.00 

Ashbum Philips 66. 

1-75 and Hwy 112. Ashbum. GA 31714 .. 

9/17/80 

1.4 

100.00 

Bankhead Std. 

660 Ashby St. NW., Atlanta. GA 30316 _ 

9/29/80 

7.4 

oon AA 

Universal Garage. 

1161 Peachtree St NE., Atlanta. GA 30309 7 

10/9/80 

43 

JOU.UU 

100 00 

Burk's 66..7.. 

Route 4. Box 66. McDonough, GA 30253_ 

10/22/80 

2.7 

100.00 

Lan-Mar Marina... 

Route 2. Box 404. GamesviHe. GA 30501_ 

10/7/80 

1.3 

133.00 

Grider Hill Boat Dock. 

Route 4. Albany. KY 42602 . 

9/10/80 

.8 

inn no 

Gmst Creek Boat Dock_.._ 

Route 3. ShoibyviNe. KY 40065.11 

9/8/80 

_ 482 

iW.Uv 

264.80 

Lake Cumberland Stato Dock .. 

P.O. Box 21. Jamestown. KY 42629. 

9/11/80 

0.1 

184.20 

kltowHd Exxon. 

5541 E. Indep Btvd. Charlotte. NC 28212.._ 

11/3/80 

4.0 

400 00 

Cove Lake Center Amoco.. 

U S. 25 W and 1-75, Caryville. TN 37714. 

8/22/80 

.8 

100 00 

Matlocks Union 76.... 

3150 S. Perkins, Memphis, TN 38118.... 

9/15/80 

6.8 

1.000.00 

Ford's Amoco Svc___ 

2118 Country Drive, Petersburg, VA 23803 .... 

9/9/00 

5.1 

100.00 

Lake Wnght Exxon. 

5716 Northampton Blvd.. Virgin* Beach. VA 

9/25/00 

3.0 

100.00 


23455. 


(FR Doc 80-38843 Filed 12-12-80; 8 45 nm| 

BILLING CODE 6450-01-44 


Federal Energy Regulatory 
Commission 

Docket No. TA81-1-1-001 ] 

Alabama-Tennessee Natural Gas Co.; 
Proposed PGA Rate Adjustment 

December 10,1980. 

Take notice that on December 1 , 1980, 
Alabama-Tennesee Natural Gas 
Company (Alabama-Tennessee), P.O. 
Box 918, Florence, Alabama 35630, 
tendered for filing as part of its FTC Gas 
Tariff, Third Revised Volume No. 1. the 
following tariff sheets: 

Thirty-Fourth Revised Sheet No. 3-A 
First Revised Sheet No. 3-B 
Second Revised Sheet No. 38-H 
Alternate Thirty-Fourth Revised Sheet No. 3- 
A 

These tariff sheets are proposed to 
become effective January 1 , 1981. 

Alabama-Tennessee states that the 
purpose of this filing is to adjust its rates 
to conform to the proposed changes in 
the rates of its suppliers. Tennessee Gas 
Pipeline Company, a Division of 
Tenneco Inc. and Sun Gas Company. 
Alabama-Tennessee states that the rate 
changes have been made in conformity 
with the PGA and related provisions of 
its tariff. Alternate Thirty-Fourth 
Revised Sheet No. 3-A is proposed to be 
made effective in the event that the 
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Commission rejects Thirty-Fourth 
Revised Sheet No. 3-A. 

The tariff sheets provide for the 
following rates: 



Rate after 
current 
adjustment 

Rate schedule 

34 th 

>AL 
t ornate 


Rev. 

34 th 


3-A 

Rev. 



3-A 


G-1 

Demand- $2-34 $2.34 

Commodity_ 389.15 288 40 


SG-1 Commodity. . 

. 306.25 

305.50 

l _1 Commodity... 

. 296.83 

296 08 




First Revised Sheet No. 3-B shows 
that no estimated incremental pricing 
surcharges are contemplated during the 
period the rates are to be in effect. The 
Second Revised Sheet No. 36-H 
contains a new paragraph (e) which, it is 
stated, will allow Alabama-Tennessee 
to eliminate the separate adjustment 
heretofore made under Section 22 of its 
FPC Gas Tariff as long as Alabama- 
Tennessee is not under curtailment from 
its suppliers and not receiving or giving 
curtailment credits. Alabama-Tennessee 
states that unless the separate 
adjustment is eliminated, as provided in 
paragraph (e), it will serve only to create 
successive over and under adjustments 
of previous balances, ad infinitum . 

Alabama-Tennessee further states 
that, in the event that the Second 
Revised Sheet No. 36-H is rejected by 
the Commission. Alabama-Tennessee 
has included with this filing Alternate 
Thirty-Fourth Revised Sheet No. 3-A 
which will supersede the First Substitute 
Thirty-Third Sheet No. 3-A. Alternate 
Thirty-Fourth Revised Sheet No. 3-A 
contains the same Section 20 
adjustments which are on the Thirty- 
Fourth Revised Sheet No. 3-A plus the 
Section 22 adjustments which will be 
necessary in the event of the rejection of 
the Second Revised Sheet No. 36-H. 
Computations of the derivation of the 
Section 22 adjustments are also 
included. 

Alabama-Tennessee states that copies 
of the tariff filing have been mailed to 
all of its jurisdictional customers and 
affected State regulatory Commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington^ 
D.C. 20426, in accordance with §§1.8 


and 1.10 of the Commission’s rules of 
practice and procedure (18 CFR 1.8, 

1,10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-38758 Filed 12-12-BO; 8:45 ami 

BILLING CODE 6450-85-M 


[Docket No. TA81-1-20-000] 

Algonquin Gas Transmission Co.; Rate 
Change Pursuant to Gas Research 
Institute Charge Adjustment Provision 

December 10,1980. 

Take notice that Algonquin Gas 
Transmission Company (“Algonquin 
Gas”) on November 26,1980, tendered 
for filing 54th Revised Sheet No. 10,13th 
Revised Sheet No. 10-A, and 1st Revised 
Sheet No. 20-H to its FERC Gas Tariff, 
First Revised Volume No. 1. 

Algonquin Gas states that the purpose 
of this filing is to include in its rates the 
Gas Research Institute (“GRI“) 
surcharge as authorized by Opinion No. 
96 for GR1 funding of $0.0056 per Mcf, 
adjusted to $0.0054 per MMBtu, to reflect 
Algonquin Gas* Btu billing 
arrangements. 

Algonquin Gas states the GR1 
surcharge is applicable to billing under 
its Rate Schedule F-l, WS-1, H, E-l. 
and SNG-1. 

Algonquin Gas proposes that the 
effective date of the revised tariff sheets 
be January 1,1981, as authorized by 
Opinion No. 96. 

Algonquin Gas notes that a copy of 
this filing is being served upon each 
affected party and interested state 
commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with § § 1.8 and 
1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 


16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 80-33759 Filed 13-12-00: 8:45 um) 

BILLING CODE 6450-4S-M 


[Project No. 3450] 

Beaver Falls Municipal Authority; 
Application for Preliminary Permit 

December 8.1980. 

Take notice that Beaver Fails 
Municipal Authority (Applicant) filed on 
September 8,1980, an application for 
preliminary permit [pursuant to the 
Federal Power Act, 16 U.S.C. §§ 791(a)- 
825(r)] for proposed Project No. 3450 to 
be known as Eastvale Ptoject located on 
the Beaver River in Beaver County, 
Pennsylvania and owned by Beaver 
Falls Municipal Authority. 
Correspondence with the Applicant 
should be directed to: Charles M. 
Andrews, Manager, Beaver Falls 
Municipal Authority. 1425 Eighth 
Avenue, Beaver Falls, Pennsylvania 
15010. 

Project Description .—The proposed 
run-of-the-river project would utilize 
existing facilities and would consist of: 
(1) An existing dam of rock filled timber 
cribs and concrete construction which is 
approximately 13-feet high and 500-fee 
long; (2) a reservoir with negligible 
pondage; (3) a headrace on the left bank 
which is blocked and would be repaired; 
(4) a powerhouse which would be 
restored and would contain units having 
an installed capacity between 2,900 kW 
and 5,300 kW; (5) a tailrace; (6) a new 
transmission line; and (7) appurtenant 
facilities. Applicant estimates the 
annual generation would average about 
24,000,000 kWh. 

Purpose of Project. —Project energy 
will be used at Applicant’s water 
treatment facilities and by other public 
services. Excess power will be sold to 
industry in the project area. 

Proposed Scope and Cost of Studies 
under Permit .—Applicant seeks 
issuance of a preliminary permit for a 
period of three years, during which time 
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it would prepare studies of the 
hydraulic, construction, economic, 
environmental, historic and recreational 
aspects of the project. Depending on the 
outcome of the studies. Applicant will 
prepare an application for a FERC 
license. Applicant estimates the cost of 
the studies under the permit would be 
between $30,000 and $55,000. 

Purpose of Preliminary Permit .—A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments. —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications. —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before January 21,1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
March 23,1981. A notice of intent must 
conform with the requirements of 18 
CFR 4.33 (b) and (c), [as amended, 44 FR 
61328, October 25,1979). A competing 
application must conform with the 
requirements of 18 CFR 4.33 (a) and (d), 
(os amended, 44 FR 61328, October 25, 
1979.) 

Comments, Protests, or Petitions to 
Intervene. —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR 1.8 or 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the appropriate action to take, the 
Commission will consider all protests or 
other comments filed, but a person who 
merely files a protest or comments does 


not become a party to the proceeding. 

To become a party, or to participate in 
any hearing, a person must file a 
petition to intervene in acordance with 
the Commission’s Rules. Any comments, 
protests, or petition to intervene must be 
received on or before January 21,1981. 

Filing and Sen'ice of Responsive 
Documents .—Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”. 
“COMPETING APPLICATION”, 
“PROTESTS”, or “PETITION TO 
INTERVENE”, as applicable. Any of 
these filings must also state that it is 
made in response to this notice of 
application for preliminary permit for 
Project No. 3450. Any comments, notices 
of intent, competing applications, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission’s regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE, Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer. Chief, Applications 
Branch. Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First Street, 
NW. Washington. D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc 80-38700 Filed 12-12-80: 846 am] 

BILLING CODE 6450-0S-M 


(Project No. 34511 

Beaver Falls Municipal Authority; 
Application for Preliminary Permit 

December 8,1980. 

Take notice that Beaver Falls 
Municipal Authority (Applicant) filed on 
September 8,1980, an application for 
preliminary permit [pursuant to the 
Federal Power Act, 18 U.S.C. 791(a)- 
825(r)J for proposed Project No. 3451 to 
be known as Townsend Project located 
on the Beaver River in Beaver County, 
Pennsylvania and owned by the Beaver 
Falls Municipal Authority. 
Correspondence with the Applicant 
should be directed to: Charles M. 
Andrews, Manager. Beaver Falls 
Municipal Authority, 1425 Eighth 
Avenue, Beaver Falls. Pennsylvania 
15010. 


Project Description —The proposed 
run-of-the-river project would utilize 
abandoned hydropower facilities of the 
Old Beaver Valley Water Company and 
would consist of: (1) An existing dam of 
rock filled timber cribs and concrete 
casing construction which is 
approximately 17-feet high and 450-feet 
long; (2) a reservoir with negligible 
pondage; (3) head gate (to be replaced) 
on the left river bank; (4) a headrace 
which would be restored; (5) penstocks 
which would be rehabilitated or 
replaced; (6) a powerhouse which would 
be rehabilitated or reconstructed and 
would contain units having an installed 
capacity of between 4,000 kW and 7,500 
kW; (7) tailrace which would be 
restored; (8) a new transmission line; 
and (9) appurtenant facilities. Applicant 
estimates the annual generation would 
average about 33,000,000 kWh. 

Purpose of Project —Project energy 
would be utilized at Applicant’s I. S. 
Sahli Water Plant located one-half mile 
southeast of project and by other 
municipal services. Any surplus energy 
would be sold to the Townsend 
Industrial Park located nearby. 

Proposed Scope and Cost of Studies 
under Permit —Applicant seeks issuance 
of a preliminary permit for a period of 
three years, during which time it would 
prepare studies of the hydraulic, 
construction, environmental, historic 
and recreational aspects of the project. 
Depending on the outcome of the 
studies, Applicant will prepare an 
application for a FERC license. 
Applicant estimates the cost of the 
studies under the permit would be 
between $30,000 and $50,000. 

Purpose of Preliminary Permit —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 








Federal Register / Vol. 45. No. 242 / Monday, December 15, 1980 / Notices 


82315 


comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before January 21,1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
March 23,1981. A notice of intent must 
conform with the requirements of 18 
CFR 4.33(b) and (c), (as amended, 44 FR 
61328, October 25,1979). A competing 
application must conform with the 
requirements of 18 CFR 4.33(a) and (d), 
(as amended, 44 FR 61328, October 25, 
1979). 

Comments, Protests, or Petitions to 
Intervene —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR 1.8 or 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the appropriate action to take, the 
Commission will consider all protests or 
other comments filed, but a person who 
merely files a protest or comments does 
not become a party to the proceeding. 

To become a party, or to participate in 
any hearing, a person must file a 
petition to intervene in accordance with 
the Commission's Rules. Any comments, 
protests, or petition to intervene must be 
received on or before January 21,1981. 

Filing and Service of Responsive 
Documents —Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “Comments , \ 
"Notice of Intent to File Competing 
Application”, "Competing Application", 
"Protests", "or "Petition To Intervene", as 
applicable. Any of these filings must 
also state that it is made in response to 
this notice of application for preliminary 
permit for Project No. 3451. Any 
comments, notices of intent, competing 
applications, protests, or petitions to 
intervene must be filed by providing the 
original and those copies required by the 
Commission’s regulations to: Kenneth F. 
Plumb. Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First Street 
NW., Washington, D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 


also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-38761 Filed 12-13-80.8:45 am] 

BILLING CODE 6450-85-4* 


[Docket Mo. CP81-55-000] 

Blue Dolphin Pipe Line Co.; Application 

December 1.1980. 

Take notice that on November 13, 

1980, Blue Dolphin Pipe Line Company 
(Applicant), P.O. Box 2099, Houston. 
Texas 77001, filed in Docket No. CP81- 
55-000 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of natural gas for Natual Gas Pipeline 
Company of America (Natural), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

It is stated that Natural has obtained 
purchase rights to gas produced by 
Texome Production Company from 
Galveston Block 245, offshore Texas. 
Applicant states that Natural would 
deliver the gas to it at a connection at an 
existing subsea tap on Applicant's 
pipeline in Galveston Block 273, offshore 
Texas. Applicant assets it would 
redeliver the gas to Natural onshore at 
the downstream connection of a meter 
run installed by Applicant at the 
terminus of Applicant's pipeline 
adjacent ot Dow Chemical Company’s 
"B” plant near Freeport, Texas, by 
delivering the gas to Dow Pipeline 
Company for the account of Natural. 

Applicant states that it has entered 
into a tranportation agreement with 
Natural for a primary term extending 
until June 30,1985, and that during the 
first three years Applicant estimates it 
would transport approximately 
19,938,000 Mcf for Natural. Applicant 
states it would charge Natural 8.5 cents 
per Mcf for the proposed transportation 
service. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 23,1980, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20428. a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 


protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition ot intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely files, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 38762 Filed 12-12-80: &45 am] 

BILLING COOE 6450-85-M 


[Docket No. EC81-1-0001 

Boston Edison Co., et al.; Filing 

December 8,1980. 

The filing company submits the 
following: 

Take notice that on November 20, 

1980, Boston Edison Company, The 
United Illuminating Company, Public 
Service Company of New Hampshire, 
Cambridge Electric Light Company, and 
Central Vermont Public Service 
Corporation (Applicants) filed a joint 
application each seeking authority 
pursuant to Section 203 of the Federal 
Power Act to acquire a portion of a 
proposed issue of up to $40,000,000 
principal amount of debt securities of 
Connecticut Yankee Atomic Power 
Company. 

Applicants propose to acquire the 
debt securities pursuant to Five-Year 
Capital Contribution Agreements in 
proportion to their respective 
percentages of ownership of Connecticut 
Yankee’s common stock, and the 
capacity and output of the Connecticut 
Yankee nuclear electric generating plant 
being purchased by them. Such 
percentages and the maximum amount 
of the debt securities to be purchased by 
Applicants are as follows: Boston 
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Edison Company, 9.5%, $3,800,000; 

Public Service Company of New 
Hampshire, 5.0%, $2,000,000; Cambridge 
Electric Light Company, 4.5%, $800,000, 
and Central Vermont Public Service 
Corporation, 2.0%, $800,000. 

The net proceeds from the issue of the 
debt securities will be used to finance 
Connecticut Yankee’s capital 
requirements and to repay short-term 
borrowings. 

The debt securities would consist of 
notes subordinated to payment of all 
other borrowings of Connecticut Yankee 
and to any obligations under a fuel trust 
or similar arrangement, in the event of 
bankruptcy or default on any such other 
borrowings or obligations. The debt 
securities will mature on January 1,1998, 
and will bear interest at a rate per 
annum equal to 1 Vz% in excess of the 
prime rate in effect from time to time at 
The Connecticut Bank & Trust Company, 
Hartford, Connecticut. 

Copies of this filing have been served 
on the Connecticut Department of Public 
Utility Control, the Massachusetts 
Department of Public Utility, the 
Vermont Public Service Board, the New 
Hampshire Public Utilities Commission, 
the Maine Department of Public Utility 
Regulation, and the Rhode Island Public 
Utilities Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE.. Washington. 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 

18,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must File a petition to 
intervene. Copies of this Filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-38783 Filed 12-12-80; 8:45 am) 

BILLING CODE 0450-05-44 


[Docket No. ID-1927-0001 

Clifford L. Greenwalt; Filing 

December 9.1980. 

Take notice that on November 28. 
1980, Clifford L Greenwalt submitted an 
application, pursuant to Section 305(b) 
of the Federal Power Act. to hold the 
following positions: 


Senior Vice-President of Operations, CIPS, 
Public Utility. 

Director, EEI. Public Utility. 

Any person desiring to be heard or to 
protest said Filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington. 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 

30,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 00-38784 Filed 12-12-60:6 45 am) 

BILUNG CODE 8450-85-41 


[Docket No. TA81-1-21-000] 

Columbia Gas Transmission Corp.; 
Proposed Changes In FERC Gas Tariff 

December 9.1980. 

Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on November 18,1980, tendered for 
filing the following revised tariff sheets 
to its FERC Gas Tariff, Original Volume 
No. 1, to become effective January 1, 
1981. 

Sixty-fourth Revised Sheet No. 10. 

Twelfth Revised Sheet No. 18A. 

Columbia Gas states that the 
aforementioned tariff sheets are being 
Filed to reflect an increase in the GRI 
funding unit from .48$ per Mcf to .56$ 
per Mcf as authorized by Opinion No. 96 
issued by the Federal Energy Regulatory 
Commission on September 30,1980, at 
Docket No. RP80-108. Ordering 
Paragraph B of such Opinion approved 
the GRI funding requirement for the year 
1981 and provides members of GRI may 
collect from their applicable customers a 
general R, D & D funding unit of .56$ per 
Mcf during 1981 for payment to GRI. 

Copies of this filing were served upon 
the Company’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street, NE., Washington, D.C. 20428, in 
accordance with S§ 18 and 1.10 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 


petitions or protests should be filed on 
or before December 18,1980. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc 00-30705 Filed 12-12-80: *45 *ro| 

BILUNG COOE 0450-85-41 


[Docket No. RP81-16-0001 

Colorado Interstate Gas Co.; Proposed 
Change In Tariff 

December 10,1980. 

Take notice that Colorado Interstate 
Gas Company (CIG) on November 25, 

1980, tendered for filing proposed 
changes in its FERC Gas Tariff, Original 
Volume No. 1, to be effective January 1, 

1981. First Revised Sheet No. 61E 
contains a revision of Section 23 which 
would permit CIG to make cash refunds 
of the jurisdictional amount of all 
supplier refunds which are attributable 
to service provided prior to January 1, 
1980. Section 23 in its present form, on 
Original Sheet 61E, along with § 282.506 
of the Commission's Regulations, 
requires that those supplier refunds 
received by CIG be distributed to non¬ 
exempt users in the form of cash refunds 
and not credited to CIG's Unrecovered 
Cost of Purchased Gas account. CIG 
states that providing for cash refunds, 
regardless of the exempt or non-exempt 
status of each user, results in the proper 
division among CIG's customers of the 
gas supply refunds attributable to 
service provided prior to January 1,1980, 
and also eliminates the possibility that 
non-exempt customers could realize an 
additional refund in the form of reduced 
rates for gas. 

Copies of CIG's filing have been 
served upon the company’s 
jurisdictional customers and other 
interested persons, including public 
bodies. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with § § 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 

16,1980. Protests will be considered by 
the Commission in determining the 
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appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must File a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-33706 Piled 12-12-00; 0:45 am] 

BILLING COOC 6450-05-44 


(Docket No. CP61-59-000] 

Columbia Gas Transmission Corp.; 
Application 

December 0,1980. 

Take notice that on November 18, 

1980, Columbia Gas Transmission 
Corporation (Applicant). P.O. Box 1273, 
Charleston, West Virginia 25325, filed in 
Docket No. CP81-59-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the construction and operation of 141 
interconnecting tap facilities to provide 
additional points of delivery to existing 
wholesale customers, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicant proposes the following new 
points of delivery for the following 
wholesale customers: 

Columbia Gas of Kentucky, Inc. 

6 taps for residential service, 1 tap for 
commercial service: Estimated annual 
usage of 1,440 Mcf. 

Columbia Gas of Ohio, Inc. 

69 taps for residential service, 8 taps for 
commercial service: Estimated annual 
usage of 13,260 Mcf. 

Columbia Gas of Pennsylvania, Inc. 

13 taps for residential service. 1 tap for 
combined residential and industrial 
service: Estimated annual usage of 5,140 

Mcf. 

Columbia Gas of Virginia, Inc 

1 tap for residential service: Estimated 
annual usage of 150 Mcf. 

Columbia Gas of West Virginia, Inc 

38 taps for residential service, 1 tap for 
commercial service: Estimated annual 
usage of 6,500 Mcf. 

The Dayton Power and Light Company 

5 taps for residential service: Estimated 
annual usage of 000 Mcf. 

Applicant estimates the average cost 
of an interconnecting facility to be $300. 
It is further estimated that the total cost 
of the interconnections proposed herein 
is $42,432 which would be financed 
through internally generated funds. 


Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 30,1980, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Take further notice that pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will duly be given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-38767 Filed 12-12-80: 8.45 am] 

BILLING COOC 0450-85-M 


[Docket No. ER81-145-000] 

Commonwealth Edison Co.; Filing 

December 9,1980. 

The filing Company submits the 
following: 

Take notice that Commonwealth 
Edison Company on November 28,1980, 
tendered for filing Amendment No. 1 to 
the Interconnection Agreement dated as 
of July 1,1979 between Commonwealth 
Edison Company, Commonwealth 
Edison Company of Indiana and 
Northern Indiana Public Service 
Company. 

Amendment No. 1 provides for the 
inclusion in Service Schedule D-Short 


Term Power of provisions for the 
implementation of daily short term 
power transactions between the 
Companies. 

Copies of the filing were served upon 
Northern Indiana Public Service 
Company, Commonwealth Edison 
Company of Indiana, the Public Service 
Commission of Indiana, and the Illinois 
Commerce Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
D.C. 20428, in accordance with §S 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
28,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 80-38760 Filed 12-12-00; 845 am] 

BILLING COOC *450-45-01 


[Docket No. TA81-1-22-000] 

Consolidated Gas Supply Corp.; 
Proposed Changes in FERC Gas Tariff 

December 10.1980. 

Take notice that Consolidated Gas 
Supply Corporation (Consolidated), on 
November 20,1980, tendered for filing, 
pursuant to Section 13.5 of the General 
Terms and Conditions of its FERC Gas 
Tariff, Third Revised Volume No. 1 and 
Ordering Paragraph (B) of Opinion No. 

98 in Docket No. RP8O-108, issued 
September 30,1980, Twenty-Third 
Revised Sheet No. 16. The revised tariff 
sheet, proposed to be effective January 
1,1981, reflects the Gas Research 
Institute’s 1981 funding unit of 0.564 per 
Mcf (0.544 per dt). 

While Consolidated believes no 
waivers are necessary, Consolidated 
requests a waiver of any of the 
Commission's Rules and Regulations as 
may be deemed necessary to permit the 
revised tariff sheet to become effective 
as proposed. 

Copies of this filing were served upon 
Consolidated's jurisdictional customers 
as well as interested State Commissions. 

Any persons desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
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825 North Capitol Street N.E., 
Washington, D.C. 20426, in accordance 
with §5 1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
1.8,1.10). All such petitions or protests 
should be filed on or before December 

16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any persons wishing to 
become a party must file a petition to 
intervene. Copies of this application are 
on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|HI Doc. 80-38789 Filed 12-13-00:8:45 am| 

BILLING CODE 0450-85-41 


(Docket No. ES81-16-000] 

Consumers Power Co.; Application 

December 9.1980. 

Take notice that Consumers Power 
Company (“Consumers”) on December 

3.1980, filed its Application for 
Authority to issue short-term notes 
aggregating $175,000,000 dated 
December 31,1980, which will mature on 
December 31,1982. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 

18.1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on File 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

IFR Doc 80-38770 Piled 12-12-80; 8:45 ttm| 

BILUNG CODE 6450-85-44 


[Docket No. EC81-2-000] 

Consumers Power Co.; Application 

December 9.1980. 

The Filing company submits the 
following: 

Take Notice that Consumers Power 
Company (“Consumers Power”) has 
submitted an application pursuant to 
Section 203(a) of the Federal Power Act 
for authorization to sell an undivided 


ownership interest to Northern Michigan 
Electric Cooperative, Inc. not to exceed 
24 percent and an undivided ownership 
interest to Wolverine Electric 
Cooperative, Inc. not to exceed 12 
percent in Consumers Power’s 345 kV 
double circuit transmission line 
extending from the Campbell 345 kV 
Substation to the Palisades-Tailmade 
345 kV transmission line. The 
transmission line which is the subject of 
this application extends from Ottawa 
County, Michigan. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, in accordance 
with §§ 1.8 and 1.10 of the Commission's 
Rules of Practice and Procedure. All 
such petitions or protests should be filed 
on or before December 29,1980. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must File a petition to intervene. Copies 
of this Filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FK Doc. 80-30771 Filed 12-12-80; 6:45 am) 

BILUNG CODE 0450-85-44 
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a "D" 
after the section code. Estimated annual 
production (PROD) is in million cubic 
feet (MMcf). An (*) preceding the 
control number indicates that other 
purchasers are listed at the end of the 
notice. 

The applications for determination in 
these proceedings together with a copy 
or description of other materials in the 
record on which such determinations 
were made are available for inspection, 
except to the extent such material is 
treated as confidential under 18 CFR 
275.206, at the Commission’s Division of 
Public Information, Room 1000, 825 
North Capitol Street. N.E., Washington, 
D.C. 20426. 

Persons objecting to any of these 
determinations may, in accordance with 
18 CFR 275.203 and 18 CFR 275.204, file a 
protest with the Commission on or 
before December 30,1980. 

Please reference the FERC Control 
Number (JD No.) in all correspondence 
related to these determinations. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-38801 Filrd 12-12-80; &45 um| 

BILLING CODE 6450-85-M 
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The above notices of determination 
were received from the indicated 
jurisdictional agencies by the Federal 
Energy Regulatory Commission pursuant 
to the Natural Gas Policy Act of 1978 
and 18 CFR 274.104. Negative 
determinations are indicated by a "D" 
after the section code. Estimated annual 
production (PROD) is in million cubic 
feet (MMcf). An (*) preceeding the 
control number indicates that other 
purchasers are listed at the end of the 
notice. 

The applications for determination in 
these proceedings together with a copy 
or description of other materials in the 
record on which such determinations 
were made are available for inspection, 
except to the extent such material is 
treated as confidential under 18 CFR 
275.206. at the Commission’s Division of 
Public Information, Room 1000, 825 
North Capitol Street, NE., Washington. 
D.C. 20428. 

Persons objecting to any of these 
determinations may, in accordance with 
18 CFR 275.203 and 18 CFR 275.204, file a 
protest with the Commission on or 
before December 30,1980. 

Please reference the FERC Control 
Number (JD No) in all correspondence 
related to these determinations. 

Kenneth F. Plumb, 

Secretary . 

|FK Doc 90-3*802 Piled 12-12-80; 8:45 am| 

BILLING COOC 5450-8S-M 


(Docket No. TA81-1-12-000] 

Distrigas Corp. and Distrigas of 
Massachusetts Corp.; Rate Change 
Pursuant to Purchased Gas Cost 
Adjustment Provision 

December 9,1960. 

Take notice that Distrigas Corporation 
(Distrigas) on November 28.1980 
tendered for filing Sixth Revised Sheet 
No. 1 to its FERC Gas Tariff and 
Distrigas of Massachusetts Corporation 
(DOMAC) on the above date tendered 
for filing Sixth Revised Sheet No. 3A. 

Sixth Revised Sheet No. 1 and Sixth 
Revised Sheet No. 3A are being filed 
pursuant to Distrigas* and DOMAC’s 
purchased LNG cost adjustment 
provision set forth in their respective 
tariffs. The Distrigas rate change is 
being filed to reflect in its sales rate to 
DOMAC a redetermination (increase) of 
the price paid for the purchase of LNG 
from its supplier SONATRACH in 
accordance with the Distrigas- 
SONATRACH Agreement for Sale and 
Purchase of Liquefied Natural Gas 
together with demurrage and the 


amortization over the six-month period, 
January 1,1981 through June 30,1981, of 
the balance in the unrecovered 
purchased LNG cost account. 

The DOMAC rate change is being 
filed to reflect the Distrigas rate change 
in DOMAC’s rates for resale to its 
distribution customer companies and the 
amortization over the six-month period, 
January 1,1981 through June 30,1981, of 
the balance in DOMACs unrecovered 
purchased LNG cost account and the 
GR1 Surcharge. 

Distrigas and DOMAC request that 
the proposed tariff sheets become 
effective January 1,1981 to coincide 
with the change in LNG costs from 
SONATRACH. 

A copy of this filing is being served on 
all affected parties and interested State 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington. 
D.C. 20428, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proeeding. Any person wishing to 
become a party must file a petition to 
invervene. Copies of this filing are on 
file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(PR Doc. 00-38772 Filed 12-12-80; 8:45 am| 

BILLING COOC 6450-85-Jfl 


[Docket No. TA81-1-2-000 (PGA81-1, 
IPR81-1, DCA81-1)] 

East Tennessee Natural Gas Co.; Rate 
Filing Pursuant to Tariff Rate 
Adjustment Provisions 

December 9.1980. 

Take notice that on December 1,1980, 
East Tennessee Natural Gas Company 
(East Tennessee) tendered for filing 
Thirty-Fourth Revised Sheet No. 4 and 
Second Revised Sheet Nos. 4A and 4B of 
Sixth Revised Volume No. 1 of its FERC 
Gas Tariff to be effective January 1, 

1981. 

East Tennessee states that the sole 
purpose of these tariff sheets is to reflect 
various rate adjustments pursuant to the 
General Terms and Conditions of its 
tariff as follows: 


(1) A PGA Rate Adjustment pursuant to 
Section 22; 

(2) A Curtailment Credit Rate Adjustment 
pursuant to Section 24; 

(3) A GRf rate adjustment pursuant to 
Section 25; and 

(4) Estimated Incremental Pricing 
Surcharges pursuant to Section 28 

East Tennessee also states that copies 
of the filing have been mailed to all of 
its jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE, Washington. 
D.C. 20426, in accordance with 55 1-8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary . 

(FR Doc. 80-38773 Filed 12-12-80:8:46 ami 
BILLING CODE 6450-85-* 


[Docket No. TA81-1-33-0001 

El Paso Natural Gas Co.; Ctiange in 
Rate 

December 10,1980. 

Take notice that on November 28, 
1980, El Paso Natural Gas Company ("El 
Paso") filed, pursuant to Part 154 of the 
Federal Energy Regulatory 
Commission’s ("Commission") 
Regulations Under the Natural Gas Act, 
the following revised tariff sheets to its 
FERC Gas Tariff, Original Volume No. 1, 
Third Revised Volume No. 2 and 
Original Volume No. 2A: 


Tariff volume Tariff sheot 


Original Volume No. 1_ Thrd Substitute Twenty seventri 

Revised Sheet No. 3-Q. 

Third Revised Volume Third Substitute Eighteenth Re- 
No-2. vised Shoot No. 1-0. First 

Substitute Ninth Revised 
Sheet No. 1-0.2. 

Original Volume No. 2A_Third Substitute Nineteenth Re¬ 

vised Sheet No. 1-C Second 
Substitute Fourteenth Revised 
Sheet Na 1-0. 


El Paso states that on June 2,1980, the 
Gas Research Institute ("CR1") filed, at 















82330 


Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 / Notices 


% 

Docket No. RP80-108, its fourth annual 
application setting forth its calendar 
year 1981 research, development and 
demonstration ("R&D”) program and a 
related five-year plan for the period 
1981-1985. By Opinion No. 96 and 
accompanying order issued September 
30.1980, at Docket No. RP80-108, the 
Commission approved said GRI 
application and a related calendar year 
1981 funding unit of 0.56$ per Mcf to be 
collected from GRI members for each 
Mcf sold under specified GRI funding 
services commencing January 1,1981. 
Accordingly, El Paso states that the 
purpose of the subject filing is to give 
notice of a change in the GRI Funding 
Adjustment unit rate from the currently 
effective 0.48$ per Mcf to said approved 
rate of 0.56$ per Mcf, commencing on 
January 1,1981, which will be applied as 
an adjustment to the jurisdictional rates 
applicable under the rate schedule 
services provided by El Paso which are 
subject to said GRI Funding Unit 

The Commission, in ordering 
paragraph (B) of its Opinion No. 96, 
permitted the affected jurisdictional 
members to collect the general funding 
unit of 0.56$ per Mcf commencing 
January 1,1981. Accordingly, El Paso 
has requested that the tendered tariff 
sheets be made effective January 1,1981. 

El Paso also states that copies of the 
filing have been served upon all of El 
Paso’s interstate system customers and 
all interested state regulatory 
commissions. 

Any person desiring to be heard or to 
make any protest with reference to said 
tariff filing should, on or before 
December 16,1980, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations Under the Natural Gas Act 
(18 CFR 157.10). Protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken, but will not serve to make any 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding must file a petition to 
intervene in accordance with the 
Commission’s rules. Copies of this filing 
are on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 80-38774 Filed 12-12-80: 8:43 am) 

BILLING CODE $450-85-81 


(Docket No. TA81-1-34-0011 

Florida Gas Transmission Co.; 

Proposed Changes in Rates and 
Charges Under the Gas Research 
Institute Charge Adjustment 

December 9,1980. 

Take notice that on November 28, 

1980, Florida Ga9 Transmission 
Company (FGT), P.O. Box 44, Winter 
Park, Florida 32790, tendered for filing 
the following tariff sheets to its F.E.R.C. 
Gas Tariff. 

Original Volume No. 1 

Substitute 26th Revised Sheet No. 3-A. 

Substitute 25th Revised Sheet No. 3-A. 

The aforementioned tariff sheets 
contain changes in the resale rates in 
rate schedules G and I resulting from 
Section 19 (Gas Research Institute 
Charge Adjustment Provision) in the 
Company’s F.E.R.C. Gas Tariff and the 
Commission’s Opinion No. 96 issued on 
September 30,1980, in Docket No. RP 
80-109. FGT proposes to make the rate 
changes effective January 1,1981. 

FGT further requests that should the 
Commission permit the rates filed in 
Docket No. RP 81-7-000 to become 
effective as proposed on December 1, 
1980, that the Commission approve 
Substitute 26th Revised Sheet No. 3-A to 
be effective January 1,1981. Should the 
Commission suspend the rates filed in 
Docket No. RP 81-7-000, FGT requests 
that the Commission approve Substitute 
25th Revised Sheet No. 3-A to be 
effective January 1,1981. 

According to FGT, the changes 
contained in the above identified tariff 
sheets are made in accordance with the 
Gas Research Institute Charge 
Adjustment Provision in its tariff 
(Section 19, General Terms and 
Conditions) and Opinion No. 96 (Docket 
No. RP 80-108) approved by the 
Commission on September 30,1980. 

The effect of the above mentioned 
adjustment for Rate Schedules G and I is 
to increase the GRI charge from .048$/ 
Therm to .056$/Therm, or an increase of 
.008$/Therm. The annual effect on Rate 
Schedule G and I is an increase of 
approximately $69,000. 

FGT states that a copy of its filing has 
been served on all customers affected 
by the rate change and the Florida 
Public Service Commission and is being 
posted. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commissions 
Rules of Practice and Procedure (18 CFR 
1.8,1.10). All such petitions or protests 


should be filed on or before Dec. 16, 
1980. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application are 
on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary . 

JFK Doc. 80-38775 Filed 12-12-80: 8:45 am) 

BILLING CODE 6450-85-41 


(Docket No. TA81-1-13-000 (PGA81-1)1 

Gas Gathering Corp.; Proposed 
Change in Rates Under Purchased Gas 
Adjustment Clause Provision 

December 9.1980. 

Take notice that Gas Gathering 
Corporation (GGC), on December 1, 

1980, tendered for filing proposed 
changes in its FERC Gas Tariff 
providing for increased charges to 
Transcontinental Gas Pipe Line 
Corporation (Transco), its sole 
jurisdictional customer, under GGC’s 
PGA clause. 'Hie proposed changes 
would increase the rate charged Transco 
by 37.40468 cents per Mcf from those 
rates presently in effect. The proposed 
changes are proposed to be made 
effective Janaury 1,1981. GGC states 
that the filing is made to allow it to 
recover increased current costs of 
purchased gas, and to reduce the 
balance of its Unrecovered Purchased 
Gas Cost Account as of September 30, 
1980, through a six-month surcharge. 

A copy of the filing has been served 
upon Transco. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE. ( Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 C.F.R. 1.8, 
1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-38776 Filed 12-12-80: 6:46 «mj 

BILLING COOE $450-65-44 
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(Docket No. CP66-111-001, etc.1 

Great Lakes Gas Transmission Co.; 
Application 

December 9.1980. 

Take notice that on November 19, 

1980. Great Lakes Gas Transmission 
Company (Applicant). 2100 Buhl 
Building. Detroit, Michigan 48226, filed 
in Docket No. CP66-111-001, et a/., an 
application pursuant to Executive Order 
Nos. 10485 and 12038 and the Secretary 
of Energy's Delegation Order No. 0204- 
55 to amend its permit to allow 
construction, operation, maintenance, 
and connection of minor facilities at the 
international boundary between 
Minnesota and Manitoba Providence, 
Canada, all as more fully set forth in the 
application which is on file with the 
Commission and open for public 
inspection. 

It is stated that Applicant was 
authorized by order dated November 5, 
1980. in Docket No. CP80-512 to 
construct and operate 0.7 mile of 36-inch 
pipeline loop on its existing pipeline 
system between mile post 0.1 near the 
United States-Canadian international 
boundary and mile post 0.7 at 
Applicant’s Compressor Station No. 1 
near St. Vincent, Minnesota. Applicant 
states that it has now received a 
commitment from TransCanada Pipe 
Lines Limited (TransCanada) concerning 
facilities built near the Emerson, 
Manitoba, International Boundary. 
Therefore, it is stated, the valve section 
between TransCanada's Emerson Meter 
Station and the St. Vincent Compressor 
Station could be completed. 

Applicant proposes to construct and 
operate the U.S. portion of the valve 
section under an amendment to 
Applicant’s permit issued June 23,1967, 
as amended October 1 , 1976, in Docket 
No. CP66-111. et a/. The looping pipeline 
authorized under Docket No. CP80-512 
would not be put into service until the 
requested amended permit is issued, it is 
stated. 

Applicant asserts that the valve is 
necessary to allow pipeline maintenance 
without the total loss of throughput at 
the international boundary. 

Applicant states that the cost of 
construction would be covered by funds 
from previously authorized cost 
estimates saved due to a decision not to 
construct a hot tap. Construction on the 
Canadian portion would be performed 
and paid for by TransCanada at an 
estimated cost of $230,000 (1980 
Canadian dollars). 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 30,1980, file with the Federal 


Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’9 Rules. 

Kenneth F. Plumb, 

Secretory. 

(FR Doc. 80-38777 Filed 12-12-80.8:45 am) 

BILLING CODE 6450-85-M 


[Docket No. RP81-18-000] 

High Island Offshore System; 

Proposed Changes in FERC Gas Tariff 

December 10,1980. 

Take notice that on December 1,1980, 
High Island Offshore System (HIOS) 
tendered for filing proposed changes to 
its FERC Gas Tariff, Original Volume 
No. 1. The proposed changes would 
increase revenues from jurisdictional 
transportation services by 
approximately $11.6 million based on 
the 12-month period ending August 31, 
1980, as adjusted, compared with the 
revenues generated through the 
presently effective rates. 

HIOS states that the principal reasons 
for the rate changes filed herein are as 
follows: 

(a) Increased levels of operation and 
maintenance expenses, including those due to 
continuing inflationary pressures: 

(b) Change in the method of computing 
depreciation to a unit of production method: 

(c) Increased costs of capital which result 
in an overall rate of return of 10.98% which is 
required to afford HIOS the opportunity to 
earn a fair and reasonable return: and 

(d) A reduction in the charge applicable to 
separation facilities. 

HIOS requests an effective date of 
January 1 , 1981, for the proposed 
Revised Sheets. HIOS states that it 
served copies of this filing upon all of its 
shippers. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
18,1980. Protests will be considered by 


the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-38778 Filed 12-12-00: 8:46 am) 

BILLING CODE 6450-8S-M 


[Docket No. ER81-147-000] 

Holyoke Power and Electric Co.; Filing 

December 9.1980. 

The filing Company submits the 
following: 

Take notice that Holyoke Power and 
Electric Company (the “Company”) on 
December 1,1980, tendered for filing an 
Amendment No. 9 to its Electric Service 
Agreement with the Town of South 
Hadley, Massachusetts (the Company's 
FPC No. 4). The Company proposes that 
the amendment become effective on 
January 1,1981. 

The Company states that the rate 
schedule amendment provides for (1) 
increased demand charges which would 
result in an increase of approximately 
$385,407 in test year revenues, and (2) a 
provision synchronizing charges in fuel 
costs and fuel adjustment clause 
revenues. The Company further states 
that South Hadley has agreed to the rate 
schedule amendment. 

The Company states that it is a 
weakened financial condition and the 
proposed rate increase is essential to 
maintain its ability to provide service. 

The amendment provides for an initial 
effective date of January 1,1981 and has 
been executed by South Hadley. The 
Company has requested waiver of the 
requirements of Section 35.3 of the 
Commission's regulations to permit its 
filing to be made less than 60 days prior 
to the proposed effective date of January 
1,1981. 

The Company states that copies of the 
filing were served upon South Hadley 
and the Department of Public Utilities of 
the Commonwealth of Massachusetts. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission's Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
29,1980. Protests will be considered by 
the Commission in determining the 
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appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary 

|FR Doc. 80-38779 Filed 12-12-80; 8:45 am] 

BILLING CODE 6450-85-M 


[Docket No. ER81-148-000] 

Holyoke Water Power Co.; Filing 

December 9,1980. 

The Filing Company submits the 
following: 

Take notice that Holyoke Water 
Power Company (the “Company”) on 
December 1,1980, tendered for filing an 
Agreement Amending its Resale Rate 
CD-I with the City of Chicopee 
Municipal Lighting Plant. The Company 
proposes that the amendment become 
effective on January 1,1981. 

The Company states that the rate 
schedule amendment provides for (1) 
increased demand charges which would 
result in an increase of approximately 
$612,720 in test year revenues, and (2) a 
provision synchronizing charges in fuel 
costs and fuel adjustment clause 
revenues. The Company further states 
that Chicopee has agreed to the rate 
schedule amendment. 

The Company states that it is in a 
financially weakened condition and the 
proposed rate increase is essential to 
maintain its ability to provide service. 

The amendment provides for an initial 
effective date of January 1,1981, and has 
been executed by Chicopee. The 
Company has requested waiver of the 
requirements of Section 35.3 of the 
Commissions’ regulations to permit its 
Filing to be made less than 60 days prior 
to the proposed effective date of January 
1.1981. 

The Company states that copies of the 
filing were served upon Chicopee and 
the Department of Public Utilities of the 
Commonwealth of Massachusetts. 

Any person desiring to be heard or to 
protest said filing should File a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with §§1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
29,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 


the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

jFR Doc 80-38780 Filed 12-12-80; 8:45 am) 

BILLING CODE 6450-85-44 


[Docket No. RP80-114-001] 

Inter-City Minnesota Pipelines Ltd., 

Inc.; Proposed Changes in FERC Gas 
Tariff 

December 10.1980. 

Take notice that on November 20, 

1980, Inter-City Minnesota Pipelines 
Ltd.. Inc. (“Inter-City”) tendered for 
filing proposed Fourteenth Revised 
Sheet No. 4, Original Volume No. 1 of its 
FERC Gas Tariff superseding Thirteenth 
Revised Sheet No. 4, Original Volume 
No. 1. 

As required by Section 
154.38(d)(4)(vi)(a) of the Commission’s 
Regulations, the Filing restates Inter- 
City’s base tariff rates so as to include 
the results of prior PGA adjustments. 
There are no changes in existing rate 
levels charged to Inter-City's customers. 

Inter-City further states that copies of 
this filing have been served upon its 
customers and the Public Service 
Commission of Minnesota. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
16.1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this Filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-38781 Filed 12-12-80; 8:45 am) 

BILUNG CODE 6450-85-44 


[Docket No. RP80-7-001] 

Kentucky West Virginia Gas Co.; 
Change in Rates 

December 10.1980. 

Take notice that Kentucky West 
Virginia Gas Company (Kentucky West) 


on November 20,1980, tendered for 
filing with the Commission the following 
tariff sheets to its FERC Gas Tariff, First 
Revised Volume No. 1, required by 
Commission’s Order issued October 30, 
1980, in settlement of its rate proceeding 
in Docket No. RP80-7: 

a. Sixteenth Revised Sheet No. 27, 

Superseding Fifteenth Revised Sheet No. 
27 

b. Seventeenth Revised Sheet No. 27. 

Superseding Sixteenth Revised Sheet No. 
27 

c. Original Sheet No. 29 

d. Original Sheet No. 30 

e. Original Sheets No. 31-37 

f. Eighteenth Revised Sheet No. 27. 

Superseding Seventeenth Revised Sheet 
No. 27 

g. Nineteenth Revised Sheet No. 27, 

Superseding Eighteenth Revised Sheet 
No. 27 

h. Twenty-First Revised Sheet No. 27. 

Superseding Twentieth Revised Sheet 
No. 27 

Kentucky West states that a copy of 
its filing has been made upon all parties 
to this proceeding and any additional 
parties required to be served by Section 
1.18(e)(i)(iv) of the Commission’s Rules. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before Dec. 16, 
1980. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this Filing are on Tile 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-38782 Filed 12-12-80; 8:45 am| 

BILUNG CODE 6450-85-44 


(Docket No. TA81-1-46-0001 

Kentucky West Virginia Gas Co.; 
Proposed Change in Tariff Sheets 

December 10,1980. 

Take notice that Kentucky West 
Virginia Gas Company (Kentucky West) 
on November 28,1980, tendered for 
filing with the Commission the following 
revised tariff sheets to Kentucky West s 
FERC Gas Tariff, First Revised Volume 
No. 1, to become effective January 1, 
1981. 

Fourth Revised Sheet No. 8 
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Fourth Revised Sheet No. 10 

The revised tariff sheets amend 
Kentucky West’s Gas Research Institute 
(GRI) Funding charge to place in effect 
the new GRI funding unit of 5.6 mils per 
dth as approved by FERC in Opinion 
No. 96, issued September 30,1980, under 
Docket No. RP80-108. 

Kentucky West states that copy of its 
filing has been served upon Kentucky 
West’s jurisdictional customers and the 
Kentucky Energy Regulatory 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protest should 
be filed on or before Dec. 16,1980. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-38753 FUed 12-12-80; 8:45 am) 

BILLING CODE 6450-85-** 


[Project No. 3485) 

Kittitas County Public Utility District 
No. 1 and City of Ellensburg; 
Application for Preliminary Permit 

December 9,1980. 

Take notice that Kittitas County 
Public Utility District No. 1 and City of 
Ellensburg (Applicants) filed on 
September 18,1980, an application for 
preliminary permit [pursuant to the 
Federal Power Act, 16 U.S.C. §§ 791(a)- 
825(r)J for proposed Project No. 3485 to 
be known as the Cle Elum Hydroelectric 
Project to be located at the toe of the 
existing U.S. Water and Power 
Resources Service’s (WPRS) Cle Elum 
Dam located on the Cle Elum River in 
Kittitas County, near the town of Cle 
Elum. Washington. The application is on 
file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. Floyd M. 

Weir. Manager, Kittitas County Public 
Utility District No. 1,1400 East Vantage 
Highway, Ellensburg, Washington 98926 
and Mr. Robert H. Walker, City 
Manager, City of Ellensburg, P.O. Box 
1087. Ellensburg, Washington 98926, 


with copies to: CH2M HILL, Attention: 
Mr. John Mayo, 1800 Rainier Place, 
Yakima. Washington 98903. Any person 
who wishes to file a response to this 
notice should read the entire notice and 
must comply with the requirements 
specified for the particular kind of 
response that person wishes to file. 

Project Description —The proposed 
project would consist of: (1) a 900-foot 
long, 13-foot diameter steel penstock (to 
be inserted in the existing outlet 
conduit) serving; (2) a powerhouse to 
contain a vertical Kaplan-type turbine- 
generator, operating under a head of 122 
feet with rated capacity of 20 MW; and 
(3) approximately 0.7 mile of 
transmission line to connect to an 
existing Puget Sound Power and Light 
Company’s distribution system. 

The Applicant estimates that the 
average annual energy output would be 
79,000,000 kWhs. 

Purpose of Project —The power 
generated at the project would be used 
to offset power purchases now being 
made by the Applicant to supply its 
customers. Any surplus power would be 
offered for sale to northwestern utilities. 

Proposed Scope and Cost of Studies 
Under Permit —The Applicant has 
conducted some reconnaissance studies 
of the site. The Applicant now seeks 
issuance of a preliminary permit for a 
period of 36 months during which it 
would prepare a definitive project report 
that would include engineering, 
economic, and environmental data. The 
cost of these activities, the preparation 
of an environmental report, obtaining 
agreements with various Federal, State, 
and local agencies, and preparation of 
an FERC license application is 
estimated by the Applicant to be about 
$105,000. 

Purpose of Preliminary Permit —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments— Federal. State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 


as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before January 21,1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
March 23,1981. A notice of intent must 
conform with the requirements of 18 
CFR § 4.33 (b) and (c) (1980). A 
competing application must conform 
with the requirements of 18 CFR § 4.33 
(a) and (d) (1980). 

Comments, Protests, or Petitions to 
Intervene —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR § 1.8 or §1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in 5 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intevene, 
in accordance with the Commission's 
Rules. Any comments, protests, or 
petition to intervene must be received 
on or before January 21,1981. 

Filing and Service of Responsive 
Documents —Any comments, notices or 
intent, competing applications, protests, 
or petitions to intevene must bear in all 
capital letters the title ’’Comments,” 
“Notice of Intent to File Competing 
Application,” “Competing Application”, 
“Protest,” or “Petition to Intervene”, as 
applicable. Any of the filings must also 
state that it is make in response to this 
notice of application for preliminary 
permit for Project No 3485. Any 
comments, notices of intent, competing 
applications, protests, or petitions to 
intervene must be filed by providing the 
original and those copies required by the 
Commission’s regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer. Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First Street, 
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N.W., Washington, D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-30784 Piled 12-12-80. 8:45) 

BILLING CODE 6450-88-11 


[Project No. 3466] 

Kittitas County Public Utility District 
No. 1; Application for Preliminary 
Permit 

December 9,1980. 

Take notice that Kittitas County 
Public Utility District No. 1 (Applicant) 
filed on September 18,1980, an 
application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U.S.C. §§ 791(a)-825(r)] for proposed 
Project No. 3486 to be known as the 
Easton Hydroelectric Project to be 
located at the base of the existing U.S 
Water and Power Resources Service’s 
(WPRS) Easton Dam located on the 
Yakima River in Kittitas County', near 
the town of Easton, Washington. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Floyd M. Weir, Manager, Kittitas County 
Public Utility District No. 1,1400 East 
Vantage Highway, Ellensburg, 
Washington 98926, with copies to: 

CH2M HILL, Attention: Mr. John Mayo. 
1800 Rainier Place, Yakima. Washington 
98903. Any person who wishes to file a 
response to this notice should read the 
entire notice and must comply with the 
requirements specified for the particular 
kind of response that person wishes to 
file. 

Project Description —The proposed 
project would consist of: (1) two 50-foot 
long, 8-foot diameter steel penstocks (to 
be fitted into the two existing sluceways 
at each end of the dam) serving; (2) two 
powerhouses each containing one 
turbine-generator unit, to operate under 
a head of 40 feet, with total rated 
capacity, for both powerhouses, of 3 
MW; and (3) an approximately 1,000- 
foot long, 69-kV transmission line to 
connect to an existing Puget Sound 
Power and Light Company line. 

The Applicant estimates that the 
average annual energy output would be 
11.3 million kWhs. 

Purpose of Project —The power 
generated at the project would be used 
to offset power purchases now being 
made by the Applicant to supply its 


customers. Any surplus power would be 
offered for sale to northwestern utilities. 

Proposed Scope and Cost of Studies 
Under Permit. The Applicant has 
conducted some reconnaissance studies 
of the site. The Applicant now seeks 
issuance of a preliminary permit for a 
period of 36 months during which it 
would prepare a definitive project report 
that would include engineering, 
economic, and environmental data. The 
cost of these activities, the preparation 
of an environmental report, obtaining 
agreements with various Federal, State, 
and local agencies; and preparation of 
an FERC license application is 
estimated by the Applicant to be about 
$80,000. 

Purpose of Preliminary Permit —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before January 21,1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
March 23,1981. A notice of intent must 
conform with the requirements of 18 
C.F.R. § 4.33 (b) and (c) (1980). A 
competing application must conform 
with the requirements of 18 C.F.R. § 4.33 
(a) and (d) (1980). 

Comments. Protests , or Petitions to 
Intervene —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 


Procedure, 18 CFR § 1.8 or § 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission’s 
Rules. Any comments, protest, or 
petition to intervene must be received 
on or before January 21,1981. 

Filing and Service of Responsive 
Documents —Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION’’, 
“COMPETING APPLICATION”. 
“PROTEST’, or “PETITION TO 
INTERVENE”, as applicable. Any of 
these filings must also state that it is 
made in response to this notice of 
application for preliminary permit for 
Project No. 3486. Any comments, notices 
of intent, competing applications, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission's regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission. 285 North 
Capitol Street, NE., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First Street, 
N.W., Washington, D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc BO-38785 Filed 12-12-00.8:45 am] 

BILUNG CODE 6450-85-M 


( Project No. 3488] 

Kittitas County Public Utility District 
No. 1 and City of Ellensburg; 
Application for Preliminary Permit 

December 9.1980. 

Take notice that Kittitas County 
Public Utility District No. 1 and City of 
Ellensburg (Applicants) jointly filed on 
September 18,1980, an application for 
preliminary permit [pursuant to the 
Federal Power Act, 16 U.S.C. §§ 791(a)— 
825(r)J for proposed Project No. 3488 to 










Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 / Notices 


82335 


be known as the Keechelus 
Hydroelectric Project to be located at 
the toe of the existing U.S. Water and 
Power Resource Service’s (WPRS) 
Keechelus Dam located on the Yakima 
River in Kittitas County, near the town 
of Easton, Washington. The application 
is on file with the Commission and is 
available for public inspection. 
Correspondence with the Applicant 
should be directed to: Mr. Floyd M. 

Weir, Manager. Kittitas County Public 
Utility District No. 1,1400 East Vantage 
I lighway. Ellensburg, Washington 98926, 
and Mr. Robert H. Walker, City 
Manager, City of Ellensburg. P.O. Box 
1087, Ellensburg, Washington 98926. 
with copies to: CH2M HILL, Attention: 
Mr. John Mayo, 1800 Rainier Place, 
Yakima, Washington 98903. Any person 
who wishes to Tile a response to this 
notice should read the entire notice and 
must comply with the requirements 
specified for the particular kind of 
response that person wishes to file. 

Project Description. —The proposed 
project would consist of: (1) a 300-foot 
long, 10-foot diameter steel penstock (to 
be inserted into the existing outlet 
tunnel) serving; (2) a powerhouse to 
contain a turbine-generator unit, 
operating under a head of 68 feet, with a 
rated capacity of 4.4 MW; and (3) an 
existing Puget Sound Power and Light 
Company's (Puget Sound) 12.5-kV 
transmission line to transmit project 
power to a tie point on Puget Sound's 
distribution system. 

The Applicant estimates that the 
average annual energy output would be 
16.2 million kWhs. 

Purpose of Project. —The power 
generated at the project would be used 
to offset power purchases now being 
made by the Applicant to supply its 
customers. Any surplus power would be 
offered for sale to northwestern utilities. 

Proposed Scope and Cost of Studies 
Under Permit. —The Applicant has 
conducted some reconnaissance studies 
of the site. The Applicant now seeks 
issuance of a preliminary permit for a 
period of 36 months during which it 
would prepare a definitive project report 
that would include engineering, 
economic, and environmental data. The 
cost of these activities, the preparation 
of an environmental report, obtaining 
agreements with various Federal, State, 
and local agencies, and preparation of 
an FERC license application is 
estimated by the Applicant to be about 
$90,000. 

Purpose of Preliminary Permit. —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 


Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments. —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications. —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before January 21,1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
March 23.1981. A notice of intent must 
conform with the requirements of 18 
CFR § 4.33(b) and (c) (1980). A 
competing application must conform 
with the requirements of 18 CFR 
§ 4.33(a) and (d) (1980). 

Comments , Protests . or Petitions to 
Intervene —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR § 1.8 or § 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission's 
Rules. Any comments, protest, or 
petition to intervene must be received 
on or before January 21,1981. 

Filing and Service of Responsive 
Documents —Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”. 


“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable. Any of 
these filings must also state that it is 
made in response to this notice of . 
application for preliminary permit for 
Project No. 3488. Any comments, notices 
of intent, competing applications, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission's regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First Street, 
N.W., Washington, D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

|KR Doc. 80-38786 Filed 12-13-80; 6 45 «m) 

BILLING CODE 6450-85-M 


(Project No. 3489] 

Kittitas County Pubiic Utility District 
No. 1; Appiication for Preliminary 
Permit 

December 9.1980. 

Take notice that Kittitas County 
Public Utility District No. 1 (Applicant) 
filed on September 18,1980, an 
application for preliminary permit 
(pursuant to the Federal Power Act. 16 
U.S.C. §§ 791(a)—825(r)J for proposed 
Project No. 3489 to be known as the 
Roza Hydroelectric Project to be located 
at the base of the existing U.S. Water 
and Power Resources Service's (WPRS) 
Roza Diversion Dam located on the 
Yakima River in Kittitas County, near 
the town of Yakima. Washington. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Floyd M. Weir, Manager. Kittitas County 
Public Utility District No. 1.1400 East 
Vantage Highway, Ellensburg. 
Washington 98926, with copies to: 

CH2M HILL, Attention: Mr. John Mayo, 
1800 Rainier Place, Yakima, Washington 
98903. Any person who wishes to file a 
response to this notice should read the 
entire notice and must comply with the 
requirements specified for the particular 
kind of response that person wishes to 
file. 

Project Description —The proposed 
project would consist of: a powerhouse. 
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to be located at the base of the existing 
dam and using the existing outlet works, 
to contain a propeller-type, turbine- % 
generator to operate under a head of 30 
feet with a rated capacity of 6 MW. An 
existing WPRS transmission line would 
be used to transmit project power to the 
Selah Substation. 

Purpose of Project —The power 
generated at the project would be used 
to offset power purchases now being 
made by the Applicant to supply its 
customers. Any surplus power would be 
offered for sale to the northwestern 
utilities. It is estimated that the 
proposed project would be capable of 
producing an annual output of about 11.3 
million kWhs. 

Proposed Scope and Cost of Studies 
Under Permit —The Applicant has 
conducted some reconnaissance studies 
of the site. The Applicant now seeks 
issuance of a preliminary permit for a 
period of 36 months during which time it 
would prepare a definitive project report 
that would include engineering, 
economic, and environmental data. The 
cost of these activities, the preparation 
of an evironmental report, obtaining 
agreements with various Federal, State, 
and local agencies, and preparation of 
an FERC license application is 
estimated by the Applicant to be about 
$113,000. 

Purpose of Preliminary Permit —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before January 21,1981, either the 


competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
March 23,1981. A notice of intent must 
conform with the requirements of 18 
CFR § 4.33(b) and (c) (1980). A 
competing application must conform 
with the requirements of 18 CFR 
§ 4.33(a) and (d) (1980). 

Comments , Protests , or Petitions to 
Intervene —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR § 1.8 or § 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission’s 
Rules. Any comments, protest, or 
petition to intervene must be received 
on or before January 21,1981. 

Filing and Service of Responsive 
Documents —Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”. 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable. Any of 
these filings must also state that it is 
made in response to this notice of 
application for preliminary permit for 
Project No. 3489. Any comments, notices 
of intent, competing applications, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission’s regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch, Division of Hydropower 
Licensing. Federal Energy Regulatory 
Commission, Room 208, 400 First Street, 
N.W., Washington, D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 


of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc 80-38787 Filed 12-12-80: 8:45 am| 

BILLING COOE 6450-85-M 


[Project No. 3487J 

Kittitas County Public Utility District 
No. 1 and City of Ellensburg; 
Application for Preliminary Permit 

December 9.1980. 

Take notice that Kittitas County 
Public Utility District No. 1 and City of 
Ellensburg (Applicants) Bled on 
September 18,1980, an application for 
preliminary permit [pursuant to the 
Federal Power Act. 16 U.S.C. §§ 791(a)- 
825(r)J for proposed Project No. 3487 to 
be known as the Kachess Hydroelectric 
Project to be located at the toe of an 
existing U.S. Water and Power Resource 
Service's (WPRS) Kachess Lake located 
on the Kachess River in Kittitas County, 
near the towns of Easton and Cle Elum, 
Washington. The application is on file 
with the Commission and is available 
for public inspection. Correspondence 
with the Applicant should be directed 
to: Mr. Floyd M. Weir, Manager, Kittitas 
County Public Utility District No. 1,1400 
East Vantage Highway, Ellensburg, 
Washington 98926, and Mr. Robert H. 
Walker, City Manager, City of 
Ellensburg, P.O. Box 1087, Ellensburg. 
Washington 98926, with copies to: 

CH2M HILL, Attention: Mr. John Mayo, 
1800 Rainier Place, Yakima, Washington 
98903. Any person who wishes to file a 
response to this notice should read the 
entire notice and must comply with the 
requirements specified for the particular 
kind of response that person wishes to 
file. 

Project Description —The proposed 
project would consist of: (1) a 200-foot 
long, 11-foot diameter steel penstock (to 
be inserted into the existing outlet pipe) 
serving; (2) a powerhouse to contain a 
turbine-generator unit, to operate under 
a head of 59 feet, with a rated capacity 
of 3.2 MW; and (3) a 1.000-foot long, 
12.5-kV transmission line to connect the 
existing line. 

The Applicant estimates that the 
average annual energy output would be 
10.75 million kWhs. 

Purpose of Project —The power 
generated at the project would be used 
to offset power purchases now being 
made by the Applicant to supply its 
customers. Any surplus power would be 
offered for sale to northwestern utilities. 

Proposed Scope and Cost of Studies 
Under Permit —The Applicant has 
conducted some reconnaissance studies 
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of the site. The Applicant now seeks 
issuance of a preliminary permit for a 
period of 36 months during which it 
would prepare a definitive project report 
that would include engineering, 
economic, and environmental data. The 
cost of these activities, the preparation 
of an environmental report obtaining 
agreements with various Federal, State, 
and local agencies, and preparation of 
an FERC license application is 
estimated by the Applicant to be about 
$90,000. 

Purpose of Preliminary Permit. —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
he confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not File 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications —Anyone 
desiring to Tile a competing application 
must submit to the Commission, on or 
before January 21.1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
March 23,1981. A notice of intent must 
conform with the requirements of 18 
CFR § 4.33 (b) and (c) (1980). A 
competing application must conform 
with the requirements of 18 CFR § 4.33 
(a) and (d) (1980). 

Comments , Protests, or Petitions to 
Intervene —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR § 1.8 or § 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 10.0 for 
protests. In determining the appropriate 


action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must File a petition to intervene 
in accordance with the Commission's 
Rule9. Any comments, protests, or 
petition to intervene must be received 
on or before January 21.1981. 

Filing and Service of Responsive 
Documents —Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title "Comments," 
"Notice of Intent To File Competing 
Application," "Competing Application," 
"Protest," or "Petition to intervene", as 
applicable. Any of these filings must 
also state that it is made in response to 
this notice of application for preliminary 
permit for Project No. 3487. Any 
comments, notices of intent, competing 
applications, protests, or petitions to 
intervene must be Filed by providing the 
original and those copies required by the 
Commission’s regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First Street, 
N.W., Washington, D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 00-38788 Filed 12-12-80: 8 43 am| 

BILLING COOE 6450-85-M 


(Docket No. RP80-141-0011 

Locust Ridge Gas Co.; Revised Interim 
Rate Increase 

December 10,1900. 

Take notice that on November 19, 
1980, Locust Ridge Gas Company 
(Locust Ridge) filed Substitute Fourth 
Revised Sheet No. 1-A (Interim) to its 
FERC Gas Tariff, Original Volume No. 3, 
reducing its interim rates to reflect the 
reduced PGA rates. Said tariff sheets 
are proposed to become effective on 
October 10.1980, to coincide with the 
effective date the interim rates become 
effective. 

Pursuant to order dated October 28, 
1980, at Docket No. TA80-2-60, Locust 
Ridge reduced its surcharge from 18.414 
per KIMBtu to 14.38C per MMBtu. 


Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington. 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this filing 
are on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-38789 Filed 12-12-80. 8:43 4 m) 

BILLING COOE 6450-85-M 


(Docket No. TA80-2-60-001 (PGA80-2a)J 

Locust Ridge Gas Co.; Rate Reduction 
Pursuant To Commission Order 

December 10.1980. 

Take notice that on November 9,1980, 
Locust Ridge Gas Company (Locust 
Ridge) filed Fourth Revised Sheet No. 

1A to FERC Gas Tarriff, Original 
Volume No. 3, reflecting a reduced 
deferred account surcharge. Said tariff 
sheets are proposed to become effective 
September 1,1980. Additionally. Locust 
Ridge has filed Substitute Second 
Revised Sheet No. 21B to FERC Gas 
Tariff, Original Volume No. 3, its 
Purchased Gas Adjustment Clause 
(PGAC), to reflect a consistent 
methodology as to the use of sales 
volumes and costs or purchased 
volumes and costs when computing 
PGA's. The adjustments are made 
pursuant to OPPR letter order dated 
October 28,1980, in Docket No. TA80-2- 
60 (PGA80-2). 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8. 
1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this filing 
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are on file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 80-38790 Filed 12-12-80: 8:45 am) 

BILLING CODE 6450-85-M 


(Docket No. ST81-80-000 

Louisiana Intrastate Gas Corp.; 
Application for Approval of Rates 

December 8,1980. 

Take notice that on November 24, 
1980, Louisiana Intrastate Gas 
Corporation. (Applicant), P.O. Box 1352, 
Alexandria, Louisiana 71301, filed in. 
Docket No. ST81-80-000 an application 
pursuant to Section 284.123(b)(2) of the 
Commission’s Regulations for approval 
of rates charged for transporting natural 
gas for Transcontinental Gas Pipe Line 
Corporation (Transco), all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicant states that pursuant to an 
agreement with Transco dated 
November 17,1980, it has agreed to 
transport gas owned by Transco. 

Applicant proposes a transportation 
charge of 20.0 cents per million Btu 
delivered by Applicant to Transco. The 
transportation service is for a term of 
two years from the date of initial 
delivery, it is stated. Applicant states 
that in determining thermal content, it 
would base its determination upon the 
premise that the gas transported would 
be saturated with water vapor, i.e., the 
water vapor content of the gas for 
purposes of determining thermal content 
would not be adjusted to an as delivered 
condition with gas redelivered satisfying 
the water vapor quality specifications 
contained in the transportation 
agreement assumed dry. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 30,1980, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to a proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 


to intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-38791 Filed 12-12-80:8:45 am) 

BILUNG CODE 6450-85-M 


[Docket No. TA81-1-54.000J 

Louisiana-Nevada Transit Co.; 
Proposed Changes in FERC Gas Tariff 

December 9.1980. 

Take notice that Louisiana-Nevada 
Transit Company on November 13,1980 
tendered for Filing proposed changes in 
its FERC Gas Tariff, Volume 1. The 
proposed changes are to reflect changes 
in purchased gas cost as provided in the 
Company’s Purchase Gas Adjustment 
Clause applicable to its Rate Schedule 
No. G-l. The change provides for a total 
adjustment of 12.11$ per mcf including a 
deferred gas cost adjustment of 0.85$ 
per mcf, to amortize a deferred balance, 
and a cumulative cost of gas adjustment 
of 11.26$ per mcf. 

Copies of the Filing were served upon 
the Company’s jurisdictional customer 
and the Arkansas Public Service 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, in 
accordance with §§ 1.8 and 1.10 of the 
Commissions Rules of Practice and 
Procedure (18 CFR 1.8 1.10). All such 
petitions or protests should be Filed on 
or before Dec. 15,1980. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this Filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary\ 

(FR Doc 80-38792 Filed 12-12-80.8:45 am) 

BILLING CODE 6450-85-M 


lDocket No. TA81-1-5-000] 

Midwestern Gas Transmission Co.; 
Rate Filing Pursuant to Tariff Rate 
Adjustment Provisions 

December 9.1980. 

Take notice that on December 1,1980, 
Midwestern Gas Transmission 
Company (Midwestern) tendered for 
filing Substitute Twenty-Ninth Revised 
Sheet No. 5, Substitute Fifteenth Revised 
Sheet No. 5A, and Second Revised Sheet 


Nos. 5B and 5C to its FERC Gas Tariff, 
Third Revised Volume No. 1, to be 
effective January 1,1981. Midwestern 
states that the sole purpose of the 
revised tariff sheets is to reflect 
adjustments to its rates pursuant to rate 
adjustment provisions of the General 
Terms and Conditions of its tariff as 
follows: 

(1) PGA Rate Adjustments for the 
Southern System pursuant to Article 
XVII; 

(2) a PGA Rate Admustment for the 
Northern System pursuant to Article 
XVIII; 

(3) a Curtailment Credit Rate 
Adjustment for the Southern System 
pursuant to Article XIX; 

(4) a GRI Rate Adjustment for both 
the Northern and Southern System 
pursuant to Article XXI; and 

(5) Estimated Incremental Pricing 
Surcharges for both the Southern System 
pursuant to Article XXII; and 

(6) Estimated Incremental Pricing 
Surcharges for the Northern System 
pursuant to Article XXIII. 

Midwestern states that copies of the 
filing have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should File a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E. Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8. 
1.10). All such petitions or protests 
should be filed on or before December 
16.1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

IFR Doc. 80-38793 Filed 12-12-80 8:45 um| 

BILLING CODE 6450-85-M 


(Docket No. RP81-17-000] 

Midwestern Gas Transmission Co.; 
Filing of Changes in Rates 

December 10,1980. 

Take notice that on December 2,1980, 
Midwestern Gas Transmission 
Company (Midwestern) tendered for 
filing changes in its FERC Gas Tariff to 
be effective on January 1,1981, 
consisting of the following revised tariff 
sheets: 
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Third Revised Volume No. 1 

Twenty-Ninth Revised Sheet No. 5 

Fifteenth Revised Sheet No. 5A 

Original Volume No. 2 

Fourth Revised Sheet No. 37 

First Revised Sheet No. 64F 

First Revised Sheet No. 64G 

The changes would increase revenues 
from jurisdictional sales and services by 
$4,870,087 for the Southern System and 
decrease revenues from jurisdictional 
sales and services by $1,094,557 for the 
Northern System, based on the test 
period consisting of the twelve months 
ended August 31,1980, adjusted for 
known and measurable changes through 
May 31,1981. 

Midwestern states that the changed 
rates are required to reflect an increase 
in rate of return and changes in the cost 
of materials, supplies, wages and 
services, taxes, and other costs required 
to operate and maintain its pipeline 
systems. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington, 
D.C. 20426, in accordance with Sections 

1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). All 6uch petitions or protests 
should be filed on or before December 
16, 1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must File a petition to 
intervene. Copies of this Filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary, 

|re Doc. 80-38794 Filed 12-12-00: IL45 ami 

BILLING CODE 6450-66-M 


l Docket No. TA81-1-25-001 

Mississippi River Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

December 9,1980. 

Take notice that on November 25, 

1980 Mississippi River Transmission 
Corporation (“Mississippi”) tendered for 
filing Third Revised Sheet No. 3C and 
Second Revised Sheet No. 27L to its 
FERC Gas Tariff, First Revised Volume 
No. 1. An effective date of January 1, 

1981 is proposed. 

Third Revised Sheet No. 3C sets forth, 
in accordance with Section 18 of 
Mississippi’s tariff, the revised GRI 
surcharge of $.0056 per Mcf to be 
effective January 1.1981, authorized by 


Opinion No. 96 at Docket No. RP80-108, 
issued September 30,1980. 

Mississippi states that by order dated 
April 18,1980, as amended October 24, 
1980, a certificate of public convenience 
and necessity was issued to Mississippi 
in Docket No. RP79-457 authorizing 
sales of natural gas by Mississippi to 
Laclede Gas Company, a gas distributor, 
under a new Rate Schedule X-19. 
Accordingly, the list of rate schedules to 
which the GRI surcharge applies has 
been expanded on Second Revised 
Sheet No. 27L to include such rate 
schedule. 

A copy of this filing has been mailed 
to each of Mississippi’s jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Section 

1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be Filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on File 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 00-38796 Filed 12-12-80; 8:45 am) 

BILLING CODE 6450-85-M 


(Docket No. TA81-1-16-000] 

National Fuel Gas Supply Corp.; 
Proposed GRI Rate Adjustment 

December 10.1980. 

Take notice that on Dec. 1,1980. 
National Fuel Gas Supply Corporation 
(National) tendered for filing as part of 
its FERC Gas Tariff, Original Volume 
No. 1, Thirty-Fourth Revised Sheet No. 4 
proposed to be effective January 1,1981, 
National states that the purpose of 
this revised tariff sheet is to adjust 
National’s rates pursuant to Article 18 
(GRI) of the General Terms and 
Conditions. National further states that 
Thirty-Fourth Revised Sheet No. 4 
reflects an increase in National’s rates 
of .08$ per Mcf. 

It is stated that copies of the filing 
have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 


Any person desiring to be heard or to 
protest said Filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol St., N.E., Washington, D.C. 
20426, in accordance with Sections 1.8 
and 1.10 of the Commissions Rules of 
Practice and Procedure (18 CFR 1.8 and 

1.10). Ail such petitions or protests 
should be filed on or before Dec. 15, 

1980. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must File a petition to 
intervene. Copies of this filing are on File 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc 80-38796 Filed 12-12-80; 0:45 am) 

BILLING CODE 6450-05-M 


[Docket No. ER81-1-146-000] 

New England Power Co.; Filing 

December 9.1980. 

The filing Company submits the 
following: 

Take notice that New England Power 
Company (“NEP”) on Dec. 2.1980, 
tendered for filing amendments to its 
FERC Electric Tariff, Original Volume 
No. 2, and Power Contracts between 
NEP and 24 of its Customers. The 
proposed effective date is February 1, 
1981. 

NEP states that the proposed 
amendment will increase the Rate for 
the sale of System Power-Unreserved 
from a settlement level of $56.21 per 
KW-year to $65.99 per KW-year. 

NEP states further that the proposed 
Rate is predicated upon a collateral 
filing made October 31,1980 and 
designated as Rate W-3. For this reason, 
NEP requests consolidation of the two 
matters in the event of further 
Commission investigation. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol St., N.E., Washington, 
D.C. 20426, in accordance with Sections 

1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be Filed on or before Dec. 26, 

1980. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application are 
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on file with the Commission and are 
available for public inspection. 
Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-38797 Hied 12-12-00; 8:45 amj 

BILLING CODE 6450-85-41 


1 Docket No. RP79-68-003] 

North Penn Gas Co.; Proposed 
Changes in FERC Gas Tariff 

December 10.1980. 

Take notice that North Penn Gas 
Company (North Penn) on November 26, 
1980, tendered for filing the following 
tariff sheets to its FERC Gas Tariff, First 
Revised Volume No. 1: 


Sheet Effective date 


Revised Substitute Sixty-Fir si Revised Nov. 1. 1979 
Sheet No. PGA-t 

Substitute Sixty Third Revised Sheet No. Jan. 21. 1960 
PGA-1. 

Revised Substitute Sixty-Fourth Revised Mar. 1, 1980 
Sheet No. PGA-1 

Substitute Sixty-Fifth Revised Sheet No Sept 1. 1900. 
PGA-1. 


Revised Substitute Sixty-First Revised 
Sheet No. PGA-1 is being filed pursuant 
to Article Vll of the Stipulation and 
Agreement filed on August 12,1980 and 
the Federal Energy Regulatory 
Commission (Commission) letter 
ordered dated October 21.1980 at 
Docket No. RP79-68, and reflects a base 
tariff rate of $2.50862 as provided for in 
Appendix C of the Stipulation and 
Agreement filed on August 12,1980 and 
results in a decrease of 9.745C per Mcf 
from the base tariff rate filed for 
effectiveness November 1,1979. 

Substitute Sixty-Third. Revised 
Substitute Sixty-Fourth and Substitute 
Sixty-Fifth Revised Sheet No. PGA-1 
which represent all of the intervening 
approved tariff sheets are also being 
filed to reflect the base tariff rate of 
$2.50862 as stated above. 

Pursuant to Article VIII of the 
Stipulation and Agreement filed on 
August 12,1980 and the Commission’s 
letter ordered dated October 21,1980 at 
Docket No. RP79-68, North Penn states 
that it will make refunds to its 
jurisdictional customers for the period 
November 1,1979 through October 31, 
1980 with interest from the date of 
payment to the date of refund in 
accordance with the Commission's 
regulations relating thereto. 

North Penn believes no waiver of the 
Commission’s Rules and Regulations are 
required in order to permit the tariff 
sheets to become effective as proposed. 
However. North Penn respectfully 
requests that the Commission grant such 


waivers as it may deem necessary for 
the acceptance of this filing. 

Copies of this Filing were served on 
each person designated on the official 
service list in this proceeding, each of 
North Penn's jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE.. Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s Rules and 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 

16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 80-38798 Filed 12-12-60:8*5 am| 

BILLING CODE 6450-65-41 


[Docket No. RP81-19-000] 

Northern Natural Gas Company, 
Division of InterNorth, Inc.; Proposed 
Tariff Changes 

December 10,1980. 

Take notice that Northern Natural 
Gas Company (Northern) on December 

1,1980, filed the following tariff sheets 
to its F.E.R.C. Gas Tariff, Original 
Volume No. 2. 

Third Revised Sheet Nos. 313 and 317 
First Revised Sheet Nos. 318 and 319 

The above listed tariff sheets contain 
revisions to Northern’s Rate Schedule 
X-22. This Rate Schedule contains a 
contract between Northern and 
Southern Union Gas Company 
(Southern) dated July 21,1970. Under 
this Contract, natural gas service is 
available to Southern on a firm and 
interruptible basis for general 
distribution by Southern and ultimate 
consumption in and about the 
community of Skellytown, Texas. 

The tariff sheets enclosed herein 
reflect (1) a change in the penalty rate to 
five dollars ($5.00) per Mcf, (2) an 
extension of the contract term until 
October 26,1981 and year-to-year 
thereafter until cancelled upon six 
months notice prior to termination, and 
(3) a new address for Southern. 

Northern has respectfully requested 
the Commission to waive the Notice 
Requirements of the Commission's 


Regulations to allow these revised tariff 
sheets to become effective October 26, 
1980. The original term of this 
Agreement ended on October 25,1980. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, N.E., 
Washington, D.C. 20428. in accordance 
with §§ 1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
1.8,1.10). All such petitions or protests 
should be filed on or before December 

16.1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. 

Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc. 80-38799 Filed 12-12-60; 8:45 am| 

BILLING COOE 8450-85-M 


[Docket No. CP81-64-000] 

Northern Natural Gas Company, 
Division of InterNorth, Inc., Natural 
Gas Pipeline Company of America; 
Application 

December 9,1980. 

Take notice that on November 20. 

1980. Northern Natural Gas Company. 
Division of InterNorth, Inc. (Northern), 
2223 Dodge Street, Omaha, Nebraska 
88102, and Natural Gas Pipeline 
Company of America (Natural), 122 
South Michigan Avenue, Chicago, 

Illinois 60603, filed in Docket No. CP81- 
64-000 a joint application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the exchange of 
natural gas pursuant to a gas exchange 
agreement between the parties dated 
May 5,1980, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

It is stated that prior to June 1,1973. 
Northern, operating as Peoples Natural 
Gas Division (Peoples), served four farm 
tap customers using natural gas from its 
16-inch pipeline located in Mills County, 
Iowa, which interconnects Northern’s 
main pipeline facilities with those of 
Natural. It is further stated that metering 
facilities at the point of delivery to 
Natural in Mills County were relocated 
in May 1973 which caused transfer of 
title to the natural gas from Northern to 
Natural prior to delivery to the farm tap 















Federal Register / Vol. 45. No. 242 / Monday. December 15. 1980 / Notices 


82341 


customers. Applicant asserts that due to 
an oversight Natural has caused 
delivery of natural gas totaling 3,630 Mcf 
during the period, June 1,1973, through 
December 31,1979, from its own system 
supply while Peoples billed the 
customers as if the gas delivered was 
owned by Northern. 

Pursuant to the May 5,1980, 
agreement, Natural would continue to * 
deliver on Northern's behalf up to 1,000 
Mcf of natural gas to the farm tap 
customers for a twelve-consecutive- 
month period and in return Northern 
would replace the gas which Natural 
delivered to the customers. 

Applicants state that the agreement 
further provides for Northern to replace 
the 3,630 Mcf of natural gas delivered 
during the period, June 1,1973. through 
December 31,1979. Thereafter, Northern 
would make annual replacement 
deliveries to Natural no later than June 1 
of each year following the date set for 
redelivery, it is stated. 

Applicants aver that no monetary 
consideration would be given by either 
party for the proposed exchange of 
natural gas. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 30,1980, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests Filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 

Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Cofhmission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
tiled within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely Filed, or if 
the Commission on its own motion 
believes that a formal hearing is 


required, furher notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-38800 Filed 12-12-60; 8 45 am) 

BILLING CODE 6450-85-M 


[Docket No. ER81-149-000] 

Oklahoma Gas and Electric Co.; Filing 

December 9,1980. 

The Filing Company submits the 
following: 

Take notice that on December 1,1980, 
Oklahoma Gas and Electric (Oklahoma) 
tendered for filing notice of termination 
of its Rate Schedule FPC No. 95 between 
Oklahoma Gas and Electric Company 
and City of Kingfisher. Oklahoma, 
effective December 31,1980 and 
furthermore Filed a new Electric Service 
Agreement with the City whereby 
electric service will be supplied to the 
City effective January 1.1981 under the 
Company’s FERC Electric Tariff, 1st 
Revised Volume No. 1. 

Oklahoma requests an effective date 
of December 31,1980 for termination of 
the existing agreement pursuant to letter 
of notiFication to the City dated 
November 24,1976, and an effective 
date of January 1,1981 for service to 
commence under the new Electric 
Service Agreement. 

Any person desiring to be heard or to 
protest said Filing should File a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
29,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must File a petition to 
intervene. Copies of this Filing are on File 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 80-38003 Filed 12-12-80; *45 *n>| 

BILUNG CODE 6450-85-M 


[Docket No. RP81-15-000) 

Pacific Gas Transmission Co.; Change 
in GRI Adjustment Charge 

December 9,1980. 

Take notice that on November 12, 

1980. PaciFic Gas Transmission 
Company (PGT) tendered for Filing the 
following sheet to its FERC Gas Tariff: 

Original Volume No. 1 

Fourth Revised Sheet No. 18. 

An effective date of January 1,1981 is 
proposed, in accordance with the 
Commission’s Opinion No. 96 in Docket 
No. RP80-1Q8. 

PGT states that this Filing is made 
under its filed Gas Research Institute 
(GRI) Charge Adjustment Provision and 
pursuant to the Commission’s Opinion 
No. 96 issued September 30,1980 in 
docket No. RP80-108. That Opinion 
authorizes members of the Gas Research 
Institute (GRI) to collect a general R&D 
funding unit of 5.0 mills per Mcf of 
Program Funding Services for payment 
to GRI. PGT further states that the 
change in rates will affect only charges 
for natural gas service rendered to 
PaciFic Gas and Electric Company under 
Rate Schedule PL-1. 

PGT states that copies of its Filing 
have been served on all jurisdictional 
customers and applicable state 
regulatory agencies. 

Any person desiring to be heard or to 
protest said Filing should file a petition 
to intervene or protests with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with §§ 1.8 
and 1.10 of the Commissions Rules of 
Practice and Procedure (18 CFR 1.81.10). 
All such petitions or protests should be 
Filed on or before Dec. 16,1980. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding 
any person wishing to become a party 
must File a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 80-38804 Piled 12-12-80; 8:45 am) 

BILLING CODE 6450-85-M 


[Project No. 3464] 

Roza Irrigation District and City of 
Ellensburg; Application for Preliminary 
Permit 

December 9,1980. 

Take notice that Roza Irrigation 
District and City of Ellensburg 
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(Applicants) filed on September 18,1980, 
an application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U.S.C. 791(a)-825(r)j for proposed 
Project No. 3484 to be known as the 
Swauk Hydroelectric Project located on 
the Swauk Creek in Kittitas County, 
Wasington. The application is on file 
with the Commission and is available 
for public inspection. Correspondence 
with the applicant should be directed to: 
Mr. Frank F. Vancik, Roza Irrigation 
District, P.O. Box 810, Sunnyside, 
Washington 98944 and Mr. Robert H. 
Walker, City Manager, City of 
Ellensburg, P.O. Box 1087, Ellensburg, 
Washington 98926, with copies to: 

CH2M HILL, Attention: Mr. John Mayo, 
1800 Rainier Place, Yakima, Washington 
98903. Any person who wishes to file a 
response to this notice should read the 
entire notice and must comply with the 
requirements specified for the particular 
kind of response that person wishes to 
file. 

Project Description. —The proposed 
project would consist of: (1) a new 320- 
foot high, 1,100-foot long rockfilled dam. 
coupled with an ungated concrete ogee 
spillway creating; (2) a reservoir with 
storage capacity of 80,000 acre-feet and 
surface area of 650 acres; (3) a 1,600-foot 
long, 10-foot diameter above-ground 
steel penstock serving; (4) a powerhouse 
to contain a vertical Francis-type, 
turbine generator, to be operated under 
a head of 310 feet with a rated capacity 
of 16.8 MW; (5) a tailrace channel; and 
(6) an 8.000-long, 115-kV transmission 
line to transmit power to an existing 
Puget Sound Power and Light 
Company’s transmission line. 

The Applicant estimates that the 
average annual energy output would be 
68 million kWh. 

Purpose of Project. —The power 
generated at the project would be used 
to offset power purchases now being 
made by the applicant to supply its 
customers. Any surplus power would be 
offered for sale to northwestern utilities. 

Proposed Scope and Cost of Studies 
under Permit .—The Applicant has 
conducted some reconnaissance studies 
of the site. The Applicant now seeks 
issuance of a preliminary permit period 
for a period of 36 months, during which 
time it would prepare a definitive 
project report that would include 
engineering, economic, and 
environmental data. The cost of these 
activities, the preparation of an 
environmental report, obtaining 
agreements with various Federal, State, 
and local agencies, and preparation of 
an FERC license application is 
estimated by the Applicant to be about 
$120,000. A detailed work plan and 
schedule was submitted as part of the 


application. Some ground disturbing 
activities, including field tests, and 
borings, will be undertaken during the 
permit.period. All disturbances will be 
kept at a minimal and will be restored to 
their original condition as close as 
possible. No new road construction 
would be required to conduct the field 
studies under the proposed permit. 

Purpose of Preliminary Permit. —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

Agency Comments. —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Application. —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before January 21,1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
March 23,1981. A notice of intent must 
conform with the requirements of 18 
C.F.R. § 4.33 (b) and (c) (1980). A 
competing application must conform 
with the requirements of 18 C.F.R. § 4.33 
(a) and (d) (1980). 

Comments, Protests, or Petitions to 
Intervene. —Anyone desiring to be heard 
or to make any protests about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR § 1.8 or § 1.10 (1980). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 


party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission’s 
Rules. Any comments, protest, or 
petition to intervene musts be received 
on or before January 21.1981. 

Filing and Service of Responsive 
Documents. —Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “COMMENTS", 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”. 
“COMPETING APPLICATION”, 
“PROTEST”, or “PETITION TO 
INTERVENE”, as applicable. Any of 
these filings must also state that it is 
made in response to this notice of 
application for preliminary permit for 
Project No. 3484. Any comments, notices 
of intent, competing applications, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission’s regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer. Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First Street, 
N.W., Washington, D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

IFR Doc. 00-38805 Filed 12-12-00: 0:45 am) 

BILLING CODE 6450-05-M 


[Docket No. ID-1854] 

Samuel Huntington; Filing 

December 9.1980. 

Take notice that on November 7, 1980. 
Samuel Huntington submitted an 
application, pursuant to Section 305(b) 
of the Federal Power Act, to hold the 
following positions: 

Clerk, Massachusetts Electric Company. 
Public Utility. 

Secretary and Director, The Narragansett 
Electric Company. Public Utility. 

Director and Vice President, New England 
Power Company, Public Utility. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capital Street, N.E., Washington, 
D.C. 20428, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
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of Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 

19,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(KR Doc. 80-38806 Filed 12-12-80; 8:45 am| 

BILUNG COOE 6450-85-M 


(Docket No. TA81-1-6-0Q01 

Sea Robin Pipeline Co.; Filing of 
Revised Tariff Sheets 

December 10. I960. 

Take notice that on December 2,1980, 
Sea Robin Pipeline Company (Sea 
Robin) tendered for filing as a part of its 
FERC Gas Tariff, Original Volume No. 2, 
Substitute Revised Ninth Revised Sheet 
Nos. 127-D and 135-C to become 
effective January 1,1981. These revised 
tariff sheets reflect Sea Robin’s cost of 
gas delivered at Pecan Island, Louisiana, 
for the six (6) month period beginning 
January 1,1981. and are being filed 30 
days prior to the effective date pursuant 
to Section 4 of Sea Robin’s Tariff. 

Copies of the revised tariff sheets and 
supporting data are being mailed to Sea 
Robin’s jurisdictional customers and 
interested State Commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 
18 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before Dec. 16, 

1900. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 80-38807 Filed 12-12-80 8:45 am) 

BILLING CODE 8450-85-41 


[Docket No. TA81-1-7-000 (PGA81-1)! 

Southern Natural Gas Co.; Proposed 
Changes in FERC Gas Tariff 

December 9.1980. 

Take notice that Southern Natural 
Gas Company (Southern), on December 

1.1980, tendered for filing proposed 
changes in its FPC Gas Tariff, Sixth 
Revised Volume No. 1, to become 
effective January 1 , 1981. Such filing is 
pursuant to Section 17 (Purchased Gas 
Adjustment) of the General Terms and 
Conditions of Southern’s FERC Gas 
Tariff, Sixth Revised Volume No. 1. The 
proposed changes would increase 
Southern’s rates as a result of the 
following items. 

(1) A Current Adjustment pursuant to 
Section 17.3 of the General Terms and 
Conditions of Southern’s Tariff, reflecting an 
annual increase in cost of purchased ga9 to 
jurisdictional customers of $348,740,983 or 
approximately 65.852* per Mcf. 

(2) A Surcharge Adjustment, pursuant to 
Section 17.4 of the General Terms and 
Conditions of Southern’s Tariff, for 
Unrecovered Purchased Gas Costs of 
(21.764*) per Mcf which is an increase of 
4.580* from the present negative Surcharge 
Adjustment and is. therefore, a decrease of 
4.580* in rates. The Surcharge Adjustment 
will amortize the ($61,431,476) balance in the 
Deferred Account over the estimated sales 
for the six month period commencing January 

1.1981. 

(3) A Surcharge Adjustment for estimated 
Demand Charge Credits pursuant to Section 
9.6(3) of the General Terms and Conditions of 
Southern's Tariff of .443* per Mcf which is an 
increase of .841* above the present Surcharge 
Adjustment. 

(4) A GR1 Surcharge Adjustment of .560* 
per Mcf approved by FERC order dated 
September 30,1980, Opinion No. 96 [Docket 
No. RP80-108), which is an increase of .080* 
above the present GRI Surcharge Adjustment. 

(5) A Use Tax Adjustment Rate for the 
recovery of Louisiana First Use Tax pursuant 
to Section 21 of the General Terms and 
Conditions of Southern’s FPC Gas Tariff of 
1.913* per Mcf which is a decrease of .286* 
below the present Use Tax Adjustment Rate. 

Copies of the Filing are being served 
upon the company’s jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE.. Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). Ail such petitions or protests 
should be filed on or before December 

16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 


the proceeding. Any person wishing to 
become a party must File a petition to 
intervene. Copies of this Filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 80-38808 Filed 12-12-00: 845 am) 

BILLING COOE 8450-85-M 


Southern Natural Gas Co.; Application 

[Docket No. CP81-68-000I 

December 9,1980. 

Take notice that on November 25, 

1980, Southern Natural Gas Company 
(Applicant). P.O. Box 2563, Birmingham. 
Alabama 35202, filed in Docket No. 
Cp81-68-000 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing a transportation 
service for Amoco Production Company 
(Amoco), al as more fully set forth in the 
application which is on File with the 
Commission and open to public 
inspection. 

Applicant states that pursuant to an 
August 20,1980, gas purchase contract it 
and United Gas Pipe Line Company 
(United) have agreed to purchase in 
equal proportion 50 percent of Amoco’s 
natural gas reserved produced from Ship 
Shoal Block 04, offshore Louisiana. It is 
stated that Applicant and Amoco 
entered into a September 30.1980, 
transportation agreement whereby 
Applicant along with United would 
transport Amoco’s remaining 50 percent 
of the reserves for sale and delivery to 
either or both Florida Gas Transmission 
Company (Florida Gas) and Florida 
Power and Light Company. 

Applicant states that Amoco would 
deliver to it a quantity of Amoco’s 
reserved gas of up to 25 percent of 
Amoco’s daily deliverability from Ship 
Shoal at a point on the pipeline owned 
jointly by Applicant, United and 
Northern Natural Gas Comapny, 
Division of InterNorth, Inc. It is asserted 
that Applicant’s obligation to transport 
Amoco’s gas is subject to Applicant’s 
own cupacity requirements and the 
ability of Transcontinental Gas Pipe 
Line Corporation (Transco) to transport 
gas for Applicant. In addition, Applicant 
states that pursuant to the term of a 
letter agreement between Applicant, 
United and Amoco, Applicant has the 
right to take quantities of gas produced 
from Block 84 in addition to the gas 
purchase contract quantity during such 
months as its requirements are high, but 
Applicant would transport additional 
quantities of Amoco’s uncommitted gas 
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during such months as Amoco requires 
additional gas. 

Applicant maintains that it would 
transport Amoco’s gas to a point of 
interconnection with the facilities 
owned and operated by Transco in Ship 
Shoal Blocks 70 and 72, offshore 
Louisiana. It is stated that at this point, 
Transco would, on Applicant’s behalf, 
redeliver the gas at a point of redelivery 
at the existing interconnection between 
Transco’s and Florida Gas’ pipeline 
facilities in Vermilion Parish, Louisiana, 
or other mutually agreeable points 
onshore in southern Louisiana. 

Applicant states it would charge 
Amoco 2.0 cent per Mcf for gas 
transported from the point of delivery to 
the point of interconnection with 
Transco’s facilities. It is further stated 
that Amoco has agreed to bear its pro 
rata share of (1) any gas utilized by 
Applicant to offset compressor fuel, 
unaccounted for losses, any gas which 
may be vented or lost for any reason 
other than Applicant’s gross negligence 
and any other uses of gas attributable to 
the transportation service through 
Applicant’s facilities, (2) any gas 
required to offset compressor fuel and 
unaccounted for losses in Transco’s 
facilities and (3) the portion of gas used, 
lost or consumed in the processing of 
gas by Amoco and attributable to gas 
transported by Applicant or Transco. 
Applicant asserts that in addition, 
Amoco has agreed to reimburse 
Applicant for those charges made by 
Transco to Applicant for transporting 
the gas to the point of redelivery. 

Applicant avers that the proposed 
transportation agreement would have no 
adverse effect on any of its presently 
rendered services and the quantites of 
natural gas made available would aid it 
in providing adequate and reliable gas 
service to its customers. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
December 30,1980, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commissions’ Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the apporpirate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 


petition to intervene in accordance with 
the Commission’s Rules. 

Take further notice, that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretaryr, 

|FR Doc 80-38809 Filed 12-12-80; 8:45 am) 

BILLING CODE 64SO-8S-M 


[Docket No. ER81-133-000] 

South Carolina Electric & Gas Co.; 
Cancellation 

December 9,1980. 

Take notice that South Carolina 
Electric and Gas Company (SCE&G) 
tendered for filing a Notice of 
Cancellation of the contract between 
SCE&G and Duke Power Company 
(Duke Power), designated Rate Schedule 
FPC No. 3. and Carolina Power & Light 
Company (CP&L), designated Rate 
Schedule FPC No. 2. 

SCE&G states that the contract 
between SCE&G and Duke Power 
involved the purchase by Duke Power of 
21,000 Kw from SG&E. This contract 
expires at midnight on November 30, 
1980. 

SCE&G further states that the contract 
between SCE&G and CP&L involved the 
purchase by CP&L of 53,000 Kw from 
SCE&G. This contract expires at 
midnight, December 14,1980. SCE&G 
notified CP&L by letter on May 2,1977, 
as required by the terms of the contract, 
that it wished to terminate this contract 
at the expiration date. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington. 


D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before December 
26,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this Filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-38810 Filed 12-12-80; 8 45 am| 

BILLING CODE 6450-85-M 


[Docket No. RP80-97-003] 

Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc.; Tariff Filing 

December 10,1980. 

Take notice that on November 17, 

1980, Tennessee Gas Pipeline Company, 
a Division of Tenneco Inc. (Tennessee), 
tendered for filing proposed tariff sheets 
to its FERC Gas Tariff, Sixth Revised 
Volume No. 2, consisting of the 
following: Second Substitute Ninth 
Revised Sheet No. 141. 

Tennessee states that the purpose of 
this tariff sheet is to correct a 
typographical error contained in the 
sheet as originally filed. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E.. Washington. 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8. 
1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene provided, however, that any 
person who has previously filed a 
petition to intervene in this proceeding 
is not required to file a further petition. 
Copies of this filing are on File with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-38811 Filed 12-12-80; 8:45 am} 

BILLING CODE 6450-85-M 
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[Docket No. TA81-1-9-000 (PGA81-1) 
(IPR81-1) (DCA81-1) (R&D81-1) (LFUT81- 

DJ 

Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc.; Rate Change 
Under Tariff Rate Adjustment 
Provisions 

December 10.1980. 

Take notice that on December 1,1980, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee) 
tendered for filing Thirty-First Revised 
Sheet Nos. 12A and 12B and Second 
Revised Sheet Nos. 12C through 12J to 
Ninth Revised Volume No. 1 of its FERC 
Gas Tariff to be effective on January 1, 
1981. 

Tennessee states that the purposes of 
the revised tariff sheets are to adjust 
Tennessee’s rates pursuant to Articles 
XXIII, XXIV, XXV, XXVII, XXVIII and 
XXIX of the General Terms and 
Conditions of its FERC Gas Tariff, 
consisting of a PGA rate adjustment, a 
rate adjustment to reflect curtailment 
credits, an R&D rate adjustment, a GRI 
rate adjustment, a First Use Tax rate 
adjustment, and Estimated Incremental 
Pricing Surcharges. 

Tennessee states that copies of the 
filing have been mailed to all of its 
customers and affected state regulatory 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington. 
D.C. 20426. in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before December 

16, 1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

FR Doc. 80-38812 Filed 12-12-80:8:45 am] 

BILLING CODE 6450-85-M 


(Docket No. TA81-1-10-000 (PGA81-1)] 

Tennessee Natural Gas Lines, Inc.; • 
PGA Tariff Filing 

December 10,1980. 

Take notice that, on December 2,1980, 
Tennessee Natural Gas Lines, Inc. 
(“TNGL") tendered for filing a rate 
change, pursuant to the purchased gas 


cost adjustment (“PGA”) provisions of 
its FERC Gas Tariff, First Revised 
Volume No. 1, and pursuant to Section 
282.602(a)(ii) of the Commission’s 
Regulations under the Natural Gas 
Policy Act of 1978 (“NGPA”), consisting 
of the following sheets to its said FERC 
Gas Tariff: 

Thirty-Fifth Revised Sheet No. PGA-1, and 
Second Revised Sheet No. PGA 1-A. 

TNGL states that the purposes of its 
filing are: to reflect in its rates the 
changed rates of its sole supplier, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco, Inc.'fTGP”), which 
will become effective January 1,1981; 
and, to comply with Section 
282.602(a)(ii) of the Commission’s 
Regulations under the NGPA by setting 
forth the estimated MSACs of its 
jurisdictional and direct customers, 
separately and in total, for the period 
January 1 through June 30,1981. 

TNGL requests an effective date of 
January 1,1981. 

TNGL states that copies of its filing 
were served upon its jurisdictional 
customer, upon the affected state 
commission (the Tennessee Public 
Service Commission), and are available 
for public inspection at its offices in 
Nashville, Tennessee. 

Any person desiring to be heard with 
respect to or to protest said filing should 
file a petition to intervene or protest 
with the Commission, 825 North Capitol 
Street, Washington, D.C. 20426, in 
accordance with Sections 1.8 or 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8,1.10) on or before 
December 16,1980. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of the subject Filing are on File with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-38813 Filed 12-12-60: 8:45 am) 

BILLING CODE 6450-85-M 


l Docket No. TA81-1-58-000] 

Texas Gas Pipe Line Corp.; Tariff 
Sheet Filing 

December 9,1980. 

Take notice that on December 1.1980, 
Texas Gas Pipe Line Corporation, 
pursuant to § 154.38 of the Commission 
Regulations under the Natural Gas Act, 
filed a Second Revised Sheet No. 4a and 
Original Sheet No. 4b to its FERC Gas 
Tariff, Second Revised Volume No. 1. 


Texas Gas states that the filed Tariff 
Sheets relate to the Unrecovered 
Purchased Gas Cost Account of the 
Purchased Gas Adjustment Provision 
contained in Section 12 and the 
Incremental Pricing Surcharge Provision 
contained in Section 13 of the General 
Terms and Conditions of the Tariff. 

More specifically, Second Revised Sheet 
No. 4a reflects a net increase under that 
currently being collected to 34.30$ per 
Mcf (at 14.65 psia) to be effective 
December 1,1980. Original Sheet No. 4b 
reflects incremental pricing surcharges 
for the period December 1,1980 through 
May 31,1981 totalling $69.00. 

Any person desiring to be heard and 
to make any protest with reference to 
said filing should on or before December 

16,1980, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, petitions to intervene or 
protest in accordance with the 
Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10). All 
protests filed with the Commission will 
be considered by it but will not serve to 
make the protestants parties to the 
proceeding. Persons wishing to become 
parties to the proceeding or to 
participate as a party in any hearing 
must file petitions to intervene in 
accordance with the Commission's 
rules. Texas Gas’ Tariff Filing is on File 
with the Commission and available for 
public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-38814 Filed 12-12-80; 8:45 am) 

BILLING CODE 6450-85-M 


[Docket No. TA81-1-18-000] 

Texas Gas Transmission Corp.; Filing 
of Revised Tariff Sheet 

December 10.1980. 

Take notice that on November 26, 
1980, Texas Gas Transmission 
Corporation (Texas Gas) tendered for 
Filing Thirtieth Revised Sheet No. 7 to its 
FERC Gas Tariff, Third Revised Volume 
No. 1. 

The revised tariff sheet is being filed 
to reflect the elimination of the 
surcharge for deferred demand charges 
of .29$ included in Second Substitute 
Twenty-Ninth Revised Sheet No* 7. 
Texas Gas eliminated curtailment on its 
pipeline system on April 1,1980, and is 
no longer incurring the liability of 
demand charge credits. It is estimated 
that the collection of the presently 
effective surcharge will result in 
overcollections of $260,000 by October 

31,1980. Therefore, Texas Gas proposes 
to eliminate the surcharge from its rates 
and reflect the credit balance in 
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Account No. 186.70 as a credit to 
Account 191. 

Copies of the revised tariff sheet are 
being mailed to Texas Gas' 
jurisdictional customers and interested 
state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington. 
D.C. 20426, in accordance with Sections 

1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-38815 Filed 12-12-40; 8 45 am | 

BILLING COOE 6450-65-41 


[Docket No. TA81-1-18-001) 

Texas Gas Transmission Corp.; Filing 
of Revised Tariff Sheet 

December 10,1980. 

Take notice that on December 1,1980, 
Texas Gas Transmission Corporation 
(Texas Gas) tendered for Filing Thirty- 
First Revised Sheet No. 7 to its FERC 
Ga9 Tariff, Third Revised Volume No. 1. 

The revised tariff sheet is being Filed 
to reflect the 1981 General RD&D 
Funding Unit of .56$ per Mcf as 
authorized by Opinion No. 96. issued by 
the Commission on September 30,1980 
in Docket No. RP80-108, and being Filed 
pursuant to Section 24 of Texas Gas' 
tariff. 

Copies of the revised tariff sheet are 
being mailed to Texas Gas* 
jurisdictional customers and interested 
state commisions. 

Any person desiring to be heard or to 
protest said Filing should File a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 

1.8 and 1.10 of the Commission's Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 


become a party must File a petition to 
intervene. Copies of this filing are on File 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 80-38816 Filed 12-12-80; 8:45 amj 

BILLING COOE 6450-85-41 


[Docket No. RP78-94-012] 

Texas Gas Transmission Corp.; Filing 
of Revised Tariff Sheets 

December 9.1980. 

Take notice that on November 25, 

1980, Texas Gas Transmission 
Corporation (Texas Gas) tendered for 
Filing the following revised tariff sheets: 

Third Revised Volume No. 1 

Second Substitute Third Revised Sheet No. 7- 
A and 

Second Substitute Twenty-Ninth Revised 
Sheet No. 7. 

Original Volume No. 2 

Second Substitute Second Revised Sheet Nos. 
82 and 982: 

Second Substitute Third Revised Sheet Nos. 
547 and 959: 

Second Substitute Fourth Revised Sheet No. 
643; 

Second Substitute Thirteenth Revised Sheet 
Nos. 362 and 365: 

Second Substitute Fourteenth Revised Sheet 
No. 363; and 

Second Substitute Fifteenth Revised Sheet 
No. 333. 

The revised tariff sheets are being 
filed to reflect the reduced depreciation 
rates contained in the Supplement to 
Stipulation and Agreement Filed on 
September 11,1980 in Docket No. RP78- 
94 and approved by Commission Order 
issued on November 14,1980. 

Copies of the revised tariff sheets are 
being mailed to Texas Gas* 
jurisdictional customers, interested state 
commisisions and parties to Docket No. 
RP78-94. 

Any person desiring to be heard or to 
protest said filing should File a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 10426, in accordance with Sections 

1.8 and 1.10 of the Commisison's Rules 
of Practice and Procedure (18 CFR 1.8, 

1.10). Protests will be considered by the * 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this Filing are on file 


with the Commision and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(PR Doc 80-38817 Filed 12-12-80; 8:45 am| 

BILLING COOE 6450-85-44 


[Docket No. TA81-1-17-0001 

Texas Eastern Transmission Corp.; 
Proposed Changes In FERC Gas Tariff 

December 10.1980. 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on December 1,1 980, tendered 
for filing as part of its FERC Gas Tariff, 
Fourth Revised Volume No. 1, the 
following sheet: Revised Fifty-Fifth 
Revised Sheet No. 14. 

The above tariff sheet is being Filed 
pursuant to Section 25 of the General 
Terms and Conditions of Texas 
Eastern’s FERC Gas Tariff to include in 
Texas Eastern's rates the GR1 funding 
Unit of 0.56$ per Mcf, approved by the 
Commission in Opinion No. 96 issued on 
September 30,1980 in Docket No. RP80- 
108. Texas Eastern has converted the 
Funding Unit to its billing basis, dry 
deka therms. 

The proposed effective date of the 
above tariff sheet is January 1,1981. 

Copies of the Filing were served upon 
the company's jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
DC 20426, in accordance with Sections 
1.8,1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be Filed on or before Dec. 16, 
1980. Protests will be considered by the 
commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this Filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-38818 Filed 12-12-60: 8:45 »mj 

BILLING COOE 6450-65-M 


(Docket No. TA81-1-29-001 ] 

Transcontinental Gas Pipe Line Corp.; 
Tariff Filing , 

December 9.1980. 

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) on 
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December 1,1980 tendered for filing to 
be effective January 1,1981 certain 
revised tariff sheets as enumerated in 
Appendix A attached thereto. 

Transco states that the purpose of this 
filing is to reflect an increase of 0.07$ 
per dt in the Gas Research Institute 
(GR1) charge applicale to sales and 
transportation deliveries to distributors 
for resale, to pipelines which are not 
members of GRI and to ultimate 
consumers. 

Transco states that on September 80, 
1980, the Commission issued Opinion 
No. 96 in Docket No. RP80-108. The 
Opinion provides that, as a member of 
GRI. Transco may file under its Gas 
Research Institute Charge Adjustment 
Provision to collect in advance of 
payments to GRI, 0.56$ per Mcf (which 
on transco's system equates to 0.54$ per 
dt) on sales and transportation 
deliveries to distributors for resale, to 
pipelines which are not members of GRI 
and to ultimate consumers. This 
adjustment charge will replace the 
currently effective charge of 0.47$ per dt. 
All amounts collected under this 
provision will be remitted to GRI, less 
any applicable taxes. 

The Company also states that this rate 
adjustment is being applied to those 
rates which are currently in effect. 
However, Transco will make effective 
on the same date its general rate 
increase in Docket No. RP80-117, 
adjusted in accordance with the 
Commission’s suspension order of July 
31,1980. Consequently, the tariff sheets 
submitted will be later revised to apply 
the GRI rate adjustment to the rates 
made effective in Docket No. RP80-117. 

The Company states that copies of the 
filing were served upon the Company’s 
jurisdictional customers and interested 
state commissions. 

Any persons desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 

D C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8. 
1 . 10 ). 

All such petitions or protests should 
be filed on or before December 16,1980. 
Protects will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-38819 Filed 12-12-80. &45 am) 

BILLING CODE 6450-85-41 


(Docket No. TA81-1-42-000] 

Trans western Pipeline Co.; Proposed 
Changes in FERC Gas Tariff 

December 10,1980. 

Take notice that Transwestem 
Pipeline Company (Transwestem) on 
December 1,1980, tendered for filing as 
part of its FERC Gas Tariff, Second 
Revised Volume No. 1, the following 
sheet: Revised Substitute Sixteenth 
Revised Sheet No. 5. 

The above tariff sheet is being filed 
pursuant to Section 21 of the General 
Terms and Conditions of Transwestem’s 
FERC Gas Tariff to include in 
Transwestem’s rates the GRI Funding 
Unit of 0.56$ per Mcf, approved by the 
Commission in Opinion No. 96 issued on 
September 30,1980 in Docket No. RP80- 
108. Transwestem has converted the 
GRI Funding Unit to its billing basis, 
dekatherm9. 

The proposed effective date of the 
above tariff sheet is January 1,1981. 

Copies of the filing were served upon 
the company’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc 80-38820 Filed 12-12-00; 8:45 am) 

BILLING CODE 6450-65-M 


(Docket No. ER77-614] 

Union Electric Co.; Compliance Filing 

December 9.1980. 

Take notice that Union Electric on 
November 17,1980. tendered for filing 


pursuant Opinion No. 94, issued 
September 2.1980. 

(1) Revised tariff sheets for the company’s 
W-3 Tariff. Tariff No. 88 and Tariff No. 49. 

(2) A revised cost of service for the W-3 
rate. 

(3) A revised cost of service for Missouri 
Power & Light, Tariff No. 49. 

(4) A revised cost of service for Missouri 
Utilities, Tariff No. 88. 

(5) Annualized retail primary service 
revenues, and rate of return analysis, based 
on the retail sales taking effect February 
1978. October 1979 and June 1980. 

Any person desiring to be heard or to 
protest this filing should file comments 
with Federal Energy Regulatory 
Commission, 825 North Capitol Street. 
N.E., Washington, D.C. 20426, on or 
before December 24,1980. Comments 
will be considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this agreement are on 
file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 

Secretary . 

[FR Doc 80-38821 Filed 12-12-80; 8.45 am) 

BILUNG CODE 6450-85-11 


[Docket No. TA81-1-11-000) 

United Gas Pipe Line Co.; Filing of 
Revised Tariff Sheets 

December 10,1980. 

Take Notice that on December 1,1980, 
United Gas Pipe Line Company (United) 
tendered for filing Substitute Revised 
Fifty-Second Revised Sheet No. 4 and 
Second Revised Sheet Nos. 4-A and 4-B 
and Substitute First Revised Sheet No. 
4-C, to its FERC Gas Tariff. First 
Revised Volume No. 1. These tariff 
sheets and supporting information are 
being filed pursuant to the Purchased 
Gas Adjustment Provisions set out in 
Sections 19, 22 and 23 of United’s tariff 
and the rate adjustment provisions in 
Docket No. RP78-68, as approved by 
FERC Order issued May 30,1980. In 
addition, the filing reflects the Gas 
Research Institite adjustment charge of 
5.6 mills ($0.0056) per Mcf approved by 
Federal Energy Regulatory Commission 
Opinion No. 96 issued on September 30, 
1980. 

United states that the current 
adjustment reflects rates payable to 
United’s suppliers for the six (6) months 
commencing January 1,1981. 

Second Revised Sheet Nos. 4-A and 
4-B are being filed to reflect the 
estimated incremental pricing 
surcharges as required by Commission 
Order No. 49, issued September 28,1979. 
Substitute First Revised Sheet No. 4-C is 
being filed to reflect adjustments for 
transportation, compression and ANR 
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storage of gas pursuant to rate 
adjustment provisions in Docket No. 
RP78-68, as approved by FERC Order 
issued May 30,1980. 

Copies of the proposed tariff sheets 
will be mailed to United’s customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said Filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426. in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 00-38822 Filed 12-12-BO: 8:45 am) 

BILLING COO€ 6450-85-M 


[Docket No. RP81-20-000] 

U-T Offshore System; Proposed 
Changes in FERC Gas Tariff 

December 10.1980. 

Take notice that on December 1,1980, 
U-T Offshore System (U-TOS) tendered 
for filing proposed changes to its FERC 
Gas Tariff, Original Volume No. 1. The 
proposed changes would decrease 
revenues from jurisdictional 
transportation services by 
approximately $610,000 based on the 12- 
month period ending August 31,1980, as 
adjusted, compared with the revenues 
generated through the presently 
effective rates. 

U-TOS states that the principal 
reasons for the rate changes filed herein 
are as follows: 

(a) Change in the method of computing 
depreciation to a unit of production method; 

(b) Increased costs of capital which result 
in an overall rate of return of 11.5% which is 
required to afford U-TOS the opportunity to 
earn a fair and reasonable return; and 

(c) Reduction in rate base due to increase 
in reserve for depreciation. 

U-TOS requests an effective date of 
January 1 , 1981, for the proposed 
Revised Sheets. U-TOS states that it 
served copies of this Filing upon all of its 
shippers. 

Any person desiring to be heard or to 
protest said Filing should File a petition 
to intervene or protest with the Federal 


Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before December 
16,1980. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on File 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc 80-38823 Filet! 12-12-80; 8:45 am] 

BILLING CODE 8450-85-M 


[Project No. 3628-000] 

Vass Hydro; Application for 
Preliminary Permit 

December 9.1980. 

Take notice that Vass Hydro 
(Applicant) Filed on October 30,1980, an 
application for preliminary permit 
[pursuant to the Federal Power Act, 16 
U.S.C. §§ 791(a)—625(r)) for proposed 
Project No. 3628 to be known as the 
Keystone Project located on the San 
Miguel River near the Town of Telluride 
in San Miguel County, Colorado. The 
application is on file with the 
Commission and is available for public 
inspection. Correspondence with the 
Applicant should be directed to: Mr. 
Jerome R. Vass, P.O. Box 457, Telluride, 
Colorado 81435. Any person who wishes 
to file a response to this notice should 
read the entire notice and must comply 
with the requirements speciFied for the 
particular kind of response that person 
wishes to file. 

Project Description. —The proposed 
project would affect lands of the United 
States within the Uncompahgre National 
Forest and would consist of: (1) a small 
diversion structure located about 3.5 
miles west (downstream) of Telluride; 

(2) a 6,300-foot long water conveyance 
structure along the right (north) side of 
the river valley; (3) a 1,400-foot long 
penstock; (4) a powerhouse containing 
two turbines operated at a 540-foot head 
utilizing a 40 cfs flow, both connected to 
a single generator rated at 1,500-kW; (5) 
a short tail-race; (6) a switchyard; (7) a 
200-foot long 44-kV transmission line; 
and (8) appurtenant facilities. Project 
energy would be transmitted to an 
existing San Miguel Power Association 
44-kV transmission line. The Applicant 
estimates that the average annual 
energy output would be 10,000,000 kWh. 


Purpose of Project. —Applicant 
intends to sell project power to a public 
or private utility. 

Proposed Scope and Cost of Studies 
under Permit. —Applicant seeks 
issuance of a preliminary permit for a 
period of three years, during which time 
it would prepare studies of the 
hydraulic, construction, economic, 
environmental, historic, and recreational 
aspects of the project, would consult 
with Federal, State and local agencies, 
and would prepare an application for an 
FERC license. Applicant estimates the 
cost of the studies under the permit 
would be $200,000. 

Purpose of Preliminary Permit. —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for the 
power, and all other information 
necessary for inclusion in an application 
for a license. 

Agency Comments. —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not File 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications. —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before February 9,1981, either the 
competing application itself or a notice 
of intent to file a competing application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing application no later than 
April 10.1981. A notice of intent must 
conform with the requirements of 18 
CFR § 4.33 (b) and (c) (1980). A 
competing application must conform 
with the requirements of 18 CFR 
§ 4.33(a) and (d) (1980). 

Comments, Protests, or Petitions to 
Intervene. —Anyone desiring to be heard 
or to make any protest about this 
application should file a petition to 
intervene or a protest with the 
Commission, in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR § 1.8 or § 1.10 (1980). 
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Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission’s 
Rules. Any comments, protest, or 
petition to intervene must be filed on or 
before February 9,1981. 

Filing and Service of Responsive 
Documents .—Any comments, notices of 
intent, competing applications, protests, 
or petitions to intervene must bear in all 
capital letters the title “COMMENTS”, 
NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
COMPETING APPLICATION”. 
PROTEST”, or “PETITION TO 
INTERVENE”, as applicable. Any of 
these filings must also state that it is 
made in response to this notice of 
application for preliminary permit for 
Project No. 3628. Any comments, notices 
of intent, competing applications, 
protests, or petitions to intervene must 
be filed by providing the original and 
those copies required by the 
Commission’s regulations to: Kenneth F. 
Plumb, Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426. An additional copy must be sent 
to: Fred E. Springer, Chief, Applications 
Branch. Division of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 208, 400 First Street, 
NW., Washington. D.C. 20426. A copy of 
any notice of intent, competing 
application, or petition to intervene must 
also be served upon each representative 
of the Applicant specified in the first 
paragraph of this notice. 

Kenneth F. Plumb, 

Secretary. 

IKK Doc. 38824 Filed 12-12-80:8:45 am) 

BILLING CODE 6450-85-M 


I Docket No. EC81-3-000J 

Virginia Electric and Power Co.; Notice 
of Filing 

December 9.1980. 

The filing company submits the 

following: 

Take notice that on November 28. 

1980. Virginia Electric and Power 
Company (Applicant) filed an 
application pursuant to § 203 of the 
Federal Power Act with the Federal 
Energy Regulatory Commission for 
authorization to enter into a Bill of Sale 


with the Prince William Electric 
Cooperative (PWEC) by which 
Applicant will sell and PWEC will 
purchase distribution substation 
facilities in the Catharpin, Johnson, 
Minnieville, Smoketown and Willington 
Delivery Points. The purchase price is 
$402,356. 

Applicant is incorporated under the 
laws of the State of Virginia with its 
principal business office at Richmond. 
Virginia, and is qualified to transact 
business in the states of Virginia, North 
Carolina and West Virginia. Applicant 
is engaged, among other things, in the 
business of generation, distribution and 
sale of electric energy in substantial 
portions of the State of Virginia 

Applicant represents that the 
proposed sale of these facilities will 
facilitate the efficiency and economy of 
operation and service to the public by 
allowing PWEC to utilize the 
substations, now owned by Applicant, 
to provide electric service to PWEC's 
residential and industrial customers. 

Any person desiring to be heard or to 
make any protest with reference to said 
Applicant should, on or before 
December 29,1980 file with the Federal 
Energy Regulatory Commission, 
Washington, D.C 20426, Petition to 
intervene or protest in accordance with 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
Protestant’s parties to the proceeding. 
Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing must file Petitions 
to Intervene in accordance with the 
Commission’s rules. This Application is 
on file with the Commission and 
available for public inspection.. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-38825 Filed 12-12-80: 8:45 aroj 

BILLING CODE 6450-85-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

(OPP—35000/1; PH-FRC 1702-5] 

Determination not To Initiate a 
Rebuttable Presumption Against 
Registration (RPAR) of Pesticide 
Products Containing Triallate; 
Availability of Decision Document 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of determination not to 
initiate an RPAR. 


summary: The EPA has concluded not 
to issue a rebuttable presumption 
against registration for triallate, a 
herbicide currently registered by EPA to 
control wild oats in small grains and 
certain field crops. The Agency has 
determined to return triallate to the 
registration process and require from 
registrants additional data to support 
existing registrations pursuant to section 
3(c)92)(B) of the Federal Insecticide, 
Fungicide, amd Rodenticide Act 
(FIFRA), as amended. 
address: Copies of the Decision 
Document on Triallate are available 
from: Juanita Wills, Special Pesticide 
Review Division (TS-791), Office of 
Pesticide Programs, Room 711, Crystal 
Mall #2,1921 Jefferson Davis Highway, 
Arlington, Virginia 22202. 

FOR FURTHER INFORMATION CONTACT: 
Juanita Wills (703-557-7420). 
SUPPLEMENTARY INFORMATION: 

I. Introduction 

Triallate is a pre-emergent selective 
herbicide used to control wild oats in 
small grains (barley and wheat) and in 
field crops (lentils and peas). EPA has 
reviewed the risks associated with the 
use of triallate to determine whether a 
Rebuttable Presumption Against 
Registration (RDAR) should be issued 
for triallate. The Agency submitted 
triallate to the Special Pesticide Review 
Division (SPRD) as a candidate for the 
RPAR process because of its structural 
similarity to diallate, an RPAR chemical 
which had been found to induce 
oncogenic effects in test animals. In 
addition to oncogenicity, the Agency 
was concerned that use of triallate had 
the potential to cause the following 
effects: mutagenicity, teratogenicity, 
fetotoxicity and neurotoxicity. This 
Notice sets forth the Agency’s 
determinations with regard to the 
potential of triallate to produce these 
adverse effects of concern. The Agency 
has concluded that the available toxicity 
data, when considered in conjunction 
with data demonstrating insignificant 
human exposure potential from the 
current use patterns of triallate, do not 
warrant the issuance of a rebuttable 
presumption agains registration for 
triallate at this time. Accordingly, the 
Agency has determined to return 
triallate to the registration process, and 
to require the submission of additional 
data to support the existing 
registrations, pursuant to section 
3(c)(2)(B) of the Federal Insecticide. 
Fungicide, and Rodenticide Act (FIFRA). 
as amended. 

This Notice is organized into four 
sections. Unit I is this Introduction. Unit 

II, entitled “Legal Background”, sets 
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forth a general discussion of the 
regulatory framework within which 
these actions are taken. Unit III, and the 
accompanying Position Document, set 
forth the determinations which the 
Agency has reached and the bases for 
these determinations. Unit IV, entitled 
'‘Procedural Matters", provides a brief 
discussion of the procedures which will 
be followed in implementing the 
determinations announced in this 
Notice. 

II. The RPAR Process—Legal 
Background 

In order to obtain a registration for a 
pesticide under FIFRA, a manufacturer 
must demonstrate that the pesticide 
satisfies the statutory standard for 
registration. That standard requires, 
among other things, that the pesticide 
perform its intended function without 
causing "unreasonable adverse effects 
on the environment" (section 3(c)(5)). 
The term "unreasonable adverse effects 
on the environment" is defined as "any 
unreasonable risk to man or the 
environment, taking into account the 
economic, social, and environmental 
costs and benefits of the use of any 
pesticide (section 2(bb)0. In effect, this 
standard requires a finding that the 
benefits of each use of the pesticide 
exceed the risks of use, when the 
pesticide is used in accordance with 
commonly recognized practices. The 
burden of proving that a pesticide 
satisfies the registration standard is on 
the proponent of registration and 
continues as long as the registration 
remains in effect. Under section 0 of 
FIFRA, the Administrator is required to 
cancel the registration of a pesticide or 
modify the terms and conditions of 
registration whenever he determines 
that the pesticide no longer satisfies the 
statutory standard for registration. 

The Agency created the RPAR process 
to facilitate the identification of 
pesticide uses which may not satisfy the 
statutory standard for registration and 
to provide a public, informal procedure 
for the gathering and evaluation of 
information about the risks and benefits 
of these uses. The regulations governing 
the RPAR process are set forth at 40 
CFR 162.11. In broad summary, these 
regulations set forth certain criteria of 
risk and provide that an RPAR shall 
arise against a pesticide if the Agency 
determines that the ingredient(s), 
metabolite(s), or degradation product(s) 
of the pesticide in question meet or 
exceed any of these risk criteria. 

In administering the RPAR process, 
the Agency adheres to the standard for 
initiating the RPAR process established 
by Section 3(c)(8). one of the 1978 
Amendments to FIFRA, which provides 


that the Agency may not start an RPAR 
unless it has "a validated test or other 
significant evidence raising prudent 
concerns of unreasonable adverse risk 
to man or to the environment". In 
determining whether a particular 
pesticide raises "prudent concerns", the 
Agency examines the degree of toxicity 
of the pesticide, as well as the likelihood 
of human and environmental exposure. 
The Agency applies this approach to all 
its risk triggers, including oncogenicity 
which do not on their face take exposure 
into account. This approach allows the 
Agency to avoid the burdensome 
consequences of an RPAR proceeding in 
those situations in which the use of the 
pesticide at current levels of exposure 
does not pose an unreasonable risk to 
man or the environment. 

The Agency generally announces that 
an RPAR has arisen by publishing a 
notice in the Federal Register. After an 
RPAR is issued, registrants and other 
interested persons are invited to review 
the data upon which the presumption is 
based and to submit data and 
information to rebut the presumption. 
Respondents may rebut the presumption 
of risk by showing that the Agency’s 
initial determination of risk was in error, 
or by showing that use of the pesticide 
is not likely to result in any significant 
exposure to humans or to animals or 
plants of concern with regard to the 
adverse effects in question. See 40 CFR 
162.11(a)(4). Further, in addition to 
submitting evidence to rebut the risk 
presumption, respondents may submit 
evidence as to whether the economic, 
social, and environmental benefits of the 
use of the pesticide subject to the 
presumption outweigh the risks of use. 

The regulations require the Agency to 
conclude an RPAR by issuing a Notice 
of Determination in which the Agency 
states and explains its position on the 
question of whether the risk 
presumptions have been rebutted. If the 
Agency determines that a presumption 
is not rebutted, it will then consider 
information relating to the social, 
economic and environmental costs and 
benefits which registrants and other 
interested persons submitted to the 
Agency and any other benefits 
information known to the Agency. 

After weighing the risks and the 
benefits of a pesticide's uses, the 
Administrator may conclude the RPAR 
process by issuing a notice of intent to 
cancel or deny registration pursuant to 
FIFRA section 6(b)(1) and section 3(c)(0) 
or by issuing a notice of intent to hold a 
hearing pursuant to section 6(b)(2) of 
FIFRA to determine whether the 
registration should be cancelled or 
applications for registration denied. 


In determining whether the use of a 
pesticide poses risks which are greater 
than benefits, the Agency considers 
modifications to the terms and 
conditions of registration which can 
reduce risks, and the impacts of such 
modifications on the benfits of the use. 
Among the risk reduction measures 
short of cancellation which are 
available to the Agency are changes in 
the directions of use on the pesticide’s 
labeling and classification of the 
pesticide for "restricted use" pursuant to 
FIFRA section 3(d). 

III. Determinations and Regulatory 
Conclusions 

A Determinations on Risk 

The Agency has considered 
information on the potential of triallate 
to produce oncogenicity, mutagenicity, 
teratogenicity and fetotoxicity, and 
neurotoxicity. The data considered by 
the Agency and the Agency’s 
conclusions regarding these potential 
effects are summarized below. The 
Agency's evaluation of potential human 
exposure to triallate is presented in Unit 
III B. 

1. Oncogenicity. 40 CFR 102.11 
(a)(3)(ii)(A) provides that a rebuttable 
presumption against registration shall 
arise if a pesticide's ingredient(s), 
metabolite(s), or degradation product(s) 
"induces oncogenic effects in 
experimental mammalian species or in 
man as a result of oral, inhalation, or 
dermal exposure." 

For oncogenicity, as well as 
mutagenicity, the regulations do not 
require the Agency to consider exposure 
potential prior to the issuance of a 
rebuttable presumption against 
registration because an oncogenic and/ 
or mutagenic pesticide poses some finite 
risk even at low levels of exposure since 
there is no "threshold" for the risk 
effect. However, in accordance with 
section 3(c)(8), the Agency will take 
exposure into account in determining 
whether the available information raises 
prudent concerns of unreasonable risk 
to man or to the environment 

The only available study in this area 
is a negative 2-year feeding study in 
Charles River albino rates performed by 
IBT for Monsanto Company (IBT No. 
622-052511, Calandra, 1976,1977 (with 
addendum)). This study is only valid as 
an oncogenic screening test because of 
deficiencies in experimental design 
which preclude the use of this study to 
satisfy registration requirements. 
However, the Agency believes that the 
negative results of this screening study, 
in conjunction with the low human 
exposure potential associated with 
current use patterns, indicate that the 
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use of triallate does not pose a human 
health risk for oncogenic effects. 

Hence, the Agency has concluded that 
the issuance of a rebuttable presumption 
against registration for triallate on the 
basis of oncogenicity is not warranted. 

2. Mutagenicity. 40 CFR 162.11 
(a)(3)(ii)(A) states that a rebuttable 
presumption shall arise if a pesticide’s 
ingredient(s), metabolite(s), or 
degradation product(s) “induces 
mutagenic effects, as determined by 
multi-test evidence. 0 Triallate has been 
tested for mutagenicity in a number of 
different system, including bacteria, 
yeast, mouse lymphoma cells and a 
mouse dominant lethal test. In a study 
performed by Sikka and Florczyk in 1978 
using Salmonella typhimurium, triallate 
gave positive results for base pair 
conversions with metabolic activation in 
the Ames strains TA 100 and TA 1535. 

In the absence of metabolic activation, 
negative results were obtained for 
strains TA 100, TA 1535, TA 98 and TA 
1538 by these investigators. Positive 
results for base pair conversions with 
metabolic activation were also obtained 
in Salmonella typhimurium by a number 
of other investigators. (DeLorenzo et al.. 
1978, Brusick, 1977, and Simon .et al., 
1978.) In the absence of metabolic 
activation, negative results were 
obtained by Anderson et al., 1972, in the 
S. typhimurium system; negative results 
were also obtained in an E. coli test 
performed by Simon et al., 1978. In 
addition, in a study which is currently 
under review by the Agency, Carere et 
al. (1978) reported that triallate was 
positive for base pair conversions in 
strain TA 1535 of S. typhimurium and 
positive for base pair conversions in the 
bacteria Streptomyces coelicolor. 

With the yeast Saccharomyces 
Cerevisioe t triallate was positive for 
mitotic recombinations in strain D3 
(Simon et al., 1978) and negative for 
gene conversion in strain D4 (Brusick, 
1977). The mouse lymphoma cell system 
has produced both positive results for 
forward mutations at the TIC locus 
(Mitchell, 1980) and negative results 
(Brusick, 1977) at this locus. 

Positive mutagenic effects have also 
been reported in Aspergillus and 
Pelargonium Zonale. Negative results 
w ere obtained in a dominant lethal test 
with Charles River mice which were 
administered single intraperitoneal 
injections of either 200 or 400 mg/kg 
triallate (Calandra, 1974a). 

Although there is some variance in the 
reported results in similar test systems, 
the test data cited above is adequate to 
meet or exceed the multitest evidence 
criterion for mutagenic risks. (40 CFR 
162.4(a)(3)(ii)(B}.) However, in the 
absence of data demonstrating 


mutagenic effects in mammalian in vivo 
systems or evidence indicating the 
potential of triallate to reach the 
mammalian gonad, there is no basis for 
characterizing the mutagenic potential 
of triallate for humans. In view of the 
low level of exposure and the lack of 
data indicating a strong mutagenic 
potential, the Agency has concluded 
that the potential for triallate to produce 
mutagenic events in humans is very low. 
Hence, the Agency has determined that 
the issuance of a rebuttable presumption 
against registration for triallate on the 
basis of mutagenicity is not warranted 
at this time. In essence, the Agency has 
made a determination in accordance 
with 40 CFR 162.11(a)(4)(ii) that the 
RPAR which has technically been raised 
has been rebutted by the exposure 
information available to the Agency, 
and that the “pesticide will not 
concentrate, persist or accrue to levels 
in man or the environment likely to 
result in any significant chronic adverse 
effects.” The Agency has in effect 
rebutted its own presumption. The 
Agency will, however, require 
additional tests in the area of 
mutagenicity to enable a better 
characterization of the mutagenic 
potential of the compound. 

3. Fetotoxic and Teratogenic Effects. 

40 CFR 162.11(a)(3)(ii)(B) provides that a 
rebuttable presumption against 
registration shall arise if a pesticide’s 
ingredient(s), metabolite(s), or 
degradation product(s) “produces any 
other chronic or delayed toxic effect in 
test animals at any dosage up to a level, 
as determined by the Administrator, 
which is substantially higher than that 
to which humans can reasonably be 
anticipated to be exposed taking into 
account ample margins of safety”. The 
information pertaining to the fetotoxic 
and teratogenic potential of triallate is 
limited to a single study performed by 
Industrial Bio-Test Laboratories (IBT 
Report No. 651-05255. Calandra, 1974b) 
and submitted to the Agency by the 
Monsanto Company. Two groups of 
New Zealand albino rabbits were 
administered triallate (AVADEX BW 
technical) at doses of 3 mg/kg/day and 
10 mg/kg/day for 12 days during 
gestation. IBT reported that “no dose or 
test material related” fetotoxic or 
teratogenic effects were observed which 
could be attributed to treatment with 
triallate. A no observable effect level 
(NOEL) was not established. An Agency 
review of this study indicated that (1) 
the number of resorption sites/100 
implantation sites was greater in both 
experimental groups compared to the 
control, and (2) a significant (p less than 
0.05) dose-related reduction in fetal 


weight occurred in treated litters in both 
dose groups. 

Although this study was declared 
invalid for registration purposes in an 
Agency audit because of the absence of 
certain raw data, it does indicate a 
possible effect on fecundity as well as a 
potential fetotoxic effect for triallate. 
The Agency has used the data from this 
study, in conjunction with applicator 
and dietary exposure data, to provide a 
rough assessment of the potential of 
triallate to produce fetotoxic effects. 

Based on applicator exposure data 
submitted by the Monsanto Company 
(Arras, 1980) and evaluated by the 
Agency, the total absorbed body doses 
for applicators working with 
emulsifiable concentrates of triallate 
during tank fill and application 
procedures, and during the process of 
incorporating the herbicide in the soil, 
have been estimated at roughly l/500th 
and l/ll00th, respectively, of the level 
of exposure at which fetotoxic effects 
were observed in rabbits (3 mg/kg/day). 
The total body doses for applicators 
working with granular formulations 
during hopper fill and application 
procedures, and during the process of 
incorporating granular triallate into the 
soil, have been estimated at l/900th and 
l/500th, respectively, of the level at 
which fetotoxic effects were observed in 
rabbits. Based on tolerances for triallate. 
worst-case dietary exposure to the 
general public has been estimated at 
roughly 1/900th of the level at which 
fetotoxic effects were observed in 
rabbits. 

Although this analysis is based on 
limited toxicological evidence, it 
indicates that the risk of fetotoxic 
effects resulting from the low levels of 
exposure associated with triallate under 
current use patterns is extremely small. 
Consequently, the Agency has 
determined that a rebuttable 
presumption against registration for 
triallate on the basis of fetotoxic and 
teratogenic effects is not warranted from 
the currently available data. 

4. Delayed Neurotoxicity. 40 CFR 
162.11(a)(3)(ii)(B), which was cited in the 
previous section provides the risk 
criterion for delayed neurotoxicity. With 
regard to delayed neurotoxicity as a 
potential adverse effect resulting from 
exposure to triallate, the Agency has 
determined, in view of currently 
available evidence from studies with 
hens (IBT Studies, Nos. 8580-09120 and 
8580-10814, Keplinger, 1976,1978), that 
the pesticide does not display delayed 
neurotoxicity in this species. (Hens are 
the test animal of choice for delayed 
neurotoxicity studies.) 

However, the possibility that triallate 
might be associated with a type of 
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neurotoxicity in rats has been raised by 
a recent study reported to the Agency by 
the Monsanto Company. In this study, 
rats were treated with a mixture of 
chemicals, one of which was triallate. 
Treatment resulted in symptoms 
including circling behavior, head 
tremors, and head tilt to one side (these 
symptoms were exacerbated by external 
stimulation). These symptoms were 
reportedly also observed in quail which 
had been treated with triallate alone, 
suggesting that the effects observed in 
rats might have been due to triallate. 
Further testing in rats is required to 
clarify the nature of this potential 
hazard and to determine a no 
observable effect level. 

Taking all currently available 
evidence into account, the Agency has 
determined that a rebuttable 
presumption against triallate is not 
warranted on the basis of neurotoxicity 
at this time. 

B. Determinations on Exposure 

The Agency has identified human 
populations which are subject to 
triallate exposure and has examined the 
type and extent of their exposure. Three 
routes of exposure are at issue: dietary 
(oral), dermal, and respiratory. Dietary 
exposure resulting from triallate 
residues on food affects the general 
population, including pesticide 
applicators. In addition, applicators can 
be subject to dermal and respiratory 
exposure to triallate during application, 
and during the re-entry into treated 
fields for purposes of incorporating the 
herbicide into the soil. 

The Agency’s estimate regarding 
dietary exposure is based upon the 
worst case assumption that triallate is 
present in the crops in question at 
tolerance levels. Based upon that 
assumption, the total daily intake of 
triallate (based on the average daily 
consumption of the crops in question 
and assuming a 60 kg person) would be 
0.16 ug/kg/day. an insignificant amount. 

The Agency’s estimate for applicator 
(dermal and respiratory) exposure is 
based upon a study by Arras et. al. 
performed for the Monsanto Company in 
1980. Based upon this study, the Agency 
has calculated exposure and absorbed 
body doses for applicators working with 
both formulations of triallate 
(emulsifiable concentrate and granular). 
An applicator working with the 
emulsifiable concentrate formulation 
would be subject to an estimated body 
dose of 5.6 ug/kg/ of body weight per 
day during tank fill and applications 
procedures (day 1). and an additional 
estimated body dose of 2.5 ug/kg/day 
during the process of incorporating the 
herbicide into the soil (day 2). An 


applicator working with the granular 
formulation would be subject to an 
estimated body dose of 3.1 ug/kg/day 
during hopper fill and application 
procedures (day 1) and an additional 
estimated body dose of 1.8 ug/kg/day 
during the process of incorporating 
triallate into the soil (day 2). Hence, 
applicator exposure is very low. 

C. Regulatory Determinations 

As discussed in the preceding units, 
the Agency has considered all available 
information on the risks posed by the 
use of triallate, and has concluded that 
the currently available toxicological 
data base, when considered in 
conjunction with the low exposure 
potential for triallate, indicates that the 
potential risks of oncogenicity, 
mutagenicity, fetotoxicity, 
teratogenicity, and neurotoxicity are 
very low for triallate. Consequently, the 
Agency has determined that the 
issuance of a rebuttable presumption 
against registration for triallate is not 
warranted at this time. Accordingly, the 
Agency has determined to return 
triallate to the registration process. The 
reasons which form the basis for this 
determination are set forth in detail in 
the accompanying Position Document. 
Should information become available 
which calls these determinations into 
question, the Agency will reevaluate its 
conclusions and, if warranted, initiate 
an RPAR proceeding or take other 
appropriate regulatory actions. 

D. Other Determinations 

During the review of triallate to 
determine if the available data indicated 
that the pesticide met or exceeded the 
RPAR risks criteria, the Agency 
discovered significant gaps in the data 
pertaining to the possible toxic effects of 
triallate. The Agency has therefore 
determined that it will request 
additional data, under the authority of 
section 3(c)(2)(B) of FIFRA, to maintain 
the registrations of triallate products in 
effect. The request for this data is 
independent of the Agency’s 
determination not to initiate a 
rebuttable presumption against 
registration for triallate pesticide 
products. The data requirements 
imposed by the Agency pursuant to 
section 3(c)(2)(B) will be formally 
communicated to the registrants in the 
near future. 

The additional studies which the 
Agency will require are summarized 
below. 

1. Oncogenicity studies, in accordance 
with the requirements specified in the 
Proposed guidelines for Registering 


Pesticides in the U.S., 40 CFR 163.83-1 
and 40 CFR 163.83-2, published in the 
Federal Register of August 22,1978 (43 
FR 37346). 

2. Mutagenicity tests, including (1) 
gene mutation studies in mammalian 
cell culture systems; (2) tests to detect 
chromosomal effects with in vitro 
cytogenetics using mammalian cells or 
sister chromatid exchange in 
mammalian cells; and (3) tests to detect 
DNA damage, including in vitro repair 
assays in either bacterial or mammalian 
systems, in vivo cytogenetics in rats and 
a dominant lethal study in rats or mice. 

3. Reproductive, fetotoxic and 
teratogenicity studies, in accordance 
with the requirements in the Proposed 
Guidelines for Registering Pesticides in 
the U.S.. 40 CFR 163.83-3 and 40 CFR 
163.83—4, published in the Federal 
Register of August 22,1978 (43 FR 
37382). 

4. Delayed neurotoxicity testing in 
rats to clarify the nature of this potential 
hazard and to determine a no 
observable effect level. 

5. A general metabolism study to 
determine absorption, distribution, 
metabolism and excretion of triallate in 
mammals. The study protocol published 
in the Proposed guidelines for 
Registering Pesticides in the U.S.. 40 
CFR 163.85-1, published in the Federal 
Register of August 22,1978 (43 FR 
37394), should be utilized in designing 
this study. Blood kinetics and tissue 
binding tests, however, will not be 
required. 

IV. Procedural Matters 

In accordance with the determinations 
announced in Unit III of this Notice, the 
Agency will not initiate a rebuttable 
presumption against registration for 
pesticide products containing triallate at 
this time, but will return triallate to the 
registration process. Copies of this 
Notice and the accompanying Decision 
Document will also be transmitted to the 
affected registrants and applicants. 
Other interested persons may obtain a 
copy of the Decision Document by 
contacting )uanita Wills at the address 
or telephone number given in this 
Notice. 

Upon receipt of the 3(c)(2)(B) data, 
and any other data which provides 
information about the potential of 
triallate to produce adverse effects in 
man and the environment, the Agency 
will review the triallate data base to 
determine if the initiation of an RPAR 
proceeding, or other appropriate 
regulatory action, is warranted. 
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Dated: December 10.1980. 

Edwin L Johnson, 

Deputy Assistant Administrator for Pesticide 

Programs . 

{FTt Doc. 0O-38H7 Filed 12-12-00 8:45 am| 

BILLING C00£ 6560-32-41 


[A-10-FRC 1702-3 J 

Issuance of PSD Permit to Puget 
Sound Power and Light Company 

Notice is hereby given that on 
September 25,1980, the Environmental 

Emission 


Protection Agency issued a Prevention 
of Significant Deterioration (PSD) permit 
to Puget Sound Power and Light 
Company for approval to construct two 
combustion turbine electric generators 
near Spanaway, Washington. This 
permit has been issued under EPA's 
Prevention of Significant Air Qualtity 
Deterioration (40 CFR Part 52.21) 
regulations subject to certain conditions, 
including: 

1. Emissions of nitrogen oxide (NOJ 
and sulfur dioxide (SO,) shall not 
exceed the following: 

Limitations 


Concentration 

(% by volume at Per Turbine Total of TWo 

Pollutant 15% O 2 dry basis) lb/hr Tons/year 


NO* [.0075 ( 14.4 ) + FJ* 388 580 

Y 

SO 2 .009 or a maximum 480 720 

fuel sulfur content 
of 0.5% by weight 


* Y * manufacturer's rated heat rate at peak load in kilojoules per 
watt hour can not exceed 14.4 kiiojoules/watt hour. 


N 

(fuel bound nitrogen by 

percent weight) _ 

N _£ 0.015 

0.015 < N _< 0.1 

0.1 < N 0.25 

N > 0.25 

2. With the exception of NO x and SO*, 
increases in potential emissions of any 
pollutant regulated under the Clean Air 
Act resulting from this construction will 
be less than 250 tons per year. 

Under Section 307(b)(1) of the Clean 
Air Act judicial review of the PSD Pemit 
is available only by the filing of a 
petition for review in the Ninth Circuit 
Court of Appeals within 60 days of 
today. Under Section 307(b)(2) of the 
Clean Air Act, the requirements which 
are the subject of today's notice may not 
be challenged later in civil or criminal 
proceedings brought by EPA to enforce 
these requirements. 

Copies of the permit are available for 
public inspection upon request at the 


P 

0 

0.04N 

0.004 4- 0.0067 (N - 0.1) 

0.005 

following location: EPA, Region 10,1200 
Sixth Avenue, Room 11C, Seattle, 
Washington 98101. 

Dated: December 8.1980. 

Donald P. Dubois, 

Regional Adminstrator. 

|FR Doc. 80-38718 Filed 12-12-80: 8:45 am| 

BILLING COO£ 6560-3S-M 


[A-10-FRC 1702-4] 

Issuance of PSD Permit to Ash Grove 
Cement Company 

On October 26,1977, EPA issued a 
Prevention of Significant Deterioration 
(PSD) permit to Ash Grove Cement 
Company to construct a calcining lime 
kiln at the existing Portland. Oregon 
facility. Compliance tests on this kiln 
indicated that emissions were 


significantly higher than expected and 
higher than originally permitted. The 
reason for higher than anticipated 
emissions was not due to failure of the 
control equipment to operate as 
efficiently as expected. Rather, inlet 
pollution concentrations to the control 
equipment was higher than expected 
resulting in higher outlet emissions. 

Notice is hereby given that on 
September 22,1980, the Environmental 
Protection Agency modified Ash Grove 
Cement Company's PSD permit to reflect 
the results of compliance testing 
conducted on the new lime kiln. This 
modification has been issued under 
EPA’s Prevention of Significant Air 
Qualify Deterioration (40 CFR 52.21) 
regulations subject to certain conditions, 
including: 

1. Emissions of total suspended 
particulates (TSP) and sulfur dioxide 
(SO a ) shall not exceed the following: 

Emission Limitations 




Tons 

Concentra¬ 

Facility 

Pollutant 


tions or 
emission 



year 

factor 

TNrd Ume KHn_ 

— TSP 

37.8 

0.03 gr/dscf 


SO, 

329 



2. With the exception of TSP and SO*, 
increases in potential emissions of any 
pollutant regulated under the Clean Air 
Act resulting from this modification will 
be less than 250 tons per year. 

Under Section 307(b)(1) of the Clean 
Air Act, judicial review of the PSD 
Permit is available only by the filing of a 
petition for review in the Ninth Circuit 
Court of Appeals within 60 days of 
today. Under Section 307(b)(2) of the 
Clean Air Act, the requirements which 
are the subject of today’s notice may not 
be challenged later in civil or criminal 
proceedings brought by EPA to enforce 
these requirements. 

Copies of the permit are available for 
public inspection upon request at the 
following location: EPA, Region 10.1200 
Sixth Avenue. Room 11C, Seattle. 
Washington 98101. 

Dated: December 8.1980. 

Donald P. Dubois, 

Regional Administrator. 

|FR Doc 80-38719 Filed 12-12-80 8 45 «mj 
BILLING COOC 6560-30-M 
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[WH-FRL 1702-2] 

Municipal Wastewater Treatment 
Works: Construction Grants, 
Consolidated Guidance for Facliity 
Planning 

agency: Environmental Protection 
Agency. 

action: Notice of availability for 
comment. 

summary: The Office of Water Program 
Operations, Facility Reguirements 
Division, is preparing a bound volume 
containing relevant quidance for 
preparation of facility plans receiving an 
EPA Step 1 grant in fiscal year 1981. It 
will contain a copy of the regulations 
and summaries of all the Program 
Requirements and Program Operations 
Memoranda applicable to Step 1 grants 
awarded in Fiscal year 1981; it will not 
add new requirements; and it will not 
apply retroactively to Step 1 grants 
awarded prior to issuance. 

The document (known as Facility 
Planning 1981) is intended to be a 
complete reference for consultants and 
grantees, defining requirements clearly 
in one place. We do not anticipate 
changes to the requirements for facility 
planning started in fiscal year 1981 after 
issuance of Facility planning 1981. The 
document is planned to be updated and 
renamed for Fiscal year 1982 and 
annually thereafter. Changes in 
requirements will be incorporated in 
Facility planning 82 and apply to facility 
planning started in Fiscal year 1982 only. 
A draft has been sent to the EPA 
Regional Offices and to delegated 
states; additional copies are available 
from the address given below. Facility 
Planning 81 is scheduled to be produced 
in final form by March 1981; subsequent 
updates will be available at the start of 
each fiscal year. 

date: Comments on the draft must be 
submitted on or before January 29,1981. 

ADDRESS: Facility Requirements 
Division (WI1 595), Environmental 
Protection Agency, 401 M Street S.W., 
Washington, D.C. 20480. 

FOR FURTHER INFORMATION CONTACT*. 

Mrs. Elaine Stanley (202-426-9404). 

Dated: December 5,1980. 

Henry L. Longest, 

Deputy Assistant Administrator for Water 
and Program Operations (WH 546), 

|FR Doc. 38856 Filed 12-12-40; 6:45 am) 

billing code 6560-29-m 


[OPP-30000/7C PH-FRL 1702-1] 

Preliminary Notice of Determination 
Concluding the Rebuttable 
Presumption Against Registration of 
Pesticide Products Containing 
Strychnine; Correction 

agency: Environmental Protection 
Agency (EPA). 

action: Notice; Correction. 


summary: This document corrects a 
preliminary notice of determination 
concluding the rebuttable presumption 
against registration of certain pesticide 
products containing strychnine that 
appeared in the Federal Register of 
November 5,1980 (45 FR 73602). In that 
notice, FR Doc. 80-34431, the proposed 
regulatory actions for the use of 
strychnine products to control 
jackrabbits on rangeland, pasture, and 
cropland and porcupines in forests, 
reforestation areas, and tree plantations 
were inadvertently misstated. 

date: Written comments must be 
received on or before December 5,1980. 

address: Comments should be sent to, 
Document Control OfFice (TS-793), 
Office of Pesticides and Toxic 
Substances, Rm. E-447, Environmental 
Protection Agency, 401 M Street, SW., 
Washington, D.C. 20460. 

Three copies of comments should be 
sent to the Document Control Office at 
the EPA Headquarters address given 
above. The comments should bear the 
identifying notation OPP-30000/7C. 

FOR FURTHER INFORMATION CONTACT: 

Timothy A. Gardner, Section Head, 
Special Pesticide Review Division (TS- 
791), Office of Pesticide Programs. Rm. 
711, Crystal Mall II, 1921 Jefferson Davis 
Highway, Arlington, Virginia 22202, 703- 
557-7400. 

SUPPLEMENTARY INFORMATION: 1. On 

page 73608, column 3, paragraph three 
under item (6), lines 1-10 are corrected 
to read as follows: 

Active Ingredient (Grain Bait) Strychnine 
(expressed as alkaloid)—0.28% 

Inactive Ingredient—99.72% 

Use one tablespoon. 

Active Ingredient (Green Bait) Strychnine 
(expressed as alkaloid)—0.10% 

Inactive Ingredient—99.90% 

Use the equivalent of 4 to 5 alfalfa shoots. 

2. On page 73607, between the second 
and third paragraph under item (7). the 
following is inserted: “Use salt blocks 
with a strychnine concentration of 5.8 
percent, expressed as alkaloid, nailed at 
least ten feet above the ground.” 


Dated: December 9,1980. 

Steven D. Jeliinek, 

Assistant Administrator for Pesticides and 
Toxic Substances. 

(FR Doc. 80-38832 Filed 12-12-80; 8:45 ami 

BILUNG CODE 8560-32-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

[CC Docket Nos. 80-752,80-753; File Nos. 
4371-CM-P-80, 4594-CM-P-80] 

Randi E. Beeler and Leonard R. Davis; 
Memorandum Opinion and Order 
Designating Applications for 
Consolidated Hearing on Stated Issues 

Adopted: Nvember 28.1980. 

Released: December 9.1980. 

In re applications of Randi E. Beeler 
and Leonard R. Davis, CC Docket No. 
80-752. File No. 4371-CM-P-80; and 
Unimel, Inc., CC Docket No. 80-753, File 
No. 4594-CM-P-80; for Construction 
Permits in the Multipoint Distribution 
Service for a New Station at Ottumwa, 
Iowa. 

1. The Commission has before it the 
above-referenced application of Randi 
E. Beeler and Leonard R. Davis, Filed on 
March 4,1980 (accepted on Public 
Notice of April 1,1980) and the 
application of Unimel. Inc., filed on 
March 7,1980 (accepted on Public 
Notice of March 25.1980). These 
applications are for a construction 
permit in the Multipoint Distribution 
Service and they propose operations on 
Channel 1 in Ottumwa. Iowa. The 
applications are therefore mutually 
exclusive under present procedures and 
require comparative consideration. 
There are no petitions to deny or 
objections under consideration. 

2. Upon review of the captioned 
applications, we Find that these 
applicants are legally, technically, 
financially, and otherwise qualified to 
provide the services which they 
propose, and that a hearing will be 
required to determine on a comparative 
basis, which of these applications 
should be granted. 

3. Accordingly, it is hereby ordered, 
That pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, 47 CFR 309(e) and 0.291 of the 
Commission's Rules 47 CP’R 0.291, the 
above-captioned applications are 
designated for hearing, in a consolidated 
proceeding, at a time and place to be 
specified in a subsequent order, to 
determine on a comparative basis, 
which of the above-captioned 
applications should be granted order to 
best serve the public interest, 
convenience and necessity. In making 
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such a determination, the following 
factors shall be considered: 1 

(a) The relative merits of each 
proposal with respect to efficient 
frequency use. particularly with regard 
to compatibility with co-channel use in 
nearby cities and adjacent channel use 
in the same city; 

(b) The anticipated quality and 
reliability of the service proposed, 
including installation and maintenance 
programs; and 

(c) The comparative cost of each 
proposal considered in context with the 
benefits of efficient spectrum utilization 
and the quality and reliability of sevice 
as set forth in issues (a) and (b). 

4. It is further ordered, That Randi E. 
Beeler and Leonard R. Davis, Unimel, 
Inc. and the Chief, Common Carrier 
Bureau, are made parties to this 
proceeding. 

5. It is further ordered, That parties 
desiring to participate herein shall file 
their notices of appearance in 
accordance with the provisions of 

§ 1.221 of the Commission’s rules. 

Philip L. Verveer, 

Chief, Common Carrier Bureau. 

|KR Doc. 80-38728 Filed 12-12-80; 8:45 am) 

BILLING CODE 6712-01-M 


ICC Docket Nos. 80-750, 80-751; File Nos. 
477-CM-P-80, 3360-CM-P-80] 

UNIMEL, Inc. and Microband 
Corporation of America; Memorandum 
Opinion and Order Designating 
Applications for Consolidated Hearing 
on Stated Issues 

Adopted: November 28.1980. 

Released: December 9,1980. 

In re applications of UNIMEL, Inc., CC 
Docket No. 80-750. File No. 477-CM-P- 
80: and Microband Corporation of 
America, CC Docket No. 80-751, File No. 
3360-CM-P-80; For Construction Permits 
in the Multipoint Distribution Service for 
a New Station at Quincy, Illinois. 

1. The Commission has before it the 
above-referenced application of Unimel, 
Inc., filed on October 26,1979 (accepted 
on Public Notice of November 13,1979) 
and the application of Microband 
Corporation of America, filed on 
January 14,1980 (accepted on Public 
Notice of January 22,1980). These 
applications are for a construction 
permit in the Multipoint Distribution 
Service and they propose to operate on 
Channel 1 in Quincy, Illinois. The 
applications are therefore mutually 
exclusive under present procedures and 
require comparative consideration. 


‘Consideration of these factors shall be in light of 
the Commission's discussion in Applications of 
I'runk K. Spain. 77 FCC 2d 20 (1980). 


There are no petitions to deny or 
objections under consideration. 

2. Upon review of the captioned 
applications, we find that these 
applicants are legally, technically, 
financially, and otherwise qualified to 
provide the services which they 
propose, and that a hearing will be 
required to determine, on a comparative 
basis, which of these applications 
should be granted. 

3. Accordingly, it is hereby ordered, 
That pursuant to Section 309(e) of the 
Communications Act of 1934, as 
amended, 47 CFR 309(e) and Section 
0.291 of the Commission’s rules, 47 CFR 
0.291, the above-captioned applications 
are designated for hearing, in a 
consolidated proceeding, at a time and 
place to be specified in a subsequent 
order, to determine, on a comparative 
basis, which of the above-captioned 
applications should be granted in order 
to best serve the public interest, 
convenience and necessity. In making 
such a determination, the following 
factors shall be considered: 1 

(a) The relative merits of each 
proposal with respect to efficient 
frequency use, particularly with regard 
to compatibility with co-channel use in 
nearby cities and adjacent channel use 
in the same city; 

(b) The anticipated quality and 
reliability of the service proposed, 
including installation and maintenance 
programs; and 

(c) The comparative cost of each 
proposal considered in context with the 
benefits of efficient spectrum utilization 
and the quality and reliability of service 
as set forth in issues (a) and (b). 

4. It is further ordered, that Unimel, 
Inc., Microband Corporation of America 
and the Chief Common Carrier Bureau, 
are made parties to this proceeding. 

5. It is further ordered, that parties 
desiring to participate herein shall file 
their notices of appearance in 
accordance with the provisions of 

§ 1.221 of the Commission’s rules. 

Philip L. Verveer, 

Chief Common Carrier Bureau. 

(FR Doq. 80-38725 Filed 12-12-80; 8:45 am] 

BILLING CODE 6712-01-M 


FEDERAL RESERVE SYSTEM 

Anchor Bancorporation, Inc.; 
Formation of Bank Holding Company 

Anchor Bancorporation, Inc., Farmer 
City, Illinois, has applied for the Board's 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 


Consideration of these factors shall be in tight of 
the Commission’s discussion in Applications of 
Frank K. Spain. 77 FCC 2d 20 (1980). 


1842(a)(1)) to become a bank holding 
company by acquiring 80 percent of the 
voting shares of Anchor State Bank, 
Anchor, Illinois. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than January 8,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, December 8.1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

(FR Doc. 80-38695 Filed 12-12-80. 8:45 nm) 

BILUNG CODE 6210-01-M 


Financial Services of Winger, Inc.; 
Formation of Bank Holding Company 

Financial Services of Winger, Inc., 
Winger, Minnesota, has applied for the 
Board’s approval under section 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 86.6 
percent or more of the voting shares of 
Farmers State Bank of Winger, Winger, 
Minnesota. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of 
Minneapolis. Any person wishing to 
comment on the application should 
submit views in writing to the Reserve 
Bank, to be received not later than 
January 8,1981. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Board of Governors of the Federal Reserve 
System, December 8,1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

|FR Doc. 80-38697 Filed 12-12-80; 8:45 am) 

BILUNG CODE 6210-01-M 
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First Citizens Bancshares, Inc.; 
Formation of Bank Holding Company 

First Citizens Bancshares, Inc.. 
Waxahachie, Texas has applied for the 
Board’s approval under section 3(a)(1) of 
the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company by acquiring 80 
percent or more of the voting shares of 
Citizens National Bank in Waxahachie. 
Waxahachie, Texas. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than January 7,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, December 8,1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

|FR Doc. 80-38698 Filed 12-12-80: 8:45 «m| 

BILLING CODE 6210-01-M 


First United, Inc.; Formation of Bank 
Holding Company 

First United, Inc., Central City, 
Kentucky, has applied for the Board’s 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of First 
National Bank of Central City, Central 
City, Kentucky. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of St. Louis. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than January 8, / 1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 


Board of Governors of !he Federal Reserve 
System, December 8,1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

|FR Doc. 80-38698 Filed 12-12-80:8:45 am) 

BILUNG CODE 6210-01-M 


Hardin County Bancorporation; 
Formation of Bank Holding Company 

Hardin County Bancorporation, 

Eldora, Iow a, has applied for the Board’s 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of Hardin 
County Savings Bank of Eldora, Iowa, 
Eldora, Iowa. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than January 7,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. December 8.1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

|FR Doc 80-38899 Filed 12-12-80. 8:45 am) 

BILUNG CODE 6210-01-M 


Independent Bank Corporation; 
Acquisition of Bank 

Independent Bank Corporation. Ionia, 
Michigan, has applied for the Board's 
approval under section 3 (a) (3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a) (3)) to acquire 100 per cent of the 
voting shares of the successor by 
consolidation to The Old State Bank of 
Fremont, Fremont, Michigan. The factors 
that are considered in acting on the 
application are set forth in section 3 (c) 
of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in 
writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received not later than January 8.1981. 
Any comment on an application that 


requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. December 8.1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

(FR Doc. 80-38702 Filed 12-12-00; 8:45 am) 

BILLING CODE 6210-01-M 


United Banks of Colorado, Inc.; 
Acquisition of Bank 

United Banks of Colorado, Inc., 
Denver, Colorado, has applied for the 
Board’s approval under Section 3(a)(3) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(3)) to acquire 100 per cent 
of the voting shares of Bank of Ignacio, 
Ignacio, Colorado. The factors that are 
considered in acting on the application 
are set forth in Section 3(c) of the Act 
(12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank, to be 
received not later than January 8,1981 
Any comment on an application that 
requests a hearing musl include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, December 8,1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

[FR Doc. 80-38701 Filed 12-12-80. 8 45 ami 

BILLING CODE 6210-01-M 


Commerce Southwest, Inc.; 
Acquisition of Bank 

Commerce Southwest, Inc., Dallas. 
Texas, has applied for the Board’s 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(3) to acquire 100 percent of the 
voting shares less directors’ qualifying 
shares of White Rock Bank of Dallas. 
Dallas, Texas. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
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application should submit views in 
writing to the Reserve Bank to be 
received not later than January 9,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, December 9,1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

|FR Doc. 00-38739 Filed 12-12-80; 8:45 am) 

BILLING CODE 6210-01-M 


Commerce Southwest Inc.; Acquisition 
of Bank 

Commerce Southwest, Inc., Dallas, 
Texas, has applied for the Board’s 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire 100 per cent of the 
voting shares, less directors’ qualifying 
shares of Central National Bank of 
McKinney, McKinney, Texas. The 
factors that are considered in acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank to be 
received not later than January 9.1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. December 9,1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

fFR Doc. 80-30740 Filed 12-12-80; 8:45 am| 

BILLING CODE 6210-01-M 


Jersey Village Bancshares, Inc.; 
Formation of Bank Holding Company 

Jersey Village Bancshares, Inc., 
Houston, Texas, has applied for the 
Board’s approval under § 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 100 percent of the 
voting shares, less directors’ qualifying 


shares, of Jersey Village Bank, Houston, 
Texas. The factors that are considered 
in acting on the application are set forth 
in § 3(c) of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than January 9,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. December 9,1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

JFR Doc. 80-38741 Filed 12-12-80: 8:45 am) 

BILLING CODE 6210-01-M 


Marine Midland Interamerican Bank; 
Establishment of U.S. Branch of a 
Corporation Organized Under Section 
25(a) of the Federal Reserve Act 

Marine Midland Interamerican Bank, 
Miami. Florida, a corporation organized 
under § 25(a) of the Federal Reserve 
Act, has applied for the Board’s 
approval under § 211.4(c)(1) of the 
Board s Regulation K (12 CFR 
211.4(c)(1)), to establish branches in 
Houston, Texas, and Los Angeles, 
California. Marine Midland 
Interamerican Bank operates as a 
subsidiary of Marine Midland Bank, 
N.A.. New York. New York. 

The factors that are to be considered 
in acting on this application are set forth 
in § 211.4(a) of the Board’s Regulation K 
(12 CFR 211.4(a)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of New 
York. Any person wishing to comment 
on the application should submit views 
in writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551 to be 
received no later than January 9,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identify specifically any questions of 
fact that are in dispute, and summarize 
the evidence that would be presented at 
a hearing. 


Board of Governors of the Federal Reserve 
System, December 9.1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

)FR Doc. 00-38742 Filed 12-12-80; 8:45 am) 

BILLING CODE 6210-01-M 


Metro Bancshares, Inc.; Formation of 
Bank Holding Company 

Metro Bancshares, Inc., Alvarado, 
Texas, has applied for the Board’s 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
section 1842(a)(1)) to become a bank 
holding company by acquiring 80 
percent or more of the voting shares 
Alvarado State Bank, Alvarado, Texas. 
The factors that are considered in acting 
on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 

1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than January 9,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. December 9.1980. 

Jefferson A. Walker, 

Assistant Secretary of the Board. 

Pit Doc. 80-38743 Filed 12-12-80: 0:45 am) - 

BILLING CODE 6210-01-M 


Metropolitan Bancorporation; 
Acquisition of Bank 

Metropolitan Bancorporation, Tampa, 
Florida, has applied for the Board’s 
approval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire 88 percent or more 
of the voting shares of First Bank and 
Trust Company. Belleair Bluffs, Florida. 
The factors that are considered in acting 
on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 

1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Atlanta. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank to be 
received not later than January 8,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
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would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, December 8,1980. 

Jefferson A. Walker, 

Assistant Secretary of the Boat'd. 

[FR Doc. 80-38744 FUed 12-12-80; 8 45 am| 

BILLING CODE €210-01-11 


United Bank Corporation of New York; 
Acquisition of Bank 

United Bank Corporation of New 
York, Albany, New York, has applied for 
the Board's approval under section 3 
(a)(3) of the Bank Holding Company Act 
(12 U.S.C. 1842(a)(3)) to acquire 100 per 
cent (less directors' qualifying shares) of 
the voting shares of The Sullivan County 
National Bank of Liberty, Liberty, New 
York. The factors that are considered in 
acting on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 

1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of New 
York. Any person wishing to comment 
on the application should submit views 
in writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received not later than January 9,1981. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System. December 9.1980. 

Jefferson A Walker, 

Assistant Secretary of the Board. 

|FR Doc. 80-38745 Filed 12-12-80; 8:45 am| 

BILLING CODE 6210-01-M 


GENERAL ACCOUNTING OFFICE 

Regulatory Reports Review; Receipt of 
Report Proposal 

The following request for clearance of 
a report intended for use in collecting 
information from the public was 
received by the Regulatory Reports 
Review Staff, GAO. on December 9. 

1980. See 44 U.S.C. 3512 (c) and (d). The 
purpose of publishing this notice in the 
Federal Register is to inform the public 
of such receipt. 

The notice includes the title of the 
request received; the name of the agency 


sponsoring the proposed collection of 
information; the agency form number, if 
applicable; and the frequency with 
which the information is proposed to be 
collected. 

Written comments on the proposed 
NRC request are invited from all 
interested persons, organizations, public 
interest groups, and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed 
request, comments (in triplicate) must be 
received on or before January 2,1981, 
and should be addressed to Mr. John M. 
Lovelady, Senior Group Director. 
Regulatory Reports Review, United 
States General Accounting Office, Room 
5106, 441 G Street. NW, Washington, DC 
20548. 

Further information may be obtained 
from Patsy J. Stuart of the Regulatory 
Reports Review Staff. 202-275-3532. 

Nuclear Regulatory Commission 

The NRC requests an extension- 
without-change clearance of Form 2, 
Application for Source Material License. 
Form NRC-2 provides an applicant's 
proposed program for possession or use 
of source material. The NRC uses this 
information to determine if the applicant 
is qualified by training and experience 
and has equipment, facilities, and 
procedures to use the source material in 
such a manner as to protect health and 
minimize danger to life or property. The 
NRC estimates that approximately 60 
applications for renewal and 15 new 
applications will be filed annually and 
that preparation time for each 
application will average 8 hours. 

Norman F. Heyl, 

Regulatory Reports Review Officer. 

|KR Doc. 80-38734 Filed 12-12-4)0; 8:45 »m\ 

BILLING CODE 1610-01-11 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Board of Scientific Counselors, 
Division of Resources, Centers, and 
Community Activities Subcommittee 
on Chemoprevention; Meeting 

Pursuant to Pub. L. 92-463. notice is 
hereby given of the meeting of the Board 
of Scientific Counselors, Division of 
Resources, Centers, and Community 
Activities Subcommittee on 
Chemoprevention, National Cancer 
Institute. January 28.1981, Building 31C, 
Conference Room 8, National Institutes 
of Health, Bethesda, Maryland. The 
entire meeting will be open to the public 
from 9:00 a.m. to adjournment, for the 
discussion of current research in 


chemoprevention. Attendance by the 
public will be limited to space available. 

The Committee Management Officer, 
National Cancer Institute, Building 31, 
Room 4B43, National Institutes of 
Health, Bethesda, Maryland 20205 (301/ 
496-5708) will provide summaries of the 
meetings and rosters of committee 
members, upon request. 

Dr. Mary Ann Sestili, Executive 
Secretary, National Cancer Institute, 
Blair Building, Room 6A07, National 
Institutes of Health, Bethesda, Maryland 
(301/427-8663) will furnish substantive 
program information. 

Dated: December 4.1980. 

Suzanne L. Fremeau, 

Committee Management Officer. National 
Institutes of Health. 

|FR Doc. 80-38880 Filed 12-12-80; 8:45 am] 

BILUNG CODE 4110-08-M 


National Advisory Council on Aging; 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory Council on Aging. 
National Institute on Aging, on January 
29-30,1981 in Building 31A, Conference 
Room 4, National Institutes of Health, 
Bethesda. Maryland. 

The meeting will be open to the public 
from 9:00 a.m. until adjournment on 
January 29, and from 9:00 a.m. until 
approximately 1:00 p.m. on January 30. 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth in Section 552b(c)(4) and 552b(c) 
(6), Title 5, U.S. Code and Section 10(d) 
of Pub. L. 92-463, the meeting will be 
closed to the public on January 30.1981 
from approximately 1:00 p.m. until 
adjournment for the review, discussion 
and evaluation of grant applications. 
These applications and the discussions 
could reveal confidential trade secrets 
or commerical property such as 
patentable material, and personal 
information concerning individuals 
associated with the applications, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

Ms. June McCann. Council Secretary. 
National Institute on Aging, Building 31. 
Room 2C-08, National Institutes of 
Health, Bethesda, Maryland 20205 (Area 
Code 301, 496-5898), will furnish 
substantive program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.866. Aging Research. National 
Institutes of Health) 

Note.—NIH programs are not covered by 
OMB Circular A-95 because they fit the 
description of “programs not considered 
appropriate” in section 8(b) (4) and (5) of that 
Circular. 
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Dated: December 4,1980. 

Suzanne L. Fremeau, 

Committee Management Officer, National 
Institute of Health. 

|FR Doc 80-38687 Filed 12-13-00; 8.45 «n) 

BILLING CODE 4110-08-M 


National Arthritis, Metabolism, and 
Digestive Diseases Advisory Council; 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of a meeting of the 
National Arthritis. Metabolism, and 
Digestive Diseases Advisory Council 
and its subcommittees on January 14,15, 
16,1980 in Conference Room 6. Building 
31. National Institutes of Health, 
Bethesda, Maryland. The meeting will 
be open to the public on January 15 at 
8:30 a.m. to approximately 12:00 Noon, 
to discuss administration, management, 
and special reports. Attendance by the 
public will be limited to space available. 

In accordance with provisions set 
forth in Section 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code and Section 
10(d) of Pub. L 92-463, on January 14 the 
Subcommittee meetings will be closed to 
the public. The full Council meeting will 
be closed to the public for 
approximately the last four hours on 
January 15 and for approximately four 
hours on January 16. It is estimated that 
this will occur from 1:00 p.m. on January 
15 and from 8:30 a.m. until noon on 
Friday, January 16, for the review, 
discussion and evaluation of individual 
grant applications. These applications 
and the discussion could reveal 
confidential trade secrets or commercial 
property such as patentable materials, 
and personal information concerning 
individuals associated with the 
applications, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Further information concerning the 
Council meeting may be obtained from 
Dr. George T. Brooks. Executive 
Secretary, National Institute of Arthritis, 
Metabolism, and Digestive Diseases, 
Westwood Building, Room 637, 

Bethesda, Maryland 20205, (301) 496- 
7277. 

A summary of the meeting and roster 
of the members may be obtained from 
the office of the Committee Management 
Assistant, N1AMDD, Building 31, Room 
9A46, National Institutes of Health. 
Bethesda. Maryland 20205, (301) 496- 
5765. 

(Catalog of Federal Domestic Assistance 
Program No. 13.846-849. Arthritis, Bone and 
Skin Diseases, Diabetes. Endocrine nnd 
Metabolism. Digestive Diseases and 
Nutrition, and Kidney Diseases. Urology and 
Hematology Research. National institutes of 
Health) 


Note. —N1H programs are not covered by 
OMB Circular A-95 because they fit the 
description of "programs not considered 
appropriate" in section 8(b)(4) and (5) of that 
Circular. 

Dated: December 4.1980. 

Suzanne L. Fremeau, 

Committee Management Officer, National 
Institutes of Health . 

(FR Doc. 80-38686 Filed 12-12-80; &45 umj 

BILUNG CODE 4110-08-M 


Office of the Secretary 

Consumer Affairs Council; Meeting 

summary: This notice announces the 
date and time of the next regular HHS 
Consumer Affairs Council meeting. All 
are welcome to attend as observers and 
participate in an open discussion period 
that will be held during the last half 
hour of the meeting. If you would like an 
agenda, please contact Susan L 
Randolph. 

date: Thursday, December 18,1980,1-3 
p.m. 

address: 200 Independence Avenue 
S.W., Rooms 403A^!25A, Washington, 
D.C. 20201. 

FOR FURTHER INFORMATION CONTACT: 

Susan L. Randolph, Assistant, Office of 
Consumer Affairs, 200 Independence 
Ave., S.W., Rm. 622E, Washington, D.C. 
20201, (202) 245-0409. 

Dated: December 9.1980. 

Belle B. O’Brien, 

Assistant to the Secretary for Consumer 
Affairs. 

(FR Doc 80-38737 Filed 12-12-80; 8;45 am) 

BILLING CODE 4110-12-M 


Public Health Service 

Privacy Act of 1974; New System of 
Records 

agency: Department of Health and 
Human Services; public Health Service. 
action: Notification of new system of 
records: Professional Development 
program Registries of the National 
Training System for Substance Abuse 
Services, HHS/ADAMHA/NIDA. 09-30- 
0034. 

summary: In accordance with the 
requirements of the Privacy Act, the 
Public Health Service (PHS) is 
publishing a notice of a proposal to 
initiate a new system of records, the 
professional Development Program 
Registries of the National Training 
System (NTS) for Substance Abuse 
Services. HHS/ADAMHA/NIDA, in the 
Alcohol, Drug Abuse, and Mental Health 
Administration (ADAMHA), National 
Institute on Drug Abuse (NIDA). The 


Manpower and Training Branch, NIDA. 
has constructed the NTS network to 
serve as the instrument for providing 
substance abuse services training. The 
purpose of this system of records is 
retrival of data on persons providing or 
receiving drug abuse-related training. 
This system of records will enable 
individuals to obtain verfication of their 
participation in training events for 
purposes of academic credit and 
certification for employment, as well as 
provide aggregate data for analysis of 
training needs and trends. PHS invites 
interested persons to submit comments 
on the proposed routine uses on or 
before January 14,1981. 

EFFECTIVE DATES: PHS has sent a Report 
of New System to the Congress and to 
the Office of Management and Budget 
(OMB) on December 3.1980. PHS has 
requested that OMB grant a waiver of 
the usual requirement that a system of 
records not be put into effect until 60 
days after the report is sent to OMB and 
Congress. If this waiver is granted, PHS 
will publish a notice to that effect in the 
Federal Register. 
address: Comments should be 
addressed to the Privacy Act Officer, 
National Institute on Drug Abuse. 
Alcohol. Drug Abuse, and Mental Health 
Administration, Room 10A-22. 5600 
Fishers Lane, Rockville. Maryland 20857. 
Comments received will be available for 
inspection in Room 10A-22 at the 
address above from 8:15 a.m. to 4:45 
p.m., Monday through Friday. 
for further information contact: 

Sol J. Silverman, Program Development 
Coordinator, National Institute on Drug 
Abuse, Alcohol, Drug Abuse, and 
Mental Health Administration, 5600 
Fishers Lane, Room 10A-46, Rockville, 
Maryland 20857; (301) 443-6720. 
SUPPLEMENTARY INFORMATION: NTS is a 
comprehensive network of national, 
regional, State, and local training human 
resources development services 
contractors, grantees, and affiliates to 
NIDA. The Professional Development 
Program (PDP), a support function 
managed by a representative committee 
of the NTS component members, was 
established by NTS to set standards for 
drug abuse-related training, provide 
recognition of qualified trainees, and 
provide for a registry for participants in 
NTS component-sponsored training. All 
of these representatives are employed 
by non-Federal organizations except for 
one member from the Manpower and 
Training Branch. Other Federal 
employees may serve as advisors to the 
Professional Development program, 
without voting privileges. The registry 
system is explained in the publication 
“Professional Development Program. 
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revised edition, July 1980,” available 
from the system manager. The 
registration forms illustrated on pages 
16-18 are replicas of the forms 
developed by the incumbent grantee, 
and similar OMB-approved forms 
revised to the requirements of the 
Privacy Act will be used under the 
contract. The essential forms are (1) 
Trainee Registration form, (2) Batch 
Control Sheet, (3) Trainer Registration 
form, and (4) Certificate of Course 
Completion. 

A contractor registrar will collect data 
from service providers, including 
personal identifiers needed to assure the 
absolute matching of data from each 
training event with the correct 
participants within the NTS components 
and voluntary affiliates. This data will 
be routinely processed by NIDA to 
support the development of trainer/ 
instructor and trainee registries, and will 
constitute a Privacy Act system of 
records. 

Records are kept in premises with 
limited accessibility. For computerized 
records, safeguards established in 
accordance with Department standards 
will be used, limiting access to 
authorized personnel. Premises will be 
secured in accordance with existing 
security systems at the Parklawn 
Computer Center for safeguarding 
records. Security personnel patrol the 
premises 24 hours a day. Computer 
systems are secured through locked 
magnetic tape and disc libraries as well 
a lockword-password computer access 
system. Individually identificable 
information on original forms will be 
stored in locked cabinets. 

Confidentiality of records and privacy 
considerations will be balanced in 
providing accurate information to 
system participants. 

NIDA proposes to establish routine 
uses for this system of records which 
are compatible with the purpose of the 
system. Routine uses will permit release 
of information to contractors performing 
agency functions in accordance with the 
Privacy Act, to Congressional offices at 
the subject’s request, to the Professional 
Development Program Standards 
Committee to enable them to carry out 
their functions, to the Department of 
Justice under certain circumstances as 
documentation for the defense in the 
event of litigation, and to other Federal 
agencies that have been affiliated with 
NTS. The registries will provide a data 
base for use in determining and 
evaluating the trends in and extent of 
drug abuse services training. 

The NIDA Manpower and Training 
Branch will maintain records in the 
registries for a three-year period after 
completion of credential documentation 


requirements to permit persons access 
to their records to verify their training 
accomplishments. 

Dated: December 3,1980. 

Jack N. Markowitz. 

Acting Director, Office of Management. 

09-30-0034 
SYSTEM NAME: 

Professional Development Program 
Registries of the National Training 
System for Substance Abuse Services. 
HHS/ADAMHA/NIDA. 

SECURITY CLASSIFICATION: 

None. 

SYSTEM location: 

Manpower and Training Branch, 
Division of Resource Development, 
National Institute on Drug Abuse, 
Alcohol, Drug Abuse, and Mental Health 
Administration, Room 10A-46, Parklawn 
Building, 5600 Fishers Lane, Rockville. 
Maryland 20857. In addition, records in 
the future may be located at contractor 
sites. For notification of contractor 
site(s), write to the System Manager. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Persons who have participated in 
National Training System courses either 
as trainees or as instructor/trainers. 
Voluntary registrants for other drug 
abuse-related courses and training 
activities will be entered in the registry 
by NTS components and other Federal 
agencies that voluntarily affiliate with 
the system. ^ 

CATEGORIES OF RECORDS MAINTAINED IN THE 
SYSTEM: 

Name, birthdate, sex. address, 
employment, length of time employed in 
the field of substance abuse services 
training, name and version of course, 
course completion records, date of 
course, name of trainer or trainees as 
appropriate, and training sponsor. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM 

Drug Abuse Office and Treatment Act 
of 1972 as amended, Sections 410 and 
501 (21 U.S.C. 1177 and 1191); 
Comprehensive Alcohol Abuse and 
Alcoholism Prevention, Treatment and 
Rehabilitation Act of 1970 as amended, 
Sections 101, 311 (42 U.S.C. 4551, 4577): 
Public Health Service Act, Section 455. 

purpose(s): 

The system will record training 
delivery information for validation of 
credential documentation requests by 
trainees and for verification of the 
credentials of trainers. Individually 
identifiable information will not be 
available to persons or organizations 


either within or outside the Department 
of Health and Human Services except as 
provided by Section 3(b) of the Privacy 
Act (5 U.S.C. 552a), by the routine uses 
set forth below, or by the express 
consent of the individual. The 
nonindividually identified aggregate 
data to be generated will be available to 
the interested public for purposes of 
identifying human resource 
developments and training trends. 

routine uses of records maintained in 

THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES: 

Disclosure may be made: 

1. To a Federal agency outside the 
Department of Health and Human 
Services that has affiliated with NTS. 

2. To a Congressional office from the 
record of an individual in response to a 
written inquiry from the Congressional 
office made at the written request of 
that individual. 

3. To non-Federal members of the 
Professional Development Program 
Standards Committee in conjunction 
with their responsibilities for 
certification of training and instructor/ 
trainers. 

4. To contractors for the purpose of 
collating, analyzing, aggregating, or 
otherwise refining the records in this 
system, and who are required to 
maintain Privacy Act safeguards with 
respect to such records. 

5. In the event of litigation where the 
defendant is (a) the Department, any 
component of the Department or any 
employee of the Department in his or 
her official capacity; (b) the United 
States where the Department determines 
that the claim, if successful, is likely to 
directly affect the operations of the 
Department or any of its components; or 
(c) any Department employee in his or 
her individual capacity where the 
Justice Department has agreed to 
represent such employee, the 
Department may disclose such records 
as it deems desirable or necessary to the 
Department of Justice to enable that 
Department to present an effective 
defense, provided such disclosure is 
compatible with the purpose for which 
the records were collected. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM. 

STORAGE: 

Batch control sheets, individual 
registration forms (automated and 
nonautomated). keypunch cards, 
computer tapes and discs will be 
utilized. 
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retrievability: 

The system is filed by the name of the 
trainee or trainer/instructor. 

safeguards: 

Records are kept in premises with 
limited accessibility. For computerized 
records, safeguards established in 
accordance with the National Bureau of 
Standards guidelines and HHS’s Sytem 
Manual, Part 6, ADP System Security, 
will be utilized. Specifically, premises 
will be secured in accordance with 
existing security systems at the 
Parklawn Computer Center for 
safeguarding records. Security personnel 
patrol the premises 24 hours a day. 
Computer systems are secured through 
locked magnetic and disc libraries as 
well as lockword-password computer 
access system. Individually identifiable 
information on original forms will be 
stored in locked cabinets. 

Note.—Contracts with non-Federal parties 
shall stipulate agreement to the above 
procedures on the part of the contractor. 

RETENTION AND DISPOSAL: 

Most information necessary for 
continuing activity on each file will be 
retained for three years following 
credential documentation. Records may 
be retired to a Federal Records Center 
and subsequently disposed of in 
accordance with the ADAMHA Records 
Control Schedule. The records control 
schedule and disposal standard for 
these records may be obtained by 
writing to the System Manager at the 
address below. 

SYSTEM MANAGER(S) AND ADDRESS: 

Registrar, Professional Development 
Program, Manpower and Training 
Branch, Division of Resource 
Development, National Institute on Drug 
Abuse, Alcohol, Drug Abuse, and 
Mental Health Administration, 5600 
Fishers Lane, Room 10A-46, Rockville. 
Maryland 20857. 

notification procedure: 

To determine if a record exists about 
yourself, write to the System Manager at 
the address above. The following 
information should be provided: 

Full name at the time of training 
Location and date when training was 

provided (if known) 

Course name (if known) 

Name of trainer or sponsor (if known) 

Your Social Security number would be 
helpful for record locating purposes but 
it is not required. 

RECORD ACCESS PROCEDURES: 

Same as Notification Procedure. 
Requesters should also reasonably 
specify the record contents being sought. 


CONTESTING RECORD PROCEDURES: 

Contact the official at the address 
specified under Notification Procedure, 
above, and reasonably identify the 
record, specify the information to be 
contested, and state the corrective 
action sought. 

RECORD SOURCE CATEGORIES: 

For both trainers and trainees, the 
routine reporting forms for training 
delivered within NTS shall be the 
primary source of system records. 
Training delivery information will be 
supplied on OMB-approved forms. Each 
trainee will fill out an event registration 
form which the instructor/trainer 
incorporates onto a “batch control" 
roster. The trainer registers the event in 
order to record the delivery of training 
services. The Professional Development 
Program then issues a "Certificate of 
Course Completion" for each trainee. 
Voluntary participants such as schools, 
treatment agencies, and others who are 
not members of the National Training 
System but are allowed to use the 
registries, will be furnished with the 
necessary forms to participate in the 
System. 

For instructors/trainers, sources are 
reports from national, state, and 
regional certification authorities. NTS 
national workshop recommendations, 
and approvable equivalency 
documentation as required by the 
Professional Development Program 
Standards Committee policies in effect. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

|FR Doc. 80-38677 Filed 12-12-60; M5 am) 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Community Planning and 
Development 

(Docket No. N-80-1048] 

Announcement of Small Multifamily 
Rental Property Rehabilitation 
Demonstration Program 

agency: Department of Housing and 
Urban Development. 
action: Notice of solicitation of 
proposals from eligible applicants to 
participate in a Small Multifamily Rental 
Property Rehabilitation Demonstration 
Program. 

summary: HUD is soliciting proposals 
from grantees of CDBG Entitlement and 
Small Cities Comprehensive Grants to 
participate in a Small Multifamily Rental 
Property Rehabilitation Demonstration 


Program. This Demonstration will 
encourage local governments to develop 
effective small multifamily rental 
property rehabilitation programs as part 
of their Community Development Block 
Grant strategies. Participating cities will 
utilize their Community Development 
Block Grant (CDBG) funds as well as a 
special allocation of Section 8 Existing 
units and Section 312 multifamily funds 
to implement the Demonstration. The 
Program is jointly administered by the 
Assistant Secretary for Housing and the 
Assistant Secretary for Community 
Planning and Development. This Notice 
affects the following Federal Programs 
listed in the Catalog of Federal Domestic 
Assistance at the specified numbers: 
Community Development Block Grant in 
Entitlement Cities (14.218), Community 
Development Block Grants/Small Cities 

(14.219) , Section 312 Rehabilitation Loan 

(14.220) , and Low Income Housing 
Assistance Program (Section 8) (14.156). 
FOR FURTHER INFORMATION CONTACT: 
Robert I. Dodge. Ill, Director, Office of 
Urban Rehabilitation and Community 
Reinvestment. Room 7168, Department 
of Housing and Urban Development, 451 
Seventh Street, SW., Washington, D.C. 
20410, telephone (202) 755-5685. This is 
not a toll free number. 

PROPOSAL DUE date: An original and 
three copies of the preliminary 
applications must be received by 5:00 
p.m. on March 6,1981. 

The address is: Rental Rehabilitation 
Demonstration, Office of Urban 
Rehabilitation, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Room 7168, Washington. 

D.C. 20410. 

The reporting requirements contained 
in this notice will be submitted for 
approval by the Office of Management 
and Budget (OMB) in accordance with 
the Federal Reports Act of 1942. This 
notice will become effective on March 6, 
1981 provided that approval of OMB is 
received by that date. If OMB does not 
approve, as submitted, the reporting 
requirements contained in this notice. 
HUD will revise the notice as necessary 
to comply with the decision of OMB. 
HUD will publish a notice in a future 
issue of the Federal Register concerning 
OMB’s decision on these requirements. 
SUPPLEMENTARY INFORMATION: 

1. Background 

Since the late 1970’s, local 
governments have been actively 
involved in property rehabilitation 
programs. Although more than $1.5 
billion has been budgeted for publicly 
financed rehabilitation programs in 
1979, virtually all of the financing has 
been directed to owner occupied, 1-^1 
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unit properties. Small rental properties 
of approximately 5 to 30 units have 
received little assistance despite the fact 
that they represent a significant portion 
of the deteriorating housing stock. 

This Demonstration is designed to 
stimulate long term investment in this 
neglected sector of the private real 
estate market. A central aspect of the 
Demonstration is the separation of 
financial subsidies to buildings from 
subsidies to tenants. 

Subsidies to projects financed through 
the Demonstration must be structured so 
that operating costs, amortization and 
reasonable profit can be achieved at 
market rentals. For the purposes of this 
Demonstration, the term “market rent" 
means the highest rents that an owner 
can reasonably expect to get or does in 
fact receive from an unassisted family 
for a unit in a given location, market and 
time. 

Subsidies to tenants (available 
through the Section 8 Existing Housing 
Program) are provided so that lower 
income persons can remain in or occupy 
rehabilitated buildings subject to 
Section 8 Regulations. The tenant 
subsidies cannot be used to justify cash 
flows and/or make a project feasible. 

2. Purpose of Demonstration 

The purpose of the Small Multifamily 
Rental Property Rehabilitation Program 
is to demonstrate: 

That with the appropriate subsidized 
financing it is feasible, practical and 
cost effective to rehabilitate small 
multifamily property for rental at market 
rates; 

That local CDBG funds can be used to 
leverage private monies to subsidize 
financing for rehabilitation of small 
multifamily rental properties; 

That it is possible to build into 
publicly sponsored rehabilitation 
programs incentives for strong 
management and long term maintenance 
of rental property; and 

That with appropriate use of Section 8 
Existing Housing Certificates of Family 
Participation, eligible lower income 
residents can, if they choose, remain in 
rehabilitated buildings. 

3. Financial resources for Financing 
Rehabilitation: CDBG and Section 312 

Two sources of subsidized financing, 
Community Development Block Grant 
funds and Section 312 Rehabilitation 
loan funds, will be used in 
Demonstration Programs. The amount, 
mix, and type of subsidized Financing 
provided to each project with these 
resources will be dependent upon the 
economics of a specific project and the 
structure of each local Demonstration 
Program. For example, one project may 


require a CDBG grant combined with a 
market rate private loan in order to 
achieve the necessary rehabilitation 
which can be repaid at market rents and 
provide a reasonable return to the 
owner. Another may utilize a Section 
312 loan for a portion of the financing 
and a private loan for the rest. 

3.1 Each participating unit of general 
local government must budget 
community Development Block Grant 
(CDBG) funds to the Demonstration to 
finance rehabilitation, the principal use 
of CDBG funds will be to subsidize the 
cost of private rehabilitation Financing 
to the level required to make a project 
feasible at market rents. Any form of 
rehabilitation Financial assistance 
allowed under 24 CFR 570.202(c) or 
570.204 is allowed under this 
Demonstration. 

3.2 Priority will be given to 
Demonstration program participants in 
the allocation of Section 312 multifamily 
funds. For budget purposes, proposers 
should not expect more than one dollar 
of Section 312 funds for each dollar of 
CDBG funds budgeted for rehabilitation 
financing as part of this Demonstration. 
Since this is a project to promote rental 
rehabilitation and not a grantsmanship 
program, interested proposers should 
not necessarily expect a significantly 
larger allocation of Section 312 funds 
than they might otherwise receive, 
although demonstration participants will 
receive priority consideration, with 
respect to fund allocations for 
multifamily Section 312, this notice 
supplements the fiscal year 1981 funding 
notice to be published in the Federal 
Register. 

4. Financial Resources for Assisting 
Tenants: Section 8 Existing Housing 

4.1 Special contract and budget 
authority for approximately 1,000 
Section 8 Existing Housing Certificates 
are available for the Demonstration. 
Each unit of general local government 
selected will be allocated section 8 units 
based upon (1) the number of units to be 
rehabilitated through the Demonstration, 
and (2) the estimated need for tenant 
assistance based on an analysis of the 
tenant incomes and anticipated rents of 
the properties to be rehabilitated. 

4.2 In order to allow targeting of 
Section 8 Existing Certificates to tenants 
residing in specific properties assisted 
through this Demonstration, the 
Department intends to issue an Interim 
rule modifying § 882.209(a)(3) of the 
Existing housing Regulations. In 
addition, the public notice requirments 
of § 882.207(a) will be modified since 
general notice is not appropriate where 
only a small class of families will be 
eligible for the Section 8 units made 


available through this Demonstration. 
The Interim rule will apply only to the 
special allocation of Section 8 Existing 
Housing funds available for this 
Demonstration. The Section 8 assistance 
will not be applicable until the 
regulation amendments go into effect. 

5. Local Program Design 

It is expected that each 
Demonstration will have unique 
characteristics designed to meet local 
needs, priorities and management 
structures. The Department, however, 
has some specific program concepts 
which it wishes to test through this 
Demonstration and. therefore, all 
selected localities are required to follow 
certain common design concepts. These 
design characteristics are outlined in the 
following paragraphs. 

5.1 Neighborhood Selection. All 
applicants must designate one or more 
neighborhoods for participation in the 
demonstration. 

Eligible neighborhoods are those in 
which Community Development Block 
Grant assisted activities are being 
carried out in a concentrated manner. In 
addition, all neighborhoods must meet 
the standards for an eligible area 
specified at 45 FR 59715, September 10. 
1980 (to be codified at 24 CFR 
510.22(a)(1)) for the Section 312 
Rehabilitation Loan Program. 

Priority will be given to demonstration 
projects in designated Section 8-NSA 
neighborhoods. 

5.2 Property Selection. 

Size. Small multifamily rental 

properties of approximately Five (5) to 
thirty (30) units per building are the 
focus of this Demonstration. Properties 
smaller than five units may not be 
assisted through the Demonstration. 

Occupancy. Occupied and partially 
occupied properies are the primary 
target of the demonstration, 
rehabilitation of vacant buildings and 
conversions from non-residential uses 
are allowed, but not encouraged. 

5.3 Rehabilitation Standards. After 
rehabilitation, all properties assisted 
through the Demonstration Program 
regardless of the source of Financing 
must meet the Property Rehabilitation 
Standards of the Section 312 
Rehabilitation Loan Program, 45 FR 
59716, September 10,1980 (to be codified 
at 24 CFR 510.24(b)) including the Cost 
Effective Energy Conservation 
provisions of the Section 312 Program. 

45 FR 59723, September 10.1980 (to be 
codified at 24 CFR 510.50(n)). 

5.4 Relocation Assistance. 
Relocation rules for the Section 312 
program published at 45 FR 59723, 
September 10,1980 (to be codified at 24 
CFR 510.52), shall apply to all 
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rehabilitation assisted under this 
Demonstration. 

5.5 Other Program Requirements. 
Participants in this Demonstration 
program must comply with the following 
regulations: 24 CFR Part 570 where 
CDBG funds are to be used; 45 FR 59702, 
September 10,1980 (to be codified at 24 
CFR Part 510) for Section 312 funds; 24 
CFR Part 882 for the Section 8 Existing 
Housing. 

5.6 Affirmative Fair Housing 
Marketing. All borrowers and units of 
general local government participating 
in the program must agree to the 
following conditions, in addition to all 
other requirements under applicable 
statutes, Executive Orders, or 
regulations. Specifically, all borrowers 
and units of general local government 
assisted through this program shall 
comply with the Affirmative Fair 
Housing Marketing requirements that 
apply to the Section 312 Program. 45 FR 
59723, September 10,1980 (to be codified 
at 24 CFR Part 510.50(f)(7)) provides that 
“The borrower shall ensure that 
rehabilitated units will be marketed for 
rental or sale in a manner to 
affirmatively further fair housing 
pursuant to 24 CFR 200.600 et seq. If a 
rehabilitated unit is advertised for rental 
or sale, it will be done in a manner to 
inform persons who would otherwise be 
least likely to apply for the unit. The 
Equal Opportunity’ logo shall be 
displayed in all advertising.” 

5.7 Rehabilitation Finanqing. All 
projects financed under this 
Demonstration must be structured so 
that operating costs, amortization and 
reasonable profit can be achieved at 
market rentals. That is. the rents that 
the owner can resonably expect to 
achieve for the unit in the given location, 
time and circumstance. The appropriate 
subsidy to achieve these objectives is 
some form of write-down of the capital 
cost to rehabilitate the project. For 
example: a direct grant combined with 
unsubsidized rehabilitation financing; a 
subsidized rehabilitation loan; a write¬ 
down of acquisition costs; or some 
combination of the above. Subsidies in 
the form of guaranteed rental incomes to 
owners and/or public guarantees to 
protect an investor against market risks 
will not be permitted as part of the 
Demonstration. 

5.8 Rental Subsidies. In keeping with 
the preceding paragraph, the 
underwriting of all projects must 
separate the subsidy of lower income 
tenants administratively, financially and 
conceptually from the subsidy of 
building rehabilitation. Demonstration 
projects must, therefore, be feasible at 
market rents. Rental subsidies (i.e., 
Section 8 Existing Certificates) are thus 


to be used to assist a tenant who would 
be displaced or could not otherwise 
afford the rents, and not to make the 
project feasible. When Section 8 
Existing assistance is used, the rents 
including all utilities will be subject to 
Section 8 Existing Housing regulations 
including the Fair Market Rent and Rent 
Reasonableness limitations as discussed 
in 24 CFR 882.106 and regulations 
regarding the Rent Adjustments at 
§ 882.108. Accordingly, under the Rent 
Reasonableness Test, Section 8 Existing 
rents cannot exceed the market rent, as 
defined in this Notice, for comparable 
unassisted units. 

5.9 Private Sector Participation. 

Each demonstration program shall 
include participation by private lenders 
in loan underwriting and may include 
private lender servicing. In addition, 
since the leveraging by CDBG funds is a 
principal objective of this 
Demonstration, all proposals shall 
include a mechanism for leveraging 
private funds with public resources to 
achieve the desired effective interest 
rates. 

5.10 Future Assistance to Projects. It 
shall be made clear to all owners/ 
borrowers that no additional public 
assistance will be provided to projects 
that develop financial difficulties in the 
future. Failure to comply with the note 
and mortgage commitments may lead to 
prompt foreclosure in accordance with 
applicable state and local law. 

5.11 Requirements for Property 
Owners/Borrowers. All proposals shall 
include a certification assuring that 
participating property owners/ 
borrowers adhere to the following 
conditions: 

A. Owners/Borrowers shall not refuse 
to rent to tenants holding Section 8 
Existing Certificates except for good 
cause such as tenants who previously 
failed to pay their rents, maintain their 
apartment or otherwise were in 
violation of the terms and conditions of 
the tenancy. 

B. Owners renting to Section 8 
Existing tenants shall allow their 
building to be inspected annually for 
compliance with Section 8 Existing 
Housing Quality Standards. Failure to 
maintain the building in decent, safe and 
sanitary condition will make the owner 
subject to sanctions, including 
reduction, suspension, and termination 
of payments applicable to the Section 8 
.Existing Housing Program. 

C. All loan underwriting shall require 
an equity investment of at least ten 
percent cash or cash equivalant based 
on the value of the real estate at 
immediately achievable market value 
before rehabilitation. 


D. Owners shall sign a statement 
indicating that they are aware that the 
property must be rented at market rates 
as required in paragraph 1. That is, the 
rents the owner can reasonably expect 
to achieve for the unit in the given 
location, time and circumstance. 

6. Approval Procedures 

6.1 All applicants must submit 
preliminary applications. The 
preliminary applications will be 
reviewed, rated and ranked by a 
selection board of senior HUD staff 
according to the criteria set forth in 8 
below. Selection of finalists will be 
made by the Assistant Secretaries for 
Community Planning and Development 
and Housing based on staff 
recommendations. 

6.2 Finalists will be required to 
develop complete, final applications. It 
is expected that most if not all final 
applications will be funded; however, 
the Department may elect not to fund 
some or all proposals if they are deemed 
inadequate to achieve the purposes of 
the Demonstration. 

6.3 To facilitate preparation of 
preliminary applications, a workshop 
will be held by the Department in 
January. The workshop will provide 
further information on the concepts to 
be explored through the Demonstration 
and information to include in 
preliminary applications. 

Those interested in attending the 
workshop and others who wish 
additional information on the 
Demonstration should promptly contact 
Mr. Robert L Dodge, III, Director, Office 
of Urban Rehabilitation and Community 
Reinvestment, at 451 Seventh Street, 
SW., Room 7170, Washington, D.C. 

20410, telephone (202) 755-5685. This is 
not a toll free number. 

7. Application Requirements 

The preliminary application shall 
utilize Standard Form 424 (sample 
attached). In addition, preliminary 
applications should provide a narrative 
including the following information: 

7.1 A one-page abstract, specifically 
summarizing the proposed 
demonstration program, purpose, 
activities and budget. 

7.2 A description of each proposed 
neighborhood which includes: 

The demographic characteristics 

The rental market characteristics 

An estimate of rehabilitation needs, 
particularly the needs for subsidized 
financing 

An estimate of the need for Section 8 
Existing Housing Certificates 

Evidence that the neighborhood meets 
the criteria for neighborhoods specified 
in 5.1 above. 
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7.3 A map of the locality indicating 
the neighborhood(s) proposed for the 
Demonstration. 

7.4 A preliminary plan for the 
selection of properties and allocation 
and use of Section 8 Existing Housing 
Certificates as part of the 
Demonstration. 

7.5 A preliminary description of the 
rehabilitation financing mechanism, 
proposed leveraging arrangements with 
private lenders and the role of private 
lenders in project packaging, 
underwriting and servicing, 

7.6 A management and staffing plan 
describing the technical skills of the 
program staff, particularly the skills 
required to underwrite loans. If investor 
property underwriting skills are not 
available on staff, then a description of 
proposed arrangements to make such 
skills available (e.g., from local lending 
institutions) must be provided. The plan 
should also describe the administrative 
and management relationships between 
the PHA and CDBG agency. 

7.7 A description of the locality’s 
and PHA’s previous experience and 
management capacity to carry out rental 
property rehabilitation and housing 
assisance programs and/or willingness 
to receive training and technical 
assistance to assure this capacity. 

7.8 The locality’s proposed schedule 
for implementation of the 
Demonstration. If demonstration 
activities cannot start until a point well 
into fiscal year 1981 because of the 
timing of the local CDBG program year, 
those timing constraints shall be 
explicitly stated in the preliminary 
application. 

7.9 A statement certifying the 
willingness of the locality, including 
both the CD agency and the PHA. to 
comply with the Demonstration 
guidelines set forth in Section 5, Local 
Program Design. 

7.10 A budget for the Demonstration 
indicating the amount and anticipated 
source of funds for 

—Administrative costs; 

—Relocation, as appropriate; 

—Rehabilitation financing: 

CDBG 

312 

Private lender 

Other (specify) 

-Section 8 Existing contract authority 
required: 

-Other (specify). 

Selection Criteria: 

Preliminary applications will be rated 
and selected on the basis of the 
following criteria: 

8.1 The overall quality, thoroughness 
and feasibility of the proposed program. 


8.2 The proposed level and strength 
of local financial resources, especially 
CDBG and private financing. Although 
firm commitments of private funds and 
lender participation in packaging, 
underwriting, and servicing will be an 
important factor for approval of final 
applications, firm commitments are not 
required in the preliminary appliction. 

8.3 The appropriateness of the 
neighborhood, with a priority to be 
given for approved Section 8 NSA 
neighborhoods. 

8.4 The quality and performance of 
the locality’s CDBG, Section 312 and 
Section 8 Existing, Moderate 
Rehabilitation and NSA and other 
Substantial Rehabilitation programs. 

8.5 The qualifications of program 
staff to manage and implement the 
Demonstration and/or the applicant’s 
willingness to receive training and 
technical assistance to assure the 
necessary capacity to implement a 
multifamily rehabilitation program. 

Sec. 312 (42 U.S.C. 1452b); Title I (42 U.S.G 
5301), Title V (12 U.S.C. 1701Z-1 et seq.) 

Issued at Washington, D.C.. December 9, 
1980 

Clyde McHenry, 

Deputy Assistant Secretary for Housing- 
Federal Housing Commissioner 

Walter G. Farr, Jr. 

Deputy Assistant Secretary for Community 
Planning and Development. 

|FR Doc 8CKW678 Filed 12-12-80, 8:45 amj 
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Office of Environmental Quality 
(Docket No. NI-37J 

Intended Environmental Impact 
Statement 

The Department of Housing and 
Urban Development gives notice that an 
Environmental Impact Statement (EIS) is 
intended to be prepared for the 
following project under HUD programs 
as described in the appendix to this 
Notice: Columbia Farms Planned Unit 
Development, Columbia, Monroe 
County, Illinois. This Notice is required 
by the Council on environmental Quality 
under its rules (40 CFR 1500). 

Interested individuals, governmental 
agencies, and private organizations are 
invited to submit information and 
comments concerning the project to the 
specific person or address indicated in 
the appropriate part of the appendix. 

Particularly solicited is information on 
reports or other environmental studies 
planned or completed in the project 
area, issues and data which the EIS 
should consider, recommended 
mitigating measures and alternatives. 


and major issues associated with the 
proposed project. Federal agencies 
having jurisdiction by law, special 
expertise or other special interests 
should report their interests and indicate 
their readiness to aid the EIS effort as a 
“cooperating agency." 

Issued at Washington. D.C. December 8, 
1980. 

Francis G. Haas, 

Acting Director. Office of Environmental 
Quality. 

Appendix 

EIS on Columbia Farms Planned Unit 
Development . Columbia, Monroe County. 
Illinois 

The Chicago Area Office of the 
Department of Housing and Urban 
Development intends to prepare an 
Environmental Impact Statement (EIS) 
for a subdivision known as Columbia 
Farms located in Columbia, Illinois, and 
hereby solicits comments and 
information for consideration in the EIS. 

Description Columbia Farms is a 162 
acre, 636-unit planned unit development 
combining residential and commercial 
land uses. The residential portion will 
consist of 246 multi-family units. 298 
single-family units and 92 
condominiums. The plans for the 
commercial area include a 200-unit 
motel. The project site is located on the 
bluffs overlooking the Mississippi river 
Floodplain running approximately 3,000 
feet to the North and South of the point 
where Illinois Route 50 intersects Illinois 
Route 3. 

Presently an application has been 
received by this office for 130 multi¬ 
family units. The proposed Federal 
action is to make available FHA 
mortgage insurance for these units under 
Section 221(d}4 of the National Housing 
Act. If subsequent applications for the 
remaining multi-family units (described 
above) are received they will also be 
considered under Section 221(d)4. Any 
aplications for single-family assistance 
will be considered for FHA mortgage 
insurance under Section 203(b) and 245 
of the Act. Finally, if the sponsor applies 
for FHA mortgage insurance for the 
condominium units the application 
would fall under the provisions of 
Section 234 of the Act. 

Need. An EIS is being prepared 
because the project exceeds the 
threshold level for EISs established by 
HUD and its Departmental Procedures 
for Protection and Enhancement of 
Environmental Quality (24 CFR 50). The 
draft EIS is expected to be completed 
and distributed by the summer of 1981. 

Alternatives . Alternative land uses 
studies for this particular site include: 

(1) the project as proposed, (2) the 
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project a9 proposed with modifications, 
and (3) land uses that may result if the 
project is rejected. 

Scoping. Response to this notice will 
help determine significant 
environmental issues and identify data 
which the EIS should address. At 
present the following issue areas have 
been identified: steep slopes, highway 
noise, proper access, and a sanitary 
sewer extension. 

Comments. Comments should be sent 
within 21 days following publication of 
this notice in the Federal Register to Mr. 
Eugene Goldfarb, the Acting 
Environmental Officer, Department of 
Housing and Urban Development. 
Chicago Area Office, 1 North Dearborn, 
Chicago, Illinois 60602. The telephone 
number is (312) 880-5312, (FTS) 086- 
5312. 

| FR Doc 80-38704 Filed 12-12-80C *45 am] 

BILLING CODE 4201-10-M 


Office of the Secretary 
[Docket No. N-80-1049] 

Privacy Act of 1974; New System of 

Records 

agency: Department of Housing and 

Urban Development. 

action: Notification of system of 

records. 

summary: The Department is giving 
notice of a new system of records it 
intends to maintain which is subject to 
the Privacy Act of 1974. 

EFFECTIVE DATE: This notice shall 
become effective January 14,1981, 
unless comments are received on or 
before that date which would result in a 
contrary determination. 
address: Rules Docket Clerk, Room 
5218, Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, D.C. 20410. 

FOR FURTHER INFORMATION CONTACT. 
Robert English. Departmental Privacy 
Act Officer, Telephone 202-557-0605. 
This is not a toll free number. 
SUPPLEMENTARY INFORMATION: The 
system, Intergovernmental Personnel 
Act Assignment Records, is used to 
formally document the temporary 
assignment of an employee between two 
agencies under the Intergovernmental 
Personnel Act. These records establish 
the legal basis for personnel and 
financial transactions which facilitate 
these temporary assignments, and 
assure proper administration of the 
program within HUD. Appendix A, 
which lists the addresses of HUD’s field 
offices, was published at 45 FR 67626 
(October 10,1980). A new system report 


was filed with the Speaker of the House, 
the President of the Senate, and the 
Director of the Office of Management 
and Budget on October 27,1980. 

HUD/DEPT-69 

SYSTEM name: 

Intergovernmental Personnel Act 
Assignment Records. 

SYSTEM LOCATION: 

Headquarters and field offices. 

CATEGORIES of individuals covered by the 
system: 

Current or former employees of State 
or local governments, educational 
institutions, Indian tribal governments, 
or other eligible organizations who are 
presently on or have completed a detail 
with the Department of Housing and 
Urban Development (HUD) under the 
provisions of the Intergovernmental 
Personnel Act (IPA). 

categories of records in the system: 

These records are comprised of a copy 
of the assignee’s IPA agreement 
between HUD and a State or local 
government, educational institution, 
Indian tribal government, or other 
eligible organization; resume, personal 
qualifications statement, and 
background information about the 
assignee(s); records of interviews with 
assignee(s) and any required assignment 
evaluations and reports; and any 
documents which affect the status of the 
assignment such as extensions, 
amendments and terminations of 
contracts. The following data will be 
included in the records: Name of 
employee, social security number, date 
of birth, home address, agency 
employed by, job title, name and title of 
immediate supervisor, office telephone 
number, annual salary, date employed 
by agency, position to which assignment 
will be made, type of assignment, and 
period of assignment. 

authority for maintenance of the 
system: 

The Intergovernmental Personnel Act 
of 1970 (84 Stat. 1909), 5 U.S.C. 3371- 
3376, and E.0.11589. 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM INCLUDING CATEGORIES OF USERS 
AND THE PURPOSES OF SUCH USES: 

To the Merit Systems Protection 
Board. Federal Labor Relations 
Authority, and the Equal Employment 
Opportunity Commission when 
requested in performance of authorized 
duties. To Office of Personnel 
Management for personnel inspections 
of the Department. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM. 

STORAGE: 

Paper records in file folders. 

retrievability: 

Individual name. 

SAFEGUARDS: 

Files are kept in a secured area, with 
access limited to authorized personnel. 

RETENTION AND DISPOSAL: 

Records are retained in accordance 
with officially approved mandatory 
standards contained in HUD Handbooks 
2225.6 and 2228.2. 

SYSTEM MANAGER(S), AND ADDRESS: 

Director, Employment Planning and 
Standards Division, Office of Personnel, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington. D.C. 20410. 

NOTIFICATION PROCEDURE: 

For information, assistance, or inquiry 
about existence of records, contact the 
Privacy Act Officer at the appropriate 
location, in accordance with 24 CFR Part 
16. A list of all locations is given in 
Appendix A. 

RECORD ACCESS PROCEDURES: 

The Department’s rules for providing 
access to records to the individual 
concerned appear in 24 CFR Part 16. If 
additional information or assistance is 
required, contact the Privacy Act Officer 
at the appropriate location. A list of all 
locations is given in Appendix A. 

CONTESTING RECORD PROCEDURES: 

The Department’s rules for contesting 
the contents of records and appealing 
initial denials, by the individual 
concerned, appear in 24 CFR Part 16. If 
additional information or assistance is 
needed, it may be obtained by 
contacting: (i) in relation to contesting 
contents of records, the Privacy Act 
Officer at the appropriate location. A 
list of all locations is given in Appendix 
A, (ii) in relation to appeals of initial 
denials, the HUD Departmental Privacy 
Appeals Officer, Office of General 
Counsel. Department of Housing and 
Urban Development, 451 Seventh Street, 
S.W., Washington, D.C. 20410. 

RECORD SOURCE CATEGORIES: 

Participating individual; individual’s 
permanent employing organization; 
Department personnel files and records. 
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(5 U.S.C. 552a, 88 Stat. 1896; Sec. 7(d). 
Department of HUD Act (42 U.S.C. 3535(d))) 

Vincent J. Hearing, 

Deputy Assistant Secretary for 
Administration. 

JFR Doc. 80-38694 Filed 12-12-40; &45 am) 

BILLING COOE 4210-01-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

IS567, S487, S856, S572, S857) 

California; Classification of Public 
Lands for Multiple Use Management: 
Termination of Mineral Segregation 

Correction 

In FR Doc. 80-35554 appearing on 
page 75331 in the issue of Friday, 
November 14,1980 make the following 
corrections: 

1. On page 75332, first column, the 
twenty-third line now reading “SW * l 2 3 4 5 /4, 
and NEViSEVi;" should have read 
,, SW , /4SW 1 /4. and NEV^SEtt;”. 

2. On page 75332, first column, the 
forty-sixth line now reading 
*‘SEV4NEVi." should have read 
'‘SEVfcNWVi.*' 

3. On page 75332, second column, the 
twenty-second line reading “Sec. 34, 
SNE l /4SW»/4, sy 2 swy4, and should have 
read “Sec. 34, NEttSWtt, SVfeSWtt, 
and”. 

BILLING COOE 1505-01 


Rock Springs District Advisory 
Council; Meeting 

summary: This notice sets forth the 
schedule and proposed agenda of a 
meeting of the Rock Springs District 
Advisory Council. Notice of this meeting 
is required under Pub. L. 94-579 and 43 
CFR Part 1780. 

DATE: January 8.1981, 9:30 a.m., until 4 
p.m. 

address: Conference Room of 
Mountain Fuel Supply Company, 625 
Connecticut Avenue, Rock Springs, 
Wyoming. 

FOR FURTHER INFORMATION CONTACT: 

Donald H. Sweep, District Manager, 
Rock Springs District, Bureau of Land 
Management, P.O. Box 1869, Rock 
Springs, Wyoming 82901 (307/382-5350). 

SUPPLEMENTARY INFORMATION: The 

agenda for the meeting will include: 

1. Organization of the Council. 

2. Discussion and Formulation of Operating 
Procedures for the Council. 

3. Salt Wells and Big Sandy Resource 
Areas Management Framework Plans. 

4. Public Comment Period. 

5. Arrangements for the Next Meeting. 


The Council, at its November 19,1980 
meeting, recommended that future 
meetings be scheduled on a bi-monthly 
interval with tentative schedules 
established well in advance to facilitate 
planned attendance of members. 
Therefore, tentative plans are for the 
Council to meet on the First Thursday of 
odd numbered months. Formal 
announcement of dates, times, places, 
and agendas will be provided before 
each meeting. 

The meeting is open to the public. 
Interested persons may make oral 
statements to the Council between 2:30- 
3:30 p.m. or File written statements for 
the Council’s consideration. Anyone 
wishing to make an oral statement 
should notify the District Manager. 
Bureau of Land Management, Highway 
187 North, P.O. Box 1869, Rock Springs, 
Wyoming 82901, by January 3.1981. 
Depending on the number of persons 
wishing to make oral statements, a per 
person time limit may be established by 
the District Manager. 

Summary minutes of the meeting will 
be maintained in the District Office and 
be available for public inspection and 
reproduction (during regular business 
hours) within 30 days following the 
meeting. 

Donald H. Sweep, 

District Manager. 

|FR Doc. 80-38665 FUed 12-12-4J0; 8:45 am) 

BILLING CODE 4310-84-M 


National Park Service 

National Capital Memorial Advisory 
Committee; Renewal 

This notice is published in accordance 
with the provisions of Section 7(a) of the 
Office of Management and Budget 
Circular A-63 (Revised). Pursuant to the 
authority contained in section 14(a) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Secretary of the 
Interior has determined that renewal of 
the National Capital Memorial Advisory 
Committee is necessary and in the 
public interest. 

The purpose of the committee is to 
prepare and recommend to the Secretary 
of the Interior broad criteria, guidelines, 
and policies for memorializing persons 
and events on Federal lands in the 
National Capital region through the 
media of monuments, memorials, and 
statues. 

The General Services Administration 
concurred in the renewal of this 
committee on December 5.1980. 

Further information regarding this 
renewal may be obtained from Shirley 
Luikens, Advisory Boards and 
Commissions, National Park Service, 


Department of the Interior, Washington, 
D.C. 20240. telephone 202-343-2012. 

Dated: December 9,1980. 

Jean C. Henderer, 

Chief, Office of Cooperative Activities 
National Park Service. 

[FR Doc. 80-30724 Filed 12-12-80. 8:45 amj 

BILLING CODE 4310-70-M 


Appalachian Power Co.; Intent To 
Prepare an Environment Impact 
Statement 

The Appalachian Power Company 
proposes to construct a 765-kV 
transmission line in a corridor extending 
from the company’s existing Jackson’s 
Ferry Substation near Wytheville, 
Virginia, to a proposed new substation 
near Axton, Virginia, a distance of 
approximately seventy two (72) miles. 
Such a corridor would necessarily cross 
the Blue Ridge Parkway and the 
applicant proposes to do so near 
milepost 160 in Floyd County, Virginia. 

Pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the National Park Service. U.S. 
Department of the Interior, will prepare 
an environmental impact statement on 
the applicant's request for right-of-way. 
In addition to studying the proposed 
corridor, the EIS will consider 
alternatives including the Giles routes 
which would cross the Parkway near 
milepost 164 in Floyd County, Virginia, 
the Whalen route which would cross the 
Parkway near milepost 183 in Carroll 
County, Virginia, and No Action, which 
would be the denial of a right-of-way 
permit. The EIS will examine the 
environmental and aesthetic 
consequences of each alternative on the 
Blue Ridge Parkway and the significant 
environmental impacts along the entire 
seventy two (72) mile route. It is not 
anticipated that the EIS will re-examine 
the question of need which was 
determined by the Virginia State 
Corporation Commission. 

The National^roposes a scoping 
period which will open on the date of 
this notice. Comments on the proposed 
scope of the Environmental Impact 
Statement are invited from all interested 
parties and should be forwarded to the 
following official no later than twenty- 
one (21) days from the date of this 
notice: Regional Director, Southeast 
Region. National Park Service, 75 Spring 
Street, SW, Atlanta, Georgia 30303. In 
addition to the comments received 
during this period, the National Park 
Service will also consider all comments 
previously submitted in response to the 
Environmental Assessment which was 
prepared in 1980. 
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If any person or organization needs 
additional information or wishes to 
provide information for consideration 
during preparation of the statement, 
please advise the Regional Director, 
Southeast Region, National Park 
Service, 75 Spring St., SW, Atlanta, 
Georgia 30303. 

Dated: November 28.1980. 

Nancy C. Garrett, 

Director. 

|FR Doc. BO-38723 Filed 12-12-60; am) 

BILLING CODE 4310-70-M 


Transcontinental Gas Pipe Line Corp., 
Padre island Pipeline System, Padre 
l$*and National Seashore, Texas; 
Availability of Plan of Operations 

Notice is hereby given in accordance 
with § 9.52(b) of Title 36 of the Code of 
Federal Regulations that the National 
Park Service has received from 
Transcontinental Gas Pipe Line 
Corporation, a subsidiary of Transco 
Companies, Incorporated, a plan of 
operations for construction of a 24-inch 
gas pipeline across Padre Island 
National Seashore. Kenedy County, 
Texas. 

This plan is available for public 
review and comment for a period of 30 
days in the Office of the Superintendent, 
Padre Island National Seashore, 9405 
South Padre Island Drive, Corpus 
Christi, Texas 78418. Copies of the 
document are available from Padre 
Island National Seashore and will be 
sent, upon request, to individuals or 
groups at a charge of $4.30 per copy, 
pursuant to the Freedom of Information 
Act. The plan is 82 pages in length. 

Dated: December 4.1980. 

Robert I. Kerr, 

Regional Director, Southwest Region. 

Doc. 80-38721 Filed 12-12-80; 8.45 am) 

BILLING CODE 4310-70-M 


Office of the Secretary 

(516 DM 6, Appendix 5] 

National Environmental Policy Act; 
Revised Implementing Procedures 

agency: Department of the Interior. 
action: Notice of proposed revised 
instructions for the Bureau of Land 

Manage ment 

summary: This notice proposes an 
appendix to the Department’s NEPA 
procedures for the Bureau of Land 
Management. The Departmental 
procedures were published in the 
Federal Register on April 23.1980 (45 FR 
27541). 


DATE: Comments due by January 12, 
1980. 

address: Comments to: Larry E. 
Meierotto, Assistant Secretary—Policy, 
Budget and Administration, Department 
of the Interior. Washington, D.C. 20240. 

FOR FURTHER INFORMATION CONTACT! 

Bruce Blanchard, Director, Office of 
Environmental Project Review, Office of 
the Secretary, Department of the 
Interior, Washington. D.C. 20240, 
Telephone: (202) 343-3891. For Bureau of 
Land Management, contact Brude 
Bandurski, Telephone: 343-7417. 

SUPPLEMENTAL INFORMATION: This 
proposed appendix to the Departmental 
Manual (516 DM 6, Appendix 5) 
provides more specific NEPA 
compliance guidance to the Bureau of 
Land Management In particular, it 
provides information about 
organizational responsibilities for NEPA 
compliance, advice to applicants, 
actions normally requiring the 
preparation of an environraenal 
statement, and categorical exclusions. 
The appendix should be taken in 
conjunction with the Departmental 
procedures (516 DM 1—6) which were 
published in the Federal Register on 
April 23,1980 (45 FR 27541). In addition 
the bureau will prepare a handbook(s) 
or other technical guidance on how to 
apply these procedures to its principal 
programs. 

Previously published proposed 
appendices include: 

2. Geological Survey, November 24, 
1980 (45 FR 75336). 

4. Bureau of Indian Affairs. July 24, 
1980 (45 FR 49368). 

6. Bureau of Mines, February 14,1980 
(45 FR 10043). 

7. National Park Service. May 15,1980 
(45 FR 32126). 

8. Office of Surface Mining, February 
14,1980 (45 FR 10043). 

Final appendices have been published 
for: 

1. Fish and Wildlife Service (45 FR 
47941). 

3. Heritage Conservation and 
Recreation Service (45 FR 76801). 

9. Water and Power resources Service 
(45 FR 47944). 

Comments on the proposed appendix 
are invited. To be considered in the 
preparation of the final appendix, 
comments must be received by January 
12.1980. 


Dated: December 10,1980. 

James H. Rathlesberger, 

Special Assistant to Secretary of the Interior 

Bureau of Land Management 

5.1 NEPA Responsibility 

A. The Director/Associate Director 
are responsible for NEPA compliance 
for Bureau of Land Management (BLM) 
activities. 

B. The Deputy Director for Lands and 
Resources is responsible for policy 
interpretation, program direction, 
leadership, and line management for 
BLM environmental policy, 
coordination, and procedures. 

( 1 ) Office of Planning, Inventory, and 
Environmental Coordination. Although 
this Office reports to the Deputy 
Director for Lands and Resources, it has 
Bureauwide NEPA responsibilities. 
These include providing program 
direction and procedures for 
implementing NEPA, and insuring the 
incorporation and integration of the 
NEPA process into BLM management 
systems and decision processes. 

(2) The Branch of Environmental 
Coordination , within the Office of 
Planning, Inventory, and Environmental 
Coordination, serves as the BLM focal 
point for all NEPA matters and provides 
advice to the Director and other BLM 
decisionmakers on NEPA related 
activities. It is responsible for oversight 
of BLM’s compliance with NEPA, 
monitoring the preparation and satus of 
NEPA documents, and coordinating the 
review of non-BLM environmental 
documents. Information about BLM 
NEPA documents or the NEPA process 
can be obtained by contacting this 
branch. 

C. The Deputy Directors for Policy, 
Program, and Budget and for Services 
are responsible for cooperating with the 
Deputy Director for Lands and 
Resources to insure that the NEPA 
process operates as prescribed within 
their areas of responsibility. This 
includes managing and insuring the 
quality of environmental analyses, 
environmental documents, and records 
of decision. 

D. State Directors are responsible to 
the Director/Associate Director for 
overall direction and integration of the 
NEPA process into their activities and 
for NEPA compliance in their States. 

The Planning and Environmental 
Coordination (P&EC) staff (or Division) 
Chiefs provide major staff support and 
are the key focal points for NEPA 
matters at the State level. 

(1) District Managers are responsible 
for implementing the NEPA process at 
the District level. The staff (or Division) 
of P&EC provides major support and is 
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the key focal point for NEPA matters at 
the District level. 

(2) Area Managers are responsible for 
implementing the NEPA process at the 
Resource Area level. 

E. Outer Continental Shelf Managers 
are responsible to the Assistant Director 
for Energy and Mineral Resources for 
insuring that the NEPA process operates 
as prescribed within their areas of 
responsibility. This includes managing 
and insuring the quality of 
environmental analyses, environmental 
documents, and assigned environmental 
reviews. 

F. Office of Coal Management, which 
reports to the Director/Associate 
Director, is responsible for insuring that 
the NEPA process operates as 
prescribed in its area of responsibility. 
This includes managing and insuring the 
quality of environmental analyses, 
environmental documents, and assigned 
environmental reviews. 

G. Office of Special Projects, which 
reports to the Director/Associate 
Director, is responsible for insuring that 
the NEPA process operates as 
prescribed in its area of responsibility. 
This includes the organization for and 
preparation of environmental documents 
for major inter-State, non-BLM initiated 
development proposals and other major 
projects in accordance with established 
procedures or as assigned. 

5.2 Guidance to Applicants 

A. General . 

(1) The primary contact point for 
applicants is the State Director or OCS 
Office Manager within whose 
jurisdiction the involved Federal lands 
are located. 

(2) If the application will affect 
responsibilities of more than one State 
Director (or OCS Office Manager) an 
applicant may contact any State 
Director (or OCS Office Manager) 
whose jurisdiction is involved. In such 
cases, the Director may assign 
responsibility either to the Headquarters 
Office (e.g., Office of Special Projects) or 
to one of the State Offices (or OCS 
Offices) at his discretion. From the 
point, the applicant will deal with the 
designated lead office. 

(3) Potential applicants may secure 
from State Directors and OCS Office 
Managers a list of program regulations 
or other directives/guidance, providing 
advice or requirements for submission 
of environmental information. The 
purpose of making these requirements 
known to potential applicants, in 
advance, is to assist them in presenting 
a detailed, adequate, and accurate 
description of the proposal and 
alternatives when they file their 
application and to minimize the need to 


request additional information. This is a 
minimum list and additional 
requirements may be identified after 
detailed review of the formal 
submission and during scoping. 

(4) Since much of an applicant’s 
planning may take place outside of 
BLM’s Planning System, it is important 
for potential applicants to advice BLM 
of their planning at the earliest possible 
stage. Early communication is necessary 
to conduct properly our stewardship role 
on the public lands and to seek solutions 
to situations where private development 
decisions may conflict with public land 
use decisions. Early contact will also 
allow the determination of basic data 
needs concerning environmental 
amenities and values, potential data 
gaps that could be filled by the 
applicant, and a modification of the list 
of requirements to fit unique local 
situations. Scheduling of the 
environmental analysis process can also 
be discussed, as well as various ways of 
preparing any environmental 
documents. 

B. Regulations . The following partial 
list of program regulations provides 
guidance to applicants, of which several 
may apply to a particular application. 
Many other regulations deal with 
proposals affecting public lands, some of 
which are specific to BLM while others 
are applicable across a broad range of 
Federal programs (e.g., Protection of 
Historic and Cultural Properties, 36 CFR 
Part 800). 

(1) Management of Rights-of-Way and 
Related Facilities on Public Lands and 
Reimbursement of Costs (43 CFR Part 
2800). 

(2) Roads and Highways (43 CFR Part 
2820). 

(3) Rights-of-Way Under the Mineral 
Leasing Act (43 CFR Part 2880). 

(4) Surface Management 
Requirements (43 CFR Part 3109). 

(5) Surface Management 
Requirements; Special Requirements (43 
CFR Part 3204). 

(6) Outer Continental Shelf Mineral 
and Rights-of-Way Management; 

General (43 CFR Part 3300). 

(7) Coal Management, Federally 
Owned Coal 43 CFR Part 3400). 

(8) Leasing of Minerals Other than Oil 
and Gas; General (43 CFR Part 3500). 

(9) Exploration and Mining, 

Wilderness Review Program (43 CFR 
Part 3802) (see 45 FR 13968). 

(10) Surface Management of Public 
Lands Under the U.S. Mining Laws (43 
CFR Part 3809) (see 45 FR 78902). 


5.3 Major Actions Normally Requiring 
an EIS 

A. The following types of BLM 
proposals will normally require the 
preparation of an EIS: 

(1) Approval of Resource Management 
Plans. 

Note.—BLM land use plans, termed 
Management Framework Plans (MFP). for 
which EISs are not normally prepared, are 
based on a set of procedures being phased 
out during the 1979-1983 period. During this 
same period, land use plans prescribed by the 
Federal Land Policy and Management Act 
(FLPMA), termed Resource Management 
Plans (RMP). are being phased in. 

(2) Approval of major activity plans, 
within MFPs, for grazing and timber 
management in accordance with the 
criteria and schedule established in 
decrees and court orders. 

Note.—To the extent practicable, these 
activity plans will be phased into RMPs in 
the future and their associated impacts will 
be included in the EISs under paragraph (1) 
above. This should substantially reduce or 
eliminate the need for separate EISs for 
activity plans. 

(3) Recommendation of wilderness 
proposals to the Congress. 

(4) Approval of regional coal lease 
sales schedules in a coal production 
region. 

(5) Approval of OCS oil and gas lease 
sales. 

(6) Approval of applications to BLM 
for major actions in the following 
categories: 

(a) Sites for major steam-electric 
powerplants, petroleum refineries, 
synfuels plants, and industrial facilities. 

(b) Rights-of-way for major reservoirs, 
canals, pipelines, transmission lines, 
highways, and railroads. 

(7) Withdrawals from mineral entry 
under U.S. Mining Laws of 5000 acres or 
more of public lands where evidence 
indicates minerals of more than nominal 
value are present or high interest in 
mineral development exists. 

B. If, for any of these proposals, it is 
initially decided not to prepare an EIS, 
an EA will be prepared and handled in 
accordance with Section 1501.4(e)(2). 

5.4 Categorical Exclusions 

In addition to the actions listed in the 
Departmental categorical exclusions 
outlined in Appendix 1 of 516 DM 2, 
many of which the Bureau also 
performs, the following BLM actions are 
designated categorical exclusions unless 
the action qualifies as an exception 
under 516 DM 2.3A(3): 

A. General. 

(1) Program guidance decisions that: 

(a) Are purely administrative and by 
themselves have no discernible inpact 
on the human environment, or 
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(b) Are in the nature of general policy 
direction which, when implemented, 
might have impact on the human 
environment, but the impact cannot be 
defined at the time of issuance, since 
major discretion exists for application of 
the direction at field level, and there is 
provision for the impact of alternatives 
to be analyzed at later points in the 
decision process. 

(2) Inventory, data, and information 
collection. 

(3) Placing of monitoring equipment 
(e.g., stream gages). 

B. Realty. 

(1) Withdrawal continuations or 
extensions which would merely 
establish a life term and where there 
would be essentially no change in use 
and continuation would not lead to 
environmental degredation. 

(2) Withdrawal continuations or 
extensions where the withdrawn area 
does not exceed in the aggregate 160 
acres. 

(3) Withdrawal continuation or 
extensions for Forest Service 
administrative sites, location of 
facilities, other proprietary purposes, 
and roadside buffer zone areas. 

(4) Withdrawal continuations or 
extensions where an adequate mineral 
report has been prepared which 
determined the land to contain minerals 
of no more than nominal value and there 
has been no interest in mineral 
development expressed, and no new 
uses would be permitted and existing 
uses would not lead to environmental 
degradation under the continuation. 

(5) Withdrawal terminations, 
modifications, or revocations; if, 
because of other withdrawals, 
classifications, management decisions 
or administrative determinations that 
will survive the action, the status of the 
land, insofar as its availability for 
appropriation under the general land 
laws, will not be changed. 

(6) Withdrawal terminations, 
modifications, or revocations that, 
because of overlying withdrawals or 
statutory provisions, involve merely a 
record clearing procedure principally to 
convey the rights to the surface owner 
only. 

(7) Withdrawal revocations and 
opening orders for stock driveways. 

(8) Withdrawal terminations, 
modifications, or revocations and 
classification cancellations and opening 
orders where the land was withdrawn 
or segregated only from mineral leasing, 
or from any discretionary sale, or other 
discretionary disposal law and where 
such future discretionary actions will be 
subject to the NEPA process. 

(9) Withdrawal terminations, 
modifications, or revocations and 


classification cancellations and opening 
orders where the land was withdrawn 
or segregated only from the operation of 
the mining laws; if the land does not 
contain minerals of more than nominal 
value, as determined in accordance with 
the established practice and procedures 
of BLM, and there has not been any 
interest in mineral development 
expressed. 

(10) Withdrawal terminations, 
modifications, or revocations and 
opening orders that by law the Secretary 
of the Interior is under a mandatory duty 
to execute. 

(11) All non-discretionary land actions 
in Alaska pursuant to the Alaska Native 
Claims Settlement Act (ANCSA), 

Alaska Statehood Act, and other 
statutes including: 

(a) ANCSA grants 

(b) Native allotments 

(c) Trade and manufacturing sites 

(d) Homesites 

(e) Headquarters sites 

(f) Homesteads 

(g) State selections 

(12) Administrative conveyances and 
leases to the State of Alaska to 
accommodate airports for which 
property rights existed prior to the 
enactment of NEPA. 

(13) Continuations of Recreation and 
Public Purpose Act lands, small tract 
lands, or other land disposal 
classifications where the surface has 
been patented and the locatable 
minerals are reserved to the U.S. 

(14) Minor actions taken in connection 
with Section 209(b) of FLPMA. 

(15) Color of Title cases (Class one). 

(16) Recordable disclaimers of interest 
under Section 315 of FLPMA. 

(17) Corrections of patents and other 
conveyance documents under Section 
316 of FLPMA and other applicable 
statutes. 

(18) Assignment of land use 
authorization (to another party) where 
the assignment conveys no additional 
rights beyond those granted in the 
original authorization. 

(19) Transfer of use authorization from 
one agency to another when an action 
such as a boundary adjustment 
necessitates changing a right-of-way 
from one agency to another (e.g., Forest 
Service Special Land Use Permit to a 
BLM Title V right-of-way). 

(20) Conversion of existing rights-of- 
way grants to Title V of FLPMA grants 
where no new facilities or other changes 
are needed. 

(21) Rights-of-way inside another 
right-of-way or amendments to rights-of- 
way where no deviation from or 
addition to the original right-of-way are 
involved and where there is an existing 
environmental document covering the 


same or similar impacts in the right-of- 
way area. 

(22) Buried telephone line in an 
existing right-of-way using the split 
trench method. 

(23) Upgrading or adding new lines 
(power or telephone) to existing pole(s) 
when there is no change in pole 
configuration. 

(24) Right-of-way for a single-poled 
power distribtuion line to a private 
residence or to a well from an existing 
line where installation of the line will 
involve no clearance of vegetation from 
the right-of-way other than for 
placement of the poles. 

(25) Rights-of-way for overhead line 
(no pole or tower on BLM land) crossing 
over a corner of public land. 

(26) Right-of-way which would add 
another radio transmitter to an 
approved communication site. 

C. Transportation. 

(1) Placing of existing road in BLM 
road net where no new facilities or other 
changes are needed. 

(2) Installation of routine signs, 
markers, or cattleguards on or adjacent 
to existing roads. 

(3) Temporary road closures. 

D. Minerals . 

(1) Issuance of mineral patents. 

(2) Actions taken in connection with 
43 CFR Part 3809 which do not require 
an EA, pursuant to § 3809.2-1. 

(3) Approval of permits for geologic 
and paleontoiogic mapping, inventory, 
reconnaissance, and surface collecting 
when existing roads and trails are used. 

(4) Issuance of individual upland oil 
and gas leases. 

(5) Conversion of an abandoned oil 
well to a water well if water facilities 
are established at well site only. 

(6) Establishment of performance 
conditions in notices of intent to conduct 
for seismic and geophysical exploration 
for oil and gas. 

(7) Approval of notices of intent to 
conduct seismic and geophysical 
exploration for geothermal resources. 

E. Other. 

(1) Minor routine or preventive 
operation and maintenance activities on 
BLM transmission, transportation, and 
recreation facilities and range and 
forestry developments. 

(2) Small sales of sand and gravel, 
wood products, or other materials from 
an authorized sale area. 

(3) Dispersed non-commercial 
recreation activities such as rock 
collection, Christmas tree cutting, and 
pine nut gathering. 

(4) Land cultivation activities in forest 
tree nurseries. 

(5) Cadastral surveys. 

(6) Non-manipulative research. 
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(7) Issuance of special use or short 
term permits not entailing 
environmental distarbance. 

|FR Doc 80-3873! Filed 12-12-80; 8:45 am) 

BILLING CODE 4310-84-M 


INTERSTATE COMMERCE 
COMMISSION 

Motor Carrier Temporary Authority 
Application 

The following are notices of filing of 
applications for temporary authority 
under Section 10928 of the Interstate 
Commerce Act and in accordance with 
the provisions of 49 CFR 1131. These 
rules provide that an original and two 
(2) copies of protests to an application 
may be filed with the Regional Office 
named in the Federal Register 
publication no later than the 15th 
calendar day after the date the notice of 
the filing of the application is published 
in the Federal Register. One copy of the 
protest must be served on the applicant, 
or its authorized representative, if any, 
and the protestant must certify that such 
service has been made. The protest must 
identify the operating authority upon 
which it is predicated, specifying the 
"MC" docket and “Sub” number and 
quoting the particular portion of 
authority upon which it relies. Also, the 
protestant shall specify the service it 
can and will provide and the amount 
and type of equipment it will make 
available for use in connection with the 
service contemplated by the TA 
application. The weight accorded a 
protest shall be governed by the 
completeness and pertinence of the 
protestant’s information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at the ICC 
Regional Office to which protests are to 
be transmitted. 

Note.—All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 

Motor Carriers of Property 

The following applications were filed 
in Region I. 

Send protests to: Interstate Commerce 
Commission, Regional Authority Center, 
150 Causeway Street. Room 501. Boston, 
MA 02114. 

MC 152992 (Sub-l-lTA), filed 
December 3,1980. Applicant:}. D. 
CARTAGE CO., INC., R.D. 1. Elbow 
Lane, Burlington, NJ 08016. 


Representative: Thomas F. McGuire, 300 
Kings Highway East, Haddonfield, Nf 
08033. Contract carrier: irregular routes: 
Steel articles from Wierton, WV and 
Sparrows Point, MD to Water and 
Moore Street, Philadelphia, PA and 1202 
Airport Road. North Brunswick, NJ. 
Supporting shipper(s): United Nesco 
Container Company, Water and Moore 
St., Philadelphia, PA 19148; United 
Nesco Container Company, 1202 Airport 
Rd., North Brunswick, NJ 08902. 

MC 135009 (Sub-l-lTA), filed 
December 4,1980. Applicant: PEAK 
TRANSFER CO.. INC., 57 Hathaway 
Street, Wellington, NJ 07866. 
Representative: Ronald I. Shapes, Esq., 
450 Seventh Avenue, New York, NY 
10123. Contract carrier irregular routes: 
Prerecorded Cassette Tapes, moving in 
plastic display racks between Stamford, 
CT, on the one hand, and, on the other, 
points in OK and TX. Supporting 
shipper: Nabisco, Inc., E. Hanover, NJ 
07936. 

MC 152997 (Sub-l-lTA), filed 
December 4,1980. Applicant: AMTRUK 
TRANSPORT. INC., P.O. Box 4327, 
Bergen Station, Jersey City. NJ 07304. 
Representative: Eric Meierhoefer, Suite 
423,1511 K Street, N.W., Washington, 

DC 20005. Contract carrier: irregular: 
general commodities (except Classes A 
and B explosives and household goods 
as defined by the Commission), between 
points in the US, under continuing 
contract(s) with Celanese Chemical 
Company, Inc. Supporting shipper 
Celanese Chemical Company, Inc., 1250 
W. Mockingbird Lane, P.O. Box 47320, 
Dallas, TX 75247. 

MC 152946 (Sub-l-lTA), filed 
December 1,1980. Applicant: ALBERT 
FARMS. INC., St. David Road, 
Madawaska, ME 04756. Representative: 
John C. Lightbody, Esq., Murray, Plumb 
& Murray. 30 Exchange Street, Portland, 
ME 04101. Contract carrier: irregular 
routes: general commodities between 
points in the US (except AK and HI) 
under continuing contract(s) with Fraser 
Paper Limited. Supporting shipper 
Fraser Paper Limited, Madawaska. ME 
04756. 

MC 152944 (Sub-l-lTA). filed 
December 1,1980. Applicant: 
THEODORE W. PATSKIN TRUCKING, 
1140 Military Road, Kenmore, NY 14217. 
Representative: James E. Brown, 36 
Brunswick Road. Depew, NY 14043. 
Waste paper (secondary fiber), paper, 
paperboard and ground cellulose 
insulation between points in CT, MA, 

Ml, NJ. NY, PA, and OH. Supporting 
shipper(s): National Waste Paper & Rag 
Co., 105 Skillen Street, Buffalo, NY: M. L. 
Cellulose Products, Inc., 105 Skillen 
Street. Buffalo. NY; Ramcol Fibres, Inc., 


374 Delaware Avenue, Buffalo, NY 
14202. 

MC 134833 (Sub-l-lTA), filed 
November 28.1980. Applicant: PRICE 
TRUCKING CORP., 67 Beacon Street, 
Buffalo, NY 14220. Representative: 
Robert D. Gunderman, Suite 710 Statler 
Building, Buffalo, NY 14202. Hazardous 
materials, in containers (including Class 
1 organic residue, inorganic residue, and 
organic and inorganic sludge), (1) from 
Braintree, MA to Emelle, AL, 
Williansburg, OH, Pinewood, SC and 
Niagara Falls and Model City, NY; (2) 
and between Model City, NY on the one 
hand, and, on the other, Emelle. AL, 
Williamsburg, OH, Pinewood. SC, and 
Braintree. MA under a continuing 
contract or contracts with Recycling 
Industries—SCA Chemical Services. 
Supporting shipper: Recycling 
Industries—SCA Chemical Services, 385 
Quincy Ave., Braintree. MA 02184. 

MC 6252 (Sub-1-2TA), filed December 
1.1980. Applicant: TEAL’S EXPRESS. 
INC., 36 Laura Street. Lyons Falls, NY 
13368. Representative: Roy D. Pinsky, 
Esq., Suite 1020, State Tower Building, 
Syracuse, NY 13202. General 
commodities (except Classes A and B 
explosives and household goods as 
defined by the Commission), between 
all points in the NY counties of 
Cortland, Herkimer, Jefferson, Lewis, 
Madison, Oneida, Onondaga and 
Oswego on the one hand, and, on the 
other, all points in the NY Counties of 
Albany. Columbia, Fulton, Greene, 
Montgomery, Rennselaer, Saratoga. 
Schenectady and Schoharie. Supporting 
shipper(s): Branch Motor Express 
Company, 114 Fifth Avenue, New York. 
NY 10011; Springmeier Shipping Co., 

Inc., 225 Johnson Street, East Syracuse. 
NY 13057; Georgia-Pacific Corporation, 
Center Street, Lyons Falls, NY 13368; 
AMF Incorporated, Bowling Pin 
Division, Utica Boulevard, Lowville. NY 
13367. 

MC 136250 (Sub-1-2TA), filed 
December 3,1980. Applicant: ROBERT 
A. LIDDYCOAT, 142 Elgin Street, 
Thorold, Ontario. CD. Representative: 
Robert D. Gunderman. Suite 710 Statler 
Building, Buffalo, NY 14202. Contract 
carrier: irregular routes: Concrete poles. 
between ports of entry on the 
International Boundary line between the 
US and CD located in MI on the one 
hand, and, on the other, Davenport. IA 
and Evansville, IN under an existing 
contract or contracts with Barratt Spun 
Concrete Poles Ltd. Supporting shipper: 
Barratt Spun Concrete Poles Ltd., 4536 
Montrose Road, P.O. Box 372. Niagara 
Falls, Ontario CD L2E 6T8. 

MC 146718 (Sub-l-lTA), filed 
November 26,1980. Applicant: MILNE 
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ENTERPRISES. INC., 72 Littleworth 
Road. Dover, NH 03820. Representative: 
David E. McCabe, Route 1 By-Pass, P.O. 
Box 402, Kittery. ME 03904. Coal, 
Petroleum products, gas. gasoline, 
kerosine, fuel oil, lubricants and 
solvents, in bulk, in tank vehicles and 
with bulk equipment, between points in 
the state of CT. ME. MA. NH, NJ, NY, RI, 
and VT. Supporting shipper: Grimes Oil 
Company, 165 Norfolk St., Dorchester, 
MA 02024. 

MC 148387 (Sub-1-5TA), filed 
November 28,1980. Applicant: S. M. P., 
INC., 166 Sitgreaves Street, Phillipsburg, 
NJ 08865. Representative: George A. 
Olsen, P.O. Box 357, Gladstone, NJ 
07934. (1) Concrete, concrete decks and 
precast and prestressed concrete 
products; and (2) materials, equipment 
and supplies used in the manufacture, 
sole, or installation of the commodities 
named in (1) above (except in bulk), 
between points in Lehigh and 
Northampton Counties, PA, on the one 
hand, and, on the other, points in NJ, 

NY, PA, DE. MD, VA, MA. CT. RI. and 
DC. Supporting shipper(s): Concrete 
Deck Systems, Inc., Brodhead Road, 
RD*2, Bethlehem, PA 18017. 

MC 152947 (Sub-1-1TA), filed 
December 1.1980. Applicant: IDEAL 
TRANSPORTATION CO., INC., 2 
Dooling Circle, Peabody, MA 01960. 
Representative: Mary E. Kelley, Esq., 22 
Steams Avenue. Medford, MA 02155. 
General Commodities (except Classes A 
fr D explosives and household goods as 
defined by the Commission) (1) between 
points in MA. RI. CT, NY and (2) 
between points in MA. RI, CT, NY and 
NJ, on the one hand, and. on the other, 
points in ME, NH and VT. Applicant 
intends to interline in NY and NJ on 
traffic to points south and west. 
Supporting shipper(s): Essex Office 
Associates, Inc., 10 Boston St.. Salem, 

MA 01970: Martignetti Grocery & Liquor 
Co., 12 Mooney St. Cambridge. MA 
02138; U.S. Polmers. Inc., 56 Gardner 
Parkway, Peabody, MA 01960: A & M 
Custom Brokers, Inc., 126 State St.. 
Boston, MA. 

MC 152943 (Sub-3-lTA), filed 
December 1,1980. Applicant: NEW 
DIMENSION DISTRIBUTION 
TRUCKING INC., P.O. Box 353, Florham 
Park, NJ 07932. Representative: JoAnn 
Granato. 14 Elmwood Road, Florham 
Park, NJ 07932. Contract carrier: 
irregular routes: Vending Machines, 

Coin Operated Phonographs, Change 
Making Equipment, Coin Operated 
Amusement Games and Equipment, 
Materials. Equipment and Supplies 
(except commodities in bulk) used in the 
manufacturing, installation, sale, and 
distribution of the commodities named 


between points in the US. under a 
continuing contract with Rowe 
International Inc., located at Whippany, 
NJ. Supporting shipper: Rowe 
International, 75 Troy Hills Road. 
Whippany. NJ 07981. 

MC 142974 (Sub-1-2TA), filed 
November 26,1980. Applicant: SURE 
TRANSPORT, INC., Industrial Center, 
P.O. Box G, Lincoln, RI 02865. 
Representative: David M. Marshall, 
Marshall and Marshall. 101 State Street, 
Suite 304. Springfield. MA 01103. 
Contract carrier: irregular routes: Such 
commodities as are dealt in by a 
manufacturer of polystyrene and 
polystyrene products, between the 
facilities of W. R. Grace & Co., 
Construction Products Division. 
Falisington, PA on the one hand, and, on 
the other, points in VA, WV, MD, DE, 
DC. NJ, NY. CT, RI, MA, VT, NH. and 
ME, under continuing contract(s) with 
W. R. Grace & Co.. Construction 
Products Division. Supporting shipper 
W. R. Grace & Co., Construction 
Products Division. 62 Whittemore 
Avenue, Cambridge, MA 02140. 

MC 59720 (Sub-1-2TA), filed 
December 4,1980. Applicant: KENMORE 
TRANSPORTATION COMPANY. 22 
Eskow Rd., Worcester, MA 01604. 
Representative: James C. Hardman, 33 
N. La Salle St., Chicago, IL 60602. (1) 
Containers, from Dover, NH, Taunton, 
Worcester and Leominster, MA, 

Chicago, IL, and New York, NY to points 
in AL. NC, OH. IL. CT, MD, PA, NY. 

WV, ME, NH, VT. MI, WI. AZ, GA. FL, 
AR. DC. MA, RI, NJ, MO. IN, VA, DE, 

KY, TN, and SC; and (2) Materials, 
equipment and supplies used in the 
manufacture, sale and distribution of 
containers, from points in AL, NC. OH, 
IL, CT, MD, PA, NY. WV, ME, NH, VT. 
MI, WI, AZ, GA. FL. AR. DC. MA. RI. NJ. 
MO, IN. VA, DE, KY. TN. and SC to 
Dover, NH, Taunton, Worcester and 
Leominster, MA, Chicago, IL, and New 
York, NY. Supporting shippers: Rand 
Whitney Packaging Corporation, 248 
Industrial Rd., Leominster, MA 01453; 
North American Container Corporation, 
11 Jytek Park, Leominster. MA 01453. 

MC 151356 (Sub-1-2TA), filed 
December 4,1980. Applicant: THE 
BIRGE COMPANY, INC., 431 E. 16th 
Street, Paterson, NJ 07514. 
Representative: Robert B. Pepper, 168 
Woodbridge Avenue. Highland Park. NJ 
08904. Chemicals, anti-freeze and oil, 
except in bulk between New York, NY 
Commercial Zone, on the one hand, and, 
on the other, points in the U.S. east of 
the Mississippi River. Supporting 
shipper: Custom Oil Company, 627 River 
Drive. Garfield. NJ 07026. 


MC 151486 (Sub-l-lTA), filed August 
7,1980. Applicant: RICH-HIL 
TRANSPORTATION. INC., R.D. 5, Box 
64, Flemington, NJ 08822. 

Representative: Morton E. KieUSuite 
1832, 2 World Trade Center. New York, 
NY 10048. Contract carrier: irregular 
routes: Fuel, in bulk, from Newark and 
Perth Amboy. NJ to W. Hazelton, PA. 
Supporting shipper(s): Tenneco 
Chemicals, Inc., division of Tenneco, 
Inc., W. 100 Century Road. Paramus. NJ 
07652. 

MC 103490 (Sub-1-4TA), filed 
December 3,1980. Applicant: PROVAN 
TRANSPORT CORP., 210 Mill Street, 
Newburgh, NY 12550. Representative: 
Morton E. Kiel, Suite 1832, Two World 
Trade Center, New York, NY 10048. 
Acetonitrile, in bulk, from Baytown. TX 
to Stony Point, NY. Supporting 
shipper(s): Kay-Fries Chemicals, Inc., 
Stony Point, NY 10980. 

MC 147811 (Sub-1-2TA), filed 
November 28.1980. Applicant: FLO-JO 
CONTRACTING, INC., P.O. Box 283, 
Belgrade Lakes, ME 04918. 
Representative: Karl A. Johnson, P.O. 
Box 283, Belgrade Lakes, ME 049ia 
Contract carrier, irregular routes: Flour 
and bakery related commodities. 
between points in the U.S., under 
continuing contracts with (1) J. L Hayes 
Co., of Lewiston. ME, (2) Bakers Supply 
of Auburn, ME, (3) Lepage Baking Co., of 
Lewistown. ME, and (4) Mallett & Co., of 
Carnegie, PA. Supporting shipperfs): J. L. 
Hayes Co., 280 Main St., Lewiston, ME 
04240; Bakers Supply, P.O. Box 406, 
Auburn, ME 04210; Lepage Baking Co., 

60 Second St., Lewiston, ME 04240; 
Mallett & Co., P.O. Box 474, Carnegie, 

PA 15106. 

Republication 

MC 150295 (Sub-1-2TA), filed 
November 12,1980. Applicant: K & M 
DIESEL SERVICE. INC., 10-12 East 
Maple Avenue, Cedarville, NJ 08311. 
Representative: Robert B. Pepper. 168 
Woodbridge Avenue, Highland Park, NJ 
08904. Contract carrier irregular routes: 
Electric Wire and Cable and Steel Wire 
Rope between NJ, on the one hand, and. 
on the other, points in CT, DE, FL, GA, 

IL. ME. MD, MA, NH, NJ. NY. NC. OH. 
PA, SC, TX, VT, and VA. Supporting 
shipperfs): Bridgeton Transfer Point, 
Inscon Cable Co., Manhattan Electric 
Corp., and Petro Cable Corp., P.O. Box 
440, Bridgeton. NJ 08303. 

MC 149233 (Sub-1-5TA), filed 
December 2.1980. Applicant: EDGAR 
SERVICE COMPANY. INC., P.O. Box 
562, Avon, MA 02322. Representative: 
Russell S. Callahan, P.O. Box 1806, 
Brockton, MA 02403. (1) Paper and 
paper products, and (2) materials and 
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supplies used in the manufacture and 
distribution of the commodities named 
in (1) above, between the facilities of 
Great Northern Paper a company of 
Great Northern Nekoosa Corporation at 
East Millinocket and Millinocket, ME, on 
the one hand, and, on the other, points 
in CT, DE. IL, IN, MD, MA. MI, NH, NJ. 
NY. OH. PA, RI, VT, VA. WV, WI, and 
DC. Supporting shipper: Great Northern 
Paper a company of Great Northern 
Nekoosa Corporation, Millinocket, ME 
04462. 

MC152585 (Sub-l-lTA). filed 
December 2,1980. Applicant: MEDFIELD 
TRANSPORT, P.O. Box 529, Milford, 

MA 01757. Representative: Peter G. 
Baker, 304-A Oakwoods, Bellingham, 

MA 02019. Auto parts, between 
Teterboro, NJ and Hopedale, MA. 
Supporting shipper: Real Warehousing, 
1494 Main St., Millis, MA 02054. 

MC 150099 (Sub-1-2TA), Hied 
December 3.1980. Applicant: RST 
INDUSTRIES. LTD., 225 Thorne Avenue, 
P.O. Box 1316, Saint John, New 
Brunswick, Canada E2L 4H8. 
Representative: Fritz R. Kahn, Esq., 

Suite 1100,1660 L Street, NW., 
Washington, DC 20036. Contract carrier 
irregular routes: Chemical by-products 
of the petroleum refining process, in 
bulk, in tank trailers between points on 
the US-CD boundary line at Calais, 
Houlton, and Vanceboro, ME, on the one 
hand, and Everett and Boston, MA on 
the other hand, under continuing 
contract(s) with Irving Oil Limited. 
Supporting shipper Irving Oil Limited, 

10 Sydney Street, Saint John, New 
Brunswick, CD E2L 4M3. 

MC 124004 (Sub-1-4TA), filed 
December 3,1980. Applicant: RICHARD 
DAHN, INC., 620 West Mountain Road. 
Sparta, NJ 07871. Representative: George 
A. Olsen. P.O. Box 357, Gladstone, NJ 
07934. (1) Paper, paper products, 
plastics, and plastic products (except 
commodities in bulk in tank vehicles); 
and (2) materials, equipment, and 
supplies used in the manufacture and 
sale of the commodities named in (1) 
above (except commodities in bulk in 
tank vehicles), between Alsip, IL, 
Martinsburg, WV, Ashland, Doswell, 
and Norfolk, VA, Philadelphia, PA, Flint 
and Detroit, MI, Carrollton, Columbus, 
and Cincinnati, OH, Jersey City and 
Mountainside, NJ, Kingsport, TN, 

Kansas City, MO, and Hagerstown, MD, 
on the one hand, and, on the other, 
points in the states of IL, WI, VA, PA, 
Ml, WV, NJ, TN, MO, MD, and OH. 
Supporting shipper(s): Hal-Rose, Inc., 
P.O. Box 1069, Benjamin Fox Pavilion, 
Jenkintown, PA 19046. 

MC 146961 (Sub-1-1TA), filed 
December 3,1980. Applicant: 


INTERLAKE SYSTEMS, INC., 601 
Hilltop Road, Cinnaminson, NJ 08077. 
Representative: George A. Olsen, P.O. 

Box 357, Gladstone, NJ 07934. (1) Iron 
powder and iron powder by-products; 
and (2) materials, equipment, and 
supplies used in the manufacture and 
sale of the commodities named in (1) 
above (except commodities in bulk in 
tank vehicles), between points in the 
US, restricted to traffic originating at or 
destined to the facilities utilized by the 
Hoeganaes Corporation. Supporting 
shipper(s): Hoeganaes Corporation, 

River Road and Taylors Lane, Riverton, 
NJ 08077. * 

MC 152977 (Sub-l-lTA). filed 
December 2,1980. Applicant: 
FULTONVILLE PLASTICS, INC., 1 
Union Street, Fultonville, NY 12072. 
Representative: Robert Dorfman, Comrie 
Ave.. Johnston, NY 12072. General 
commodities (except those of unusual 
value, Class A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk and 
those requiring special equipment) 
between, on the one hand, points in NY, 
NJ, PA. OH and MA, and on the other, 
Fultonville and Duanesburg, NY. 
Supporting shipper: The Golub 
Corporation, P.O. Box 1074, 

Schenectady, NY 12301. 

MC 148387 (Sub-1-6TA), filed 
November 28,1980. Applicant: S.M.P., 
INC., 166 Sitgreaves St., Phillipsburg, NJ 
08865. Representative: George A. Olsen, 
P.O. Box 357, Gladstone. NJ 07934. (1) 
Dragline track or parts, carriers or 
conveyors, machine parts, and 
structural steel forms; and (2) materials, 
equipment, and supplies used in the 
manufacture, sale, or installation of the 
commodities named in (1) above (except 
commodities in bulk), between Easton, 
PA, on the one hand, and, on the other, 
points in NJ, NY, PA, DE, MD, VA. MA. 
CT. RI, and DC. Supporting shipper(s): S. 
I. Handling Systems, Inc., P.O. Box 70. 
Easton, PA 18042. 

MC 146026 (Sub-l-lTA), Bled 
November 28,1980. Applicant: CROSS 
COUNTRY FARMING COOPERATIVE, 
INC., P.O. Box 134, Pine Island, NY 
10969. Representative: George A. Olsen, 
P.O. Box 357, Gladstone, NJ 07934. (1) 
Paper and paper articles; and (2) 
materials, equipment, and supplies used 
in the manufacture and sale of the 
commodities named in (I) above, 
between San Antonio, TX, on the hand, 
and, on the other, Atlanta, GA; Baton 
Rouge and Shreveport, LA; Birmingham 
and Mobile, AL; Charlotte, NC; and 
Louisville, KY. Supporting shipper(s): 
Clarke Printing Company, 5101 S. 
Zarzamora, San Antonio, TX. 


MC 151631 (Sub-1-3TA), Bled 
November 28,1980. Applicant: 
AMERICAN MESSENGER SERVICE, 
INC.. 160 Lake Avenue, Machester, NH 
03105. Representative: Susan M. 

Verallo, Esq., Devine, Millimet, Stahl & 
Branch, Professional Association, 1850 
Elm Street, Manchester, NH 03105. 
Contract carrier irregular routes: 
General commodities (except those of 
unusual value. Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment) between points in NH, ME 
and MA. Supporting shipper(s): There 
are 143 statements in support attached 
to this application which may be 
examined at the ICC Regional Office in 
Boston, MA. 

MC 148811 (Sub-l-lTA), Bled 
December 1,1980. Applicant: 

SURGICAL CENTER OF VERMONT. 
INC., 207 North Street, Bennington. VT 
05201. Representative: Philip J. O’Neill, 
c/o Surgical Center of Vermont, Inc., 207 
North Street, Bennington, VT 05201. 
Intravenous solutions and fluids, sets . 
plastics also pharmaceutical and 
biological products, drugs, kits, 
syringes, expendable administration 
sets including urological and suction 
disposable products, from Bennington, 
VT to points in NH, VT. Berkshire, 
Franklin, Hampshire, Hampden and 
Worcester Counties, MA, and Hartford. 
Middlesex, New Haven Counties, CT. 
and Essex, Franklin, Washington, 
Rensselaer, Columbia, Schenectady, 
Saratoga and Clinton Counties, NY. 
Supporting shipper: Cutter Laboratories, 
Inc., 2200 Powell Street, Emeryville, CA 
94608. 

MC 145044 (Sub-1-2TA), Bled 
November 25,1980. Applicant: 
FOREDECK TRANSPORATION CO., 
INC., P.O. Box 142, Oak Ridge, NJ 07438. 
Representative: George A. Olsen, P.O. 
Box 357, Gladston, NJ 07934. (1) Paper, 
Paper Products, and Packaging 
Materials; and (2) Materials, equipment . 
and supplies used in the manufacture 
and sale of the commodities named in 
(1) above, between Pacific, MO, on the 
one hand, and, on the other, points in 
the US. Supporting shipper(s): Alton Box 
Board Co., Pacific, MO 63069. 

MC 138758 (Sub-l-lTA), filed 
December 4,1980. Applicant: 
NORTHERN GAS. INC., P.O. Box 66, 
Lydonville, VT 05851. Representative: 
John P. Monte, P.O. Box 568, Barre, VT 
05641 J Propane from Selkirk, NY to 
points in NH, and Vt. Supporting 
shipper: North American Utilities 
Construction Corp., 660 Madison Ave., 
New York, NY 10021. 
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MC 152998 (Sub-l-lTA), filed 
December 4,1980. Applicant: STEVEN 
W. FLEISCHER, d.b.a. LYNWAY 
TRUCKING CO., 147-61 77th Avenue, 
Flushing, NJ11376. Representative: 
Ronald Podolsky, Esq., 15 Park Row, 
New York, NY 10038. General 
commodities, with the usual exceptions, 
between New York, NY, and its 
commercial zone, on the one hand, and, 
on the other, points in ME, NH, VT, CT, 
MA, RI. NY. NJ. PA, DE. MD. VA, FL. 
and DC, restricted to a prior or 
subsequent movement by water. 
Supporting shipper: Euramex 
International Fowarding, Inc., Hook 
Creek Blvd., Valley Stream, NY 11581. 

MC 153001 (Sub-l-lTA), filed 
December 5,1980. Applicant: HISKO 
TRUCKING CO. INC., 100 Lister 
Avenue, Newark, NJ 07105. 
Representative: Lawrence Hisko, 100 
Lister Avenue, Newark, NJ 07107. 
Chemical waste material between 
points in the U.S. Supporting shipper: 
SCA Chemical Services Co., 197 Albert 
Street, Newark, NJ 07105. 

MC 73081 (Sub-l-lTA), (correction), 
October 15,1980. In Federal Register MC 
73081 (Sub-l-lTA) appearing in the 
issue of Monday, November 3,1980, on 
page 72802, last column, fourth 
paragraph, starting MC 73081 (Sub-1- 
1TA), Applicant: ANYTIME DELIVERY 
SYSTEMS, line 12. reading CT, DE. MD. 
MA. NH, NJ. NY, PA, RI, VT. VA. and 
DC should be corrected to add ME. 

The following applications were filed 
in Region 2. Send protests to: ICC, 

Federal Reserve Bank Bldg., 101 N. 7th 
St„ Room 620, Philadelphia, PA 19106. 

MC 149400 (Sub-II-3TA). filed 
December 1,1980. Applicant: JOHN 
CHEESEMAN TRUCKING. INC., 501 N. 
First St., Ft. Recovery, OH 45846. 
Representative: Earl N. Merwin, 85 E. 

Gay St., Columbus, OH 43215. Building 
hardware and materials, equipment, 
and supplies used in the manufacturing 
of building hardware, between Grand 
Rapids, MI, and Auburn, AL, for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper: Dexter 
Lock, Division of Kysor, 1601 Madison 
Ave., SE., Grand Rapids. MI 49507. 

MC 110659 (Sub-II-5TA), filed 
November 28,1980. Applicant: 
COMMERCIAL CARRIERS, INC., 975 
Virginia St„ West, Charleston, WV 
25302. Representative: John M. 

Friedman, 2930 Putnam Ave., Hurricane, 
WV 25526. Beer and malt beverages and 
materials and supplies used in their 
distribution, between Hancock and 
Seneca Co.. OH, on the one hand, and. 
on the other, points in Cabell and 
Kanawha Co. WV for 270 days, 
Underlying ETA seeks 120 days 


authority. Supporting shlpper(s) Central 
Enterprises, Inc., 905 7th Ave., 
Charleston, WV 255302. 

MC 138000 (Sub-2-23TA), filed 
November 28,1980. Applicant: ARTHUR 
H. FULTON, INC., P.O. Box 86, Stephens 
City, VA 22655. Representative: Dixie C. 
Newhouse, 1329 Pennsylvania Ave., P.O. 
Box 1417, Hagerstown, MD 21740. 
Bakery products and materials, 
equipment and supplies used in the 
manufacture, sale and distribution 
thereof between Richmond. VA, 
including its commercial zone, on the 
one hand, and, on the other, points in 
and east of MN, IA. KS. OK, and TX, for 
270 days. Supporting shipper(s): 

Nabisco, Inc., River Road and DeForrest, 
East Hanover, NJ 07936. 

MC 119968 (Sub-II-3TA), filed 
November 24,1980. Applicant: A. J. 
WE1GAND, INC., 1046 N. Tuscarawas 
Ave., Dover OH 44622. Representative: 
Michael Spurlock, 275 E. State St.. 
Columbus OH 43215. Animal and 
poultry feed and feed ingredients, in 
bulk, in tank vehicles, from the facilities 
of American Cyanamid Company at 
Willow Island, WV to Hannibal, MO. 
and its commercial zone for 270 days. 

An underlying ETA seeks 120 days 
authority. Supporting shipper: American 
Cyanamid Company, Wayne NJ 07470. 

MC 63838 (Sub-II-2TA), filed 
November 21,1980. Applicant: BOLUS 
MOTOR LINES, INC., 700 N. Keyser 
Ave., Scranton, PA 18508. 

Representative: Joseph A. Keating, Jr., 

121 S. Main St., Taylor, PA 18517. (1) 
Confectionery and candy (2) materials, 
supplies Gr equipment used in the 
manufacture, sale & distribution of the 
above commodities, (1) From Scranton 
and Duryea, PA to points in the US 
(except AK & HI); (2) on return for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper(s): Topps 
Chewing Gum, Inc., York Ave., Duryea, 
PA 18641. 

MC 134271 (Sub-II-lTA), filed 
December 1,1980. Applicant: PRUITT 
MOVING AND STORAGE CO., 800 W. 
Hardin St., Findlay, OH. 45840. 
Representative: Paul F. Beery, 275 E. 

State St., Columbus, OH 43215. Such 
commodities as are manufactured, 
distributed or dealt in by retail food 
stores (except commodities in bulk) 
between Seneca County, OH. on the one 
hand, and on the other IN, KY, WV, PA, 
IL and the lower peninsula of MI for 270 
days. Supporting shipper: Fostoria 
Distribution Warehouse. P.O. Box D, 
Fostoria, OH 44830. 

MC 13267 (Sub-II-2TA), filed 
November 17,1980. Applicant: 
MOUNTAINSIDE TRANSPORT. INC., 
4828 Hollins Ferry Rd., Baltimore. MD 


21227. Representative: Michael R. 
Werner, 167 Fairfield Rd.. P.O. Box 1409, 
Fairfield. NJ 07006. Contract; irregular: 
Such commodities as are used by or 
dealt in by wholesale, retail and chain 
business food houses, and materials, 
supplies and equipment used in the 
manufacture, sale and distribution of 
such commodities, between points in 
DE. MD. NJ. PA, VA. and DC for 270 
days. An underlying ETA seeks 120 days 
authority Supporting shipper(s): Plus 
Discount Foods, Inc., 2 Paragon Dr.. 
Montvale, NJ 07645. 

MC 148393 (Sub-II-ITA), filed 
December 1,1980. Applicant: J. L. 
McCOY, INC., P.O. Box 525, 
Ravenswood, WV 26164. 

Representative: John M. Friedman, 2930 
Putnam Ave., Hurricane, WV 25526. 
Steel sheets, coils and plates, materials, 
supplies and equipment used in their 
manufacture, between points in New 
Castle Co.. DE and Cuyahoga, Co., OH. 
on the one hand, and, on the other, 
points in AL, ME, MD, MA, NH. NJ, NY. 
NC. OH, PA, VA and WV for 270 days. 
Supporting shipper(s): Feralloy Corp., 
Eastern Division. Davidson Lane, New 
Castle. DE 19720. 

MC 143374 (Sub-II-6TA), filed 
December 3,1980. Applicant: EASTERN 
TANK LINES, INC., 5536 Brentlinger Dr„ 
Dayton, OH 45414. Representative: H. 
Neil Garson, 3251 Old Lee Hwy. f 
Fairfax, VA 22030. Contract, irregular; 
Beverage Sweeteners, Sugars, Fructose 
Syrup, in bulk, in tank vehicles, from 
points in GA. IA, IN, IL, LA, NY, OH, 
and WI to points in MI, PA, and OH 
under continuing contract for Beverage 
Management, Inc., for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: Beverage 
Management, Inc., 1001 Kingsmill Pkv., 
Columbus, OH 43216. 

MC 140889 (Sub-II-6TA), filed 
December 3,1980. Applicant: FIVE 
STAR TRUCKING, INC., 4720 Beidler 
Rd., Willoughby, OH 44094. 
Representative: Henry M. Wick, Jr., 2310 
Grant Bldg., Pittsburgh, PA 15219. 
Contract Carrier, Irregular route: 

General commodities (except those of 
unusaul value, classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, commodities requiring special 
equipment), (1) between Cleveland, OH. 
on the one hand, and, on the other, Los 
Anegles, CA, Indianapolis, IN and 
Atlanta. GA; and, (2) between 
Indianapolis, IN, on the one hand, and, 
on the other, Los Angeles, CA and 
Atlanta, GA, under continuing 
contract(s) with Premier Industrial 
Corporation for 270 days. An underlying 
ETA seeks 120 days authority. 
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Supporting shipper: Premier Industrial 
Corporation, 4415 Euclid Ave., 

Cleveland, OH 44103. 

MC 140889 (Sub-lI-7TA), filed 
December 5,1980. Applicant: FIVE 
STAR TRUCKING, INC., 4720 Beidler 
Rd.. Willoughby, OH 44094. 
Representative Ignatius B. Trombetta, 
1220 Williamson Bldg., Cleveland, OH 
44114. Contract, irregular. Frozen baked 
goods from facilities of Abel’s Bagels, 
Inc. located in Erie County, NY and 
Orange County, Ct to pts. within OH, 

PA. IN. IL, MI. WI, CA, AZ. OR, WA, 

TX, MO, KS, MN. NY, CT, FL. GA for 
270 days, an underlying ETA seeks 120 
days. Supporting shippers: Abel's 
Bagels, Inc., 75 Empirt Dr., W. Seneca, 
NY 14224. 

MC 123405 (Sub-II-3TA), filed 
December 5,1980. Applicant: FOOD 
TRANSPORT. INC., R.D. #1, 
Thomasville, PA 17364. Representative: 
Christian V. Graf. 407 N. Front St., 
Harrisburg, PA 17101. Paper and paper 
products (except commodities in bulk), 
from the facilities of Scott Paper Co. at 
or near Mobile, AL, to points in FL, VA, 
MD, DE, NJ. PA. NY, CT and DC, for 270 
days. Supporting shipperfs): Scott Paper 
Co., Scott Plaza II, Philadelphia, PA 
19113. 

MC 152723 (Sub-II-lTA), filed 
November 28,1980. Applicant: HARRY 
A. SCARPIELLO AND CHESTER W. 
SOBOLEWSKI, d.b.a. S & S TRUCKING 
CO., 1208 Magnolia Avenue. Croydon, 
PA 19020. Representative: Guy T. 
Matthews. Esq., P.O. Box 336, 111 W. 
Maple Ave.. Langhome, PA 19047. 
Contract Carrier. Irregular routes: 
Sanitation Products (in drums), from 
Bensalem, PA to the following points: 
New York, NY. Newark. NJ, Boston, MA, 
New Haven, CT, Chicago, IL, Denver, 
CO, New Orleans, LA, Atlanta, GA, 
Huntsville, AL, Houston. TX, Corpus 
Christi, TX, Santa Maria, CA, Portland, 
OR, Vancouver B.C. CAN. Restriction: 
Limited to transportation service to be 
performed under continuing contract(s) 
with H.D.S. Specialty Products, Inc. 
Authority sought for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: H.D.S. 
Specialty Products, Inc., 5861 Hulmeville 
Rd., Bensalem, PA 19020. 

MC 65941 (Sub-lI-5TA), filed 
December 3.1980. Applicant: TOWER 
LINES, INC., P.O. Box 6010, Wheeling, 
WV 26003. Representative: James R. 
Stevick (same as applicant). General 
Commodities Except those of unsual 
value Classes A and B explosives, 
household goods, as defined by the 
Commission in bulk). Between points in 
the United States in and east of MN, LA, 
MO, AR, and TX—Restricted to 


shipments originating at or destined to 
the facilities of Borg-Wamer Chemials, 
for 270 days. An underlying ETA seeks 
120 days authority. Supporting shipper? 
Borg-Wamer Chemicals, International 
Center, Parkersburg, WV 26101. 

MC 152985 (Sub-II-lTA), filed 
December 3,1980. Applicant: 
SOVEREIGN SANITATION, INC., 575 
Baldridge Ave., North Braddock, PA 
15104. Representative: David M. 

O’Boyle, 2310 Grant Bldg., Pittsburgh, 

PA 15219. Contract Carrier. Irregular 
Route: Sludge, from points in the 
commerical zones of Lorain. 
Steubenville, Warren and Youngstown, 
OH and Follensbee, WV to points at or 
near Meyersdale. PA under contract(s) 
with World Pipe Service Company of 
Coraopolis. PA for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: World 
Pipe Service Company, Casteel Dr., 
Coraopolis, PA 15108. 

MC 142113 (Sub-II-lTA), filed 
December 3,1980. Applicant: CHESTER 
RICHMOND, db.a. RICILMOND 
CARTAGE, Box 337, Craigsville, WV 
26205. Representative: John M. 

Friedman, 2930 Putnam Ave., Hurricane, 
WV 25526. Inflatable field hospitals. 
from Richwood, WV to Tobyhanna, PA 
for 270 days, Underlying ETA seeks 120 
days authority. Supporting shipper(s): B. 
F. Goodrich Co., 500 So. Main St., Akron, 
OH 44318. 

MC 152754 (Sub-II-lTA), filed 
December 3.1980. Applicant: CARL 
SHERMER d.b.a. C. L SHERMER 
TRUCK LINES, 3282 Independence 
Street, Grove City, OH 43123. 
Representative: Larry R. McDowell, 1200 
Western Savings Bank Bldg., 
Philadelphia, PA 19107. Contract* 
Irregular: (1) Internal combustion 
engines and parts, from the facilities of 
Detroit Diesel Allison at Detroit. MI an 
Indianapolis, IN, and points in their 
Commerical Zones, to Baltimore. MD 
and Mt. Laurel. NJ, under continuing 
contract(s) with Johnson & Towers, Inc. 
of Mt. Laurel. NJ; and (2) flooring 
compounds , from Maple Shade. NJ to Ft. 
Wayne, IN and Pittsburgh, PA and 
points in their Commerical Zones, under 
continuing contract(s) with Stonhard, 
Inc. of Maple Shade, NJ. for 270 days. 

An underlying ETA seeks 120 days 
authority. Supporting shipper(s): 

Johnson & Towers, Inc., P.O. Box 38, 
Moorestown, NJ 08057. Stonhard, Inc., 

Rt. 73 & Park Avenue, Maple Shade. NJ 
08052. 

MC 45764 (Sub-II-6-TA), filed 
December 5,1980. Applicant: ROBBINS 
MOTOR TRANSPORTATION INC., 
Industrial Highway & Saville Ave., 
Eddystone, PA 19013. Representative: 


Edward Kells (same as applicant). 
Electrical generating equipment and 
parts thereof, and articles which 
because of size or weight requires 
special handling or equipment, on 
American trailers to final destination in 
Mexico, between El Segundo, CA; 
Farmington, Hardford and Windsor, CT; 
Wilmington. DE; W. Palm Beach. FL; 
Louisville, KY; Baltimore, MD*. 
Minneapolis and St. Cloud, MN; New 
York. NY; Berwick, Phila., and 
Pittsburgh, PA; Houston, TX; and 
Neilsville. WI; on the one hand, and on 
the other, points in Mexico via ports of 
entry at Nogales, AR; Del Rio, Eagle 
Pass. El Paso, Hedalgo and Presidio, TX, 
for 270 days. An underlying ETA seeks 
120 days authority. Supporting shipper: 
United Technologies, 10 Farm Springs, 
Farmington, CT 06032. 

MC 140895 (Sub-II-l-TA), filed 
December 4.1980. Applicant: TANK 
LINES, INCORPORATED, 1357 Diamond 
Springs Rd., Virginia Beach, VA 23455. 
Representative: Charles Moran, 80 First 
Ave., Nyack, NY 10960. Salt and cement 
from Chesapeake and Norfolk, VA to 
points in NC for 270 days. Supporting 
shipper: Atlantic Cement Co.. Inc., P.O. 
Box 30, Stamfort, CT 06904; Southern 
Salt Company Inc., PO Box 3417, 

Norfolk. VA 23514. 

MC 114569 (Sub-n-34-TA). filed 
December 4,1980. Applicant: SHAFFER 
TRUCKING. INC., P.O. Box 418, New 
Kingstown, PA 17072. Representative: N. 
L. Cummins (same address as 
applicant). Boxed Meat Products. From 
Seward County, KS to points in IA, MN, 
WI, IL, IN, MI, AR. OH. PA, VA. NY. NJ, 
MA, RI, CT, DC, and WV for 270 days. 
An underlying ETA seeks 120 days 
authority. Supporting shipper National 
Beef Company, Liberal, KS 67901. 

MC 129086 (Sub-II-6-TA), filed 
December 4,1980. Applicant: SPENCER 
TRUCKING CORPORATION. Rt. 2, Box 
254A, Keyser, WV 26726. 

Representative: Charles E. Creager. 1329 
Pennsylvania Ave., P.O. Box 1417, 
Hagerstown, MD 21740. Silica sand in 
pneumatic tank vehicles , between 
Frederick County. VA on the one hand, 
and, on the other, points in MD, WV, 

TN, PA and OH. for 270 days. An 
underlying ETA seeks 120 days* 
authority. Supporting shipper(s): Unimim 
Corporation, 50 Locust Ave., New 
Canaan, CT 06840. 

MC 151991 (Sub-II-l-TA). filed 
November 24,1980. Applicant: J & R 
CARRIER S 619 Vining St., Celina, OH 
45822. Representative: Robert C. Meiring 
(same address as applicant). Contract; 
irregular —canned food products, from 
Ohio City. OH to Tyler, TX. Supporting 
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shipper(s): Sharp Canning Co., Inc., 150 
Hockory St., Rockford, OH 45882. 

MC 147570 (Sub-II-3TA), filed 
December 1,1980. Applicant: KABAT 
FXPRESS, INC., 1944 Scranton. Rd., 
Cleveland, OH 44113. Representative: 
Arthur E. Gogol, 7723 Greenwich Rd., 
Lodi, OFH44254. Machinery parts, pipe 
fittings and other materials, equipment 
and supplies used in the manufacture of 
earth moving and off-road equipment, 
between Cuyahoga, Portage and Summit 
Counties, OH, on the one hand, and, on 
the other, points in IL, IN, KY, MI (Lower 
Peninsula), MO, OH, WV and those 
points in NY on and west of SR-14, 
those points in PA on and west of US 
220, SR-147, and 1-83, and those points 
in WI on and east of SR-57 and US 151. 
Supporting shipper(s): Terex Division, 
GMC 5405 Darrow Rd., Hudson, OH 
44236. 

MC 124821 (Sub-II-28TA), filed 
November 21,1980. Applicant: 
GILCHRIST TRUCKING, INC., 105 N. 
Keyser Ave., Old Forge, PA 18518. 
Representative: Edward F. V. 

Pietrowski, 3300 Bimey Ave., Moosic, 

PA 18507. Wood, wood products and 
materials and supplies, between 
Watsontown, PA and points in IL, IN, 

NY, NJ, CT and OH. for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper(s): 

Masonite Corp., 12th & Matthew Sts., 
Watsontown, PA 17777. 

MC 125335 (Sub-2-21 TA), filed 
November 21,1980. Applicant: 
GOODWAY TRANSPORT, INC., P.O. 
Box 2283, York, PA 17405. 

Representative: Gailyn L. Larsen, P.O. 
Box 82816, Lincoln, NE 68501. General 
commodities (Except articles of unusual 
value. Classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
articles requiring special equipment), 
Between points in NJ, PA, and NY, on 
the one hand, and, on the other, points 
in the US (except AK and HI), restricted 
to traffic originating at or destined to the 
facilities of Northeastern Pennsylvania 
Shippers’ Cooperative Association, Inc., 
or its members. An underlying ETA 
seeks 120 days authority. Supporting 
shipper: Northeastern Pennsylvania 
Shippers* Cooperative Association, Inc., 
1212 O’Neil Highway, Dunmore, PA 
18512. 

MC 107006 (Sub-II-4TA), filed 
November 21,1980. Applicant: 

THOMAS KAPPEL, INC., P.O. Box 1408, 
Springfield, OH 45501. Representative: 
John L. Alden, 1396 W. Fifth Ave., 
Columbus, OH 43212. Paper, paper 
products and scrap paper, plastic 
articles; and materials, equipment and 
supplies used in their manufacture and 


distribution, except commodities in 
bulk, between Coshocton and Franklin. 
OH, Florence, SC and Kansas City, MO, 
on the one hand, and, on the other, 
points in DC. IL, IN, MD, MO. NJ, NY, 
OH, PA and VA, for 270 days. 

Supporting shipper: Stone Container 
Corp., 360 N. Michigan Ave., Chicago. IL 
60606. 

MC 113440 (Sub-II-lTA), filed 
November 21,1980. Applicant: HOWE 
TRANSPORTATION CO., 7830 Southern 
Blvd., Youngstown, OH 44512. 
Representative: A. Charles Tell, 100 E. 
Broad St., Columbus, OH 43215. 
Institutional and business furniture, 
equipment, fixtures, supplies, 
accessories and parts, data processing 
equipment cabinets, frames, accessories 
and parts thereof, printed forms and 
advertising matter, and plastic articles, 
except in bulk, between the facilities of 
The GF Business Equipment, Inc. (1) at 
Sturgis, MI; Forest City, NC; Gallatin, 

TN; City of Commerce, CA: and 
Rochester, MN on the one hand, and, on 
the other, points in the U.S. (except AK 
and HI), and (2) at Youngstown, OH on 
the one hand, and, on the other, points 
in the U.S. (except AK, HI. IL, IN, KY. 
MD, NJ. NY. PA. TN, VA, WV. DC) for 
270 days. Supporting shipper: GF 
Business Equipment, Inc., E. Dennick 
Ave., Youngstown, OH 44501. 

MC 115703 (Sub-II-10TA), filed 
November 26.1980. Applicant: KREITZ 
MOTOR EXPRESS. INC., P.O. Box 6331, 
Wyomissing, PA 19610. Representative: 
Bernard L. Quaglia (same as applicant). 
Contractor’s equipment, heavy and 
bulky articles, machinery, machinery 
parts, metal and metal articles and 
articles which because of size or weight 
require special handling or rigging, 
between points in GA on the one hand, 
and on the other, points in the U.S. 
except AK. CA. CO, HI, ID, MT. NV, 

NM, UT, WA and WY for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper(s): The statements of 
all supporting shippers may be reviewed 
at the offices of the Interstate Commerce 
Commission at 101 N. 7th St., Rm 620, 
Philadelphia, PA. 

MC 141925 (Sub-II-7TA), filed 
November 26,1980. Applicant: KOHN 
BEVERAGE, INC., d.b.a. KOHN 
TRANSPORT, 4850 Southway, S.W., 
Canton, OH 44706. Representative: 

David A. Turano, 100 E. Broad St.. 
Columbus, OH 43215. Contract; 
irregular: Such commodities as are dealt 
in or used by printers (except 
commodities in bulk) from the facilities 
of Danner Press Corporation at or near 
Canton, OH to points in CT, for 270 
days. An underlying ETA seeks 120 days 
authority. 


MC 152875 (Sub-II-lTA), filed 
November 26,1980. Applicant: 

CHARLES D. GALLAGHER, d.b.a. 
LEPRECHAUN EXPRESS. P.O. Box 56. 
Brisbin, PA 16620. Representative: 
Dwight L. Koerber, Jr., P.O. Box 1320,110 
N. 2nd St., Clearfield, PA 16830. Scrap 
metal, between pts. in NY, OH, and PA, 
under contract with advance Metals 
Recycling. Inc. An underlying ETA seeks 

120 days authority. Supporting shipper: 
American Operations of Intermetco Ltd 
of Canada, P.O. Box 1131, Buffalo, NY 
14240. 

MC 128290 (Sub-II-4TA), filed 
November 28,1980. Applicant: EARL 
HAINES, INC., P.O. Box 2557, 
Winchester, VA 22601. Representative: 
Bill R. Davis. Suite 101, Emerson Center, 
2814 New Spring Rd., Atlanta, GA 30339. 
(1) Printing paper from Luke and Biggs, 
MD to points in CT, MA, and RI and (2) 
Materials, equipment and supplies used 
in the manufacture, sale, and 
distribution of printing paper, from CT, 
MA, and RI to Luke and Biggs, MD for 
270 days. Supporting shipper: Westvaco. 
Luke, MD 21540. An underlying ETA 
seeks authority for 120 days. 

MC 127579 (Sub-II-9TA), filed 
December 3,1980. Applicant: 
HAULMARK TRANSFER, INC., 1100 N. 
Macon St., Baltimore, MD 21205. 
Representative: Glenn M. Heagerty 
(same as applicant). General 
commodities (except household goods, 
commodities in bulk and class A and B 
explosives) between the facilities of H. 

R. Simon & Co., Inc., Baltimore, MD, on 
the one hand, and, on the other, points 
in the states of AL, CT, FL, GA, IN, KS. 
LA. MA. MI. MO, MN, NH, NJ, NY, NC, 
OH, PA. SC, TN, TX, VA, and DC for 180 
days. An underlying ETA seeks 90 days 
authority. Shipper(s): H. R. Simon & Co., 
Inc., 7 Azar Industrial Center, Baltimore, 
MD 21227. 

MC 129124 (Sub-II-4TA), filed 
December 1,1980. Applicant: SAMUEL J. 
LANSBERRY. INC., P.O. Box 58, 
Woodland, PA 16881. Representative: S. 
Berne Smith, P.O. Box 1166, Harrisburg, 
PA 17108. Salt and salt products from 
the facilities of International Salt 
Company at or near Retsof, NY, to 
points in Schuylkill County, PA for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper: 
International Salt Company, Clarks 
Summit, PA 18411. 

MC 152877 (Sub-II-lTA), filed 
November 24,1980. Applicant: 

KEATING ASSOCIATED TRANSPORT, 
310 Genet St. Dunmore, PA 18512. 
Representative: Joseph A. Keating, Jr„ 

121 S. Main St.. Taylor, PA 18517. (1) 
Gravel and stone; (2) Anthracite coal. 

(1) From Harmony, NJ to points in PA 
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east of Hwy. No. 15; (2) From 
Lackawanna, Luzerne & Schuylkill 
Counties. PA to MA. CT. RI, NY. NJ. OH, 
MD. NH, & ME for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper(s): 

Phoenix Roofing Supply Co., Inc., P.O. 
Box 128, Dunmore, PA 18512; Lehigh 
Valley Coal Sales Co.. P.O. Box 450, 
Pittston. PA 18640. 

MC 65475 (Sub-IMTA). filed 
December 1,1980. Applicant: JETCO, 
INC., 4701 Eisenhower Ave., Alexandria, 
VA 22304. Representative: J. G. Dail, Jr., 
P.O. Box LL. McLean. VA 22304. 
Aluminum and aluminum articles and 
equipment, materials, and supplies used 
in the manufacture of aluminum , 
between Phoenix, AZ, New Brunswick 
and Parlin, NJ, and Burlington and 
Winton, NC, on the one hand, and, on 
the other, points in the U.S. (except AK 
and HI), for 270 days. Supporting 
shipper: New Jersey Aluminum Co., 1007 
Jersey Ave., New Brunswick NJ 08902. 

MC 56388 (Sub-1H3TA), filed 
December 1,1980. Applicant: HAHN 
TRANSPORTATION. INC., New 
Market, MD 21774. Representative: 
Francis J. Ortman, 7101 Wisconsin Ave., 
Suite 605, Washington, DC 20014. 
Limestone , in bulk, in pneumatic 
vehicles, from Thomasville. PA to 
Frederick MD. An underlying ETA seeks 
120 days authority. Supporting shipper: 
Tamko Corporation, P.O. Box H, 
Frederick. MD 21701. 

MC 152945 (Sub-ll-lTA), filed 
November 28,1980. Applicant: 
KINEMATICS. INC., P.O. Box 147, White 
Plains, MD 20695. Representative: Dixie 
C. Newhouse, P.O. Box 1417, 
Hagerstown, MD 21740. Screen or 
screening between Hanover. PA, 
including its commercial zone, on the 
one hand. and. on the other, points in 
TX, WA. OR, CA, NM and AZ, for 270 
days. An underlying ETA seeks 120 
days’ authority. Supporting shipper: 
Keystone Seneca Wire Cloth Co., 

Factory Street, Hanover, PA 17331. 

MC 152949 (Sub-U-lTA), filed 
December 1,1980. Applicant: McKINLEY 
GUNTER. JR., d.b.a. G 
TRANSPORTATION COMPANY, 610 
Lickinghole Rd.. Ashland, VA 23005. 
Representative: Carroll B. Jackson, 1810 
Vincennes Rd.. Richmond, VA 23229. (1) 
foil, aluminum, aluminum products . 
boxes, plastic or rubber articles. paper 
and paper articles, metals, metal 
products and (2) materials, equipment 
and supplies used in the manufacture, 
distribution and storage of commodities 
in (1) above, between Richmond, VA 
(and points in the commercial zone 
thereof), points in Orange County, NY, 
Middlesex County. NJ and Rowan 


County. NC, on the one hand, and, on 
the other, points in CT, DE, MA, MD, 

NC. NJ. NY. PA. RI. VA, WV and DC for 
270 days. Supporting shipper: Reynolds 
Metals Company. P.O. Box 27003, 
Richmond, VA 23261. 

MC 152553 (Sub-IMTA). filed 
November 26,1980. Applicant: M. L. 
KREDOVSKI, d.b.a. LONE TRAIL 
KENNELS P.O. Box 46, Friedensburg, PA 
17933. Representative: S. Berne Smith. 
P.O. Box 1166, Harrisburg, PA 17108. 
Contract: Irregular: Hazardous v/aste 
material from generators in ME, NH, 

MA, RI, CT. NY, NJ. PA, MD, VA. WV, 
NC, SC. GA, FL, LA. MS, MO, TN, KY, 
OH, IN, Ml and IL to approved disposal 
sites in Emelle, AL; Roebuck, SC; 
Vickery, OH; Deepwater, NJ; and 
Kearny, NJ. An underlying ETA seeks 
120 days authority. Supporting shipper: 
Applied Technology, Inc., 25 S. Shore 
Dr., Toms River, NJ 08753. 

MC 67646 (Sub-II-5TA). filed 
November 26,1980. Applicant: HALL’S 
MOTOR TRANSIT COMPANY, 6060 
Carlisle Pike, Mechanicsburg. PA 17055. 
Representative: Edward W. Kelliher 
(same address as applicant). Authority 
sought: Regular routes. General 
commodities, except those of unusual 
value, livestock, classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and commodities requiring special 
equipment, (1) Between Richmond. VA 
and Charleston, WV: (a) From Richmond 
over Interstate Hwy 64 to junction U.S. 
Hwy 60, then over U.S. Hwy 60 to 
Charleston, and return over the same 
routes, (b) from Richmond over U.S. 

Hwy 60 to Charleston, and return over 
the same route; (2) Between Charleston, 
WV and Chicago, IL: From Charleston 
over Interstate Hwy 64 to Louisville, KY. 
then over Interstate Hwy 65 to junction 
Interstate Hwy 94, then over Interstate 
Hwy 94 to Chicago, and return over the 
same routes; (3) Between Cincinnati. OH 
and Danville. KY. serving points in 
Boyle County, KY as intermediate of off- 
route points: (a) From Cincinnati over 
Interstate Hwy 75 to junction Interstate 
Hwy 64, then over Interstate Hwy 64 to 
junction U.S. Hwy 127, then over U.S. 
Hwy 127 to Danville, and return over the 
same route, (b) from Cincinnati over 
Interstate Hwy 75 to junction KY Hwy 
922, then over KY Hwy 922 to junction 
KY Hwy 4, then over KY Hwy 4 to 
junction U.S. Hwy 68, then over U.S. 
Hwy 68 to junction U.S. Hwy 127, then 
over U.S. Hwy 127 to Danville, and 
return over the same routes; serving for 
purpose of joinder only the junctions of 
Interstate Hwys 75 and 64. Interstate 
Hwy 64 and U.S. Hwy 127, and 
Interstate Hwys 64/75 and KY Hwy 922, 


for 270 days. Supporting shipper: Thom 
McAn Shoe Company, 67 Millbrook St., 
Worcester, MA 01606 

Note.—Applicant intends to tack the 
requested routes with one another, with its 
present authority, and with any authority it 
may acquire in the future, and to interline 
with other carriers. 

MC 107102 (Sub-II-113TA). fifed 
December 2,1980. Applicant: NORTH 
AMERICAN VAN LINES, INC., 5001 
U.S. Hwy. 30 West P.O. Box 988, Fort 
Wayne, IN 46801. Representative: David 
D. Bishop (same address as applicant). 
General commodities, from the facilities 
of Chinook Freight Systems, Inc. at or 
near Seattle. WA to points in and east of 
ND, SD, CO, OK, and TX for 270 days. 

An underlying ETA is seeking authority 
for 120 days. Supporting shipper: 

Chinook Freight Systems, Inc., 12855 
48th Ave., Seattle, WA 98166. 

Note.—Common control may be involved. 

MC 50493 (Sub-IMTA). filed 
December 4,1980. Applicant: P.C.M. 
TRUCKING, INC., P.O. Box 249. 
Kernsville Rd., Orefield, PA 18069. 
Representative: Christian V. Graf, 407 N. 
Front St., Harrisburg, PA 17101. Feed, 
feed ingredients and feed grade 
phosphate, from Waverly, NY to points 
in CT. MD. OH, PA and VA for 270 days. 
Supporting shippers: Occidental 
Chemical Co., Subsidiary of Hooker 
Chemical Corp., 1980 South Post Oak 
Rd.. P.O. Box 4289, Houston, TX 77210. 

MC 135902 (Sub-2-lTA), filed 
December 4,1980. Applicant: ESTATE 
OF KENNETH M. MOODY d.b.a. K.M. 
MOODY, 3100 Dogwood St., NW., 
Washington, DC 20015. Representative: 
David C. Venable, Suite 805, 666 11th St. 
NW., Washington, DC 20001. Contract; 
irregular tires and tubes and accessories 
for tires and tubes between Oklahoma 
City, OK and pts in its commerical zone, 
on the one hand, and, on the other, pts. 
in DE. MD, PA, VA, and DC for 270 days 
under continuing contract(s) with 
Friend’s Tire & Fleet Service. Inc., 
Bladensburg. MD. Supporting shipper: 
Friend’s Tire & Fleet Service, Inc.. 4800 
Lawrence St., Bladensburg, MD. 

The following applications were filed 
in Region 3. Send protests to ICC, 
Regional Authority Center, P.O. Box 
7600, Atlanta. GA 30357. 

MC 47171 (Sub-3-12TA). filed October 
29,1980. Rupublication—originally 
published in Federal Register of 
November 17,1980. page 75796. Volume 
45, No. 223. Applicant: COOPER 
MOTOR LINES, INC., P.O. Box 2820, 
Greenville. SC 29602. Representative: 
Harris G. Andrews (same as above). 
Textile and textile products (except in 
bulk) between points in Spartanburg 
County, SC, on the one hand, and, on the 
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other, points in AR. Supporting shipper 
Hoechst Fibers Industries, Div. 

American Hoechst Corp., Spartanburg, 
SC 29304. 

MC 148423 (Sub-3-8TA), filed 
December 2, 1980. Applicant: AVANT 
TRUCKING COm INC.. P.O. Box 218, 
Gray, GA 31032. Representative: R. 
Napier Murphy, 700 Home Federal 
Building. Macon, GA 31201. Road 
building materials and aggregates from 
points in FL to points in GA. Supporting 
shippers: The Scruggs Company, Inc., 

P.O. Box 2065, Valdosta. GA, 31601; and 
Reames & Sons Construction Co., Inc., 
415 Leone Street, Valdosta. GA, 31601. 

MC 144922 (Sub-3-3TA), filed 
December 2,1980. Applicant: ATF 
TRUCKING CO.. INC., Rt. 11, Box 507-B, 
Birmingham, A1 35210. Representative: 
John W. Cooper. P.O. Box 56, Mentone. 
AL 35984. (1] Citrus products from 
Shenadoah, GA and points in FL to 
points in U.S. except AK and HI and (2) 
Materials , supplies, equipment and 
machinery from said destination to said 
origin. Supporting shipper: Nature’s Best 
Food Products, Inc. 

MC 119777 (Sub-3-25TA). filed 
December 2,1980. Applicant: LIGON 
SPECIALIZED HAULER. INC., Highway 
85-East, Madisonville, KY 42431. 
Representative: Carl U. Hurst, P.O. 
Drawer L, Madisonville. KY 42431. (1) 
Sealant fireproofing, acoustical, and 
insulating products, (2) Building and 
construction materials, and (3) 

Materials , equipment, and supplies used 
in the manufacture or distribution of (1) 
and(2) above, between the facilities of 
United States Mineral Products 
Company, Inc. at or near 
Fredericksburg, VA and points in Sussex 
County, NJ; Jefferson County, AL; 

Orange County, CA; and Huntington 
. County, IN, on the one hand, and, on the 
other, points in the U.S. (except AK and 
HI]. Supporting shipper: United States 
Mineral Products Company, Stanhope. 

NJ 07874. 

MC 144082 (Sub-3-14TA), filed 
November 21,1980. Applicant: DIST/ 
TRANS MULTI-SERVICES, INC., d.b.a. 
TAHWHEELALEN EPXRESS, INC., 1333 
Nevada Boulevard, P.O. Box 7191, 
Charlotte, NC 28217. Representative: 
Wyatt E. Smith (same address as 
above). Contract Carrier, irregular 
routes: Malt liquors, ale, beers, wine 
NOI, liquors, alcoholic beverages NOI, 
from points in the states of MN and MI 
lo points in the states of GA, NC, SC. 

TN, VA, MA. and DC, restricted to 
service performed under a continuing 
contract or contracts with Fred Amon. 
Supporting shipper Fred Amon of 
Charlotte. NC. 


MC 115841 (Sub-3-29TA), filed 
December 2,1980. Applicant: 

COLONIAL REFRIGERATED 
TRANSPORTATION, INC., McBride 
Lane, P.O. Box 22168, Knoxville. TN 
37922. Representative: Michelene Good 
(same address as above). Lard, 
shortening, vegetable oil, cooking or 
salad oil, margarine, edible tallow, 
pallets, labels, container ends, 
containers, machinery boxes and other 
supplies (except commodities in bulk, in 
tank vehicles), between Fort Worth, TX 
on the one hand, and, on the other, 
points in CA, WA, OR. NV, CO. AZ. 

NM. UT, ID. MO, KS, SC, and NC. 
Supporting shipper: Bunge Edible Oil 
Corporation, Box 192, Kankakee, IL 
60901. 

MC 115841 (Sub-3-30TA), filed 
December 2,1980. Applicant: 

COLONIAL REFRIGERATED 
TRANSPORTATION. INC., McBride 
Lane, P.O. Box 22168, Knoxville. TN 
37922. Representative: Michelene Good 
(same address as above). Printed Matter 
such as magazines, magazine sections, 
books and catalogs, from the facilities of 
Dayton Press, Inc., located at or near 
Dayton, OH, to points in the U.S. (except 
AK and HI). Supporting shipper: Dayton 
Press, Inc., 2219 McCall Street. Dayton, 
OH 45401. 

MC 152916 (Sub-3-lTA), filed 
December 2.1980. Applicant: BARTON 
PUMPING & SEWER SERVICE, INC., 
1029 Forest Parkway, P.O. Box 1403, 
Forest Park, GA 30050. Representatives: 
Archie B. Culbreth, John P. Tucker. Jr.. 
Suite 202, 2200 Century Parkway, 
Atlanta, GA 30345. Caustic, flammable, 
toxic, hazardous or non-hazardous 
waste materials, recyclable solvents 
and contaminated petroleum products, 
between points in GA. on the one hand, 
and on the other, points in AL, FL, NC, 
SC and TN, restricted to traffic destined 
to a disposal site authorized or 
recognized by the U.S. Environmental 
Protection Agency or by the appropriate 
state agency having jurisdiction over 
such waste disposal, or to traffic 
destined to a reclamation point. There 
are six supporting shippers to this 
application which may be reviewed at 
the Regional Authority Center, Interstate 
Commerce Commission, 1776 Peachtree 
Street, Atlanta, GA 30309. 

MC 106644 (Sub-3-4TA), filed 
December 2, 1980. Applicant: SUPERIOR 
TRUCKING COMPANY. INC., P.O. Box 
916, Atlanta, Georgia 30301. 
Representative: Louis C. Parker III (same 
as applicant). (1) Mining, dredging, earth 
moving and contractor equipment parts 
and attachments and, (2) Materials, 
equipment, and supplies used in the 
manufacture and distribution of the 


commodities in (1) above between 
points in the United States in and east of 
WI. IA. NE. MO. OK and TX. on the one 
hand, and. on the other, points in the 
United States in and west of MN, SD, 
WY, CO, KS, and NM. supporting 
shipper Esco Corporation, 2141 N.W. 
25th Avenue, Portland. OR 97210. 

MC 146451 (Sub-3-26TA), filed 
December 2,1980. Applicant: 

WHATLEY-WHITE, INC., 230 Ross 
Clark Circle, N.E., Dothan, AL 36302. 
Representative: William K. Martin, P.O. 
Box 2069, Montgomery, AL 36195. (1) 
Charcoal, charcoal briquets, 
vermiculite, hickory chips, fireplace 
logs, lighter fluid, and spices and sauces 
used in outdoor cooking, from the plant 
sites of Fox Constructors and Engineers, 
Inc., and Retorco, Incorporated at or 
near Dothan and Boligee, AL, 
respectively, to all points in the U.S., 
and (2) materials, equipment and 
supplies used in the manufacture, 
processing and distribution of the 
commodities in (1), (3) damaged, 
rejected, or returned shipments of the 
commodities in (I) and (2), and (4) 
wooden pallets, from all points in the 
U.S. to the plant sites of Fox 
Constructors and Engineers, Inc. and 
Retorco, Incorporated at or near Dothan 
and Boligee, AL, respectively, 

Supporting shippers: Fox Constructors 
and Engineers, Inc., 106 Eastgate Drive, 
Dothan, AL 36302; Retorco, 

Incorporated, 1825 C Morris Avenue, 
Birmingham, Alabama 35201. 

MC 114604 (Sub-3-15AT). filed 
December 2,1980. Applicant: CAUDELL 
TRANSPORT, INC., P.O. Drawer I, State 
Farmers Market #33, Forest Park, GA 
30050. Representative: Jean E. Kesinger 
(address same as applicant). Materials, 
equipment and supplies incidental to 
health care, from Rocky Mt., NC and 
North Chicago, IL to New Orleans 
(Harahan), LA. Supporting shipper. 
Abbott Laboratories. Inc., International 
Division. 14th Street and Sheridan Road. 
N. Chicago. IL 60064. 

MC 114604 (Sub-3-16TA), filed 
December 2.1980. Applicant: CAUDELL 
TRANSPORT. INC., P.O. Drawer I, State 
Farmers Market #33, Forest Park, GA 
30050. Representative: Jean E. Kesinger 
(address same as applicant). Non¬ 
exempt food or kindred products, from 
Gulfport, MS and Galveston. TX to 
points in and east of ND, SD, NE, KS. 

OK and TX (except ME, VT. NH. MA. 
CT, RI, NY and NJ). Supporting shipper 
Castle & Cooke Foods, 2900 Veterans 
Blvd., Metairie, LA 70002. 

MC 114604 (Sub-3-17TA), filed 
December 2,1980. Applicant: CAUDELL 
TRANSPORT. INC., P.O. Drawer I, State 
Farmers Market #33, Forest Park. GA 
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30050. Representative: Jean E. Kesinger 
(address same as applicant). Plumbing 
fixtures and fittings and accessory parts 
and supplies, from Trenton, NJ and 
Plainfield, CT to points in AL, FL, GA, 
LA, MS. NC, SC and TN. Supporting 
shipper: American Standard, P.O. Box 
2003, New Brunswick, NJ 08903. 

MC 109708 (Sub-3~16TA), filed 
December 2.1980. Applicant: INDIAN 
RIVER TRANSPORT COMPANY, INC., 
P.O. Box AG, Dundee, FL 33838. 
Representative: John J. Hamed (same 
address as above). Liquid Corn Products 
and By Products in Bulk in Tank 
Vehicles, Between Memphis, TN, on the 
one hand and on the other, Points in MS, 
AL, GA. NC. SC. KY. FL, TX, LA. AR. 
and MO. Supporting shipper: Cargill 
Incorporated, 2330 Buoy Ave., Memphis, 
TN 38113. 

MC 118831 (Sub-3-llTA), filed 
December 2,1980. Applicant: CENTRAL 
TRANSPORT. INCORPORATED. P.O. 
Box 7007, High Point, NC 27264. 
Representative: Ben H. Keller III (same 
address as applicant). Solvents, Fatty 
Amines, Fatty Alcohol, Alcohols, Tall 
Oils, Fatty Acids, Acids, Cleaning 
Compounds, in bulk, in tank vehicles, 
from Texas City, Port Neches, Baytown, 
Houston, Pasadena and Beaumont, TX; 
Baton Rouge, Covington and Geismar, 
LA; Lock Port and Chicago, IL 
Philadelphia, PA; Institute, WV; Cateret, 
NJ; Baltimore, MD; Charleston, SC and 
Mulberry, FL to Winder, GA. Supporting 
shipper: Westvaco Corporation, P.O, 

Box 643, Winder, GA 30680. 

MC 116254 (Sub-2-24TA), filed 
December 3,1980. Applicant: CHEM- 
HAULERS, INC., P.O. Box 339, Florence, 
AL 35631. Representative: Mr. M. D. 
Miller (same address as above). 
Phosphorous Acid, from Mt. Pleasant, 

TN to St. Louis, MO. Supporting shipper 
Stauffer Chemical, Westport. CT 06880. 

MC 144827 (Sub-3-24TA), filed 
December 2,1980. Applicant: DELTA 
MOTOR FREIGHT. INC., P.O. Box 
18423, Memphis, TN 38118. 
Representative: R. Connor Wiggins. Jr., 
Suite 909,100 N. Main Bldg., Memphis, 
TN 38103. Synthetic rubber, plastic resin 
and carbon black from points in LA and 
TX on and south of Interstate Hwy. 10 to 
points in the Unjted States. Supporting 
shipper: Peter Heard & Associates, Inc., 
9800 Northwest Freeway, Houston, TX 
77092. 

MC 152544 (Sub-3-4TA), filed 
December 1,1980. Applicant: CYPRESS 
TRUCK LINES, INC., 1746 East Adams 
Street, Jacksonville, FL 32202. 
Representative: Sol H. Proctor, 1101 
Blackstone Building, Jacksonville. FL 
32202. Furniture Parts, Iron and Steel 
Articles and Materials and Supplies 


used in the manufacture and 
distribution of these commodities, from 
Jacksonville, FL, to points in AL, FL, GA, 
SC, NC, TN and MS and from Atlanta 
and Social Circle, GA, to points in FL. 
Supporting shipper: Leggett & Platt, 
Incorporated, P.O. Box 757, Carthage, 
MO 64836. 

MC 75840 (Sub-3-18TA), filed 
December 1,1980. Applicant: MALONE 
FREIGHT LINES, INC., P.O. Box 11103, 
Birmingham, AL 35202. Representative: 
Raymond Hamilton, Malone Freight 
Lines, Inc., 3400 Third Avenue South, 
Birmingham, AL 35222. Chemicals or 
Allied Products, between points in the 
states of NY and NJ. on the one hand, 
and, on the other, points in Campbell 
County, VA. Supporting shipper: 
Southchem, Inc., P.O. Box 886, Durham. 
NC 27702. 

MC 121654 (Sub-3-22TA), filed 
October 30,1980. Republication— 
originally published in Federal Register 
of November 17,1980, page 75796, 
volume 45, No. 223. Applicant: 
COASTAL TRANSPORT & TRADING 
CO., P.O. Box 7438, Savannah, GA 
31408. Representative: Alan E. Serby, 
3390 Peachtree Rd. NE., 5th Floor-Lenox 
Towers, S., Atlanta, GA 30326. Bakery 
products: (1) From the facilities of 
Nabisco, Inc. in Fairlawn, NJ; 
Philadelphia and Pittsburgh, PA to 
Mobile and Montgomery, AL; Baton 
Rouge, Monroe, New Orleans, and 
Shreveport, LA; Dallas, Fort Worth, and 
Houston. TX, Richmond, VA and points 
in GA, NC, and SC. (2) From the 
facilities of Nabisco, Inc. in Atlanta, GA 
to Baton Rouge. Monroe, New Orleans, 
and Shreveport, LA; Dallas, Fort Worth 
and Houston, TX; Richmond, VA and 
points in CT, DE, MD. MA, NJ, NY, PA, 
RI. SC, and DC. and (3) From the 
facilities of Nabisco, Inc. in Richmond. 
VA to Mobile and Montgomery, AL; 
Baton Rouge, Monroe, New Orleans and 
Shreveport, LA; Dallas, Forth Worth, 
and Houston, TX; Baltimore, MD; 
Albany, Buffalo, New York, Rochester 
and Syracuse, NY, and points in CT, DE, 
GA, MA, NJ. NC. PA, Rl, SC and DC. 
Supporting shipper: Nabisco, Inc., East 
Hanover, NJ 07936. 

MC 146891 (Sub-3-2TA), filed 
December 3,1980. Applicant: A & G 
EXPRESS, INC., 4807 Millbrooke Road, 
Albany, GA 31701. Representative: Sol 
H. Proctor, 1101 Blackstone Building, 
Jacksonville, FL 32202. Contract carrier, 
irregular routes, aluminum Shreds, 
Aluminum Bales and Copper, from 
Albany, GA, to Jacksonville and 
Tallahasee, FL and Birmingham, AL 
Supporting shipper: Southeastern 
Aluminum Recycling, Inc., 452 Cordele 
Road, Albany, GA 31705. 


MC 152427 (Sub-3-2TA). filed October 
28,1980. Republication—originally 
published in Federal Register of 
November 17,1980, page 75792, volume 
45, No. 223. Applicant: NASHVILLE & 
ASHLAND CITY TRUCK LINE, INC., 
2500 Heiman St., Nashville, TN 37208. 
Representative: William Prentice 
Cooper, Cornelius, Collins. Higgins & 
White, 18th FL, Third National Bank 
Bldg., Nashville, TN 37219. General 
commodities, with usual exceptions, in 
containers and trailers, having a prior 
or subsequent movement by rail, 
between Memphis, Nashville, and 
Knoxville, TN. Supporting shipper: 
Sunbelt Consolidators. Inc., P.O. Box 
201044, Dallas, TX 75220. 

Note.—Applicant intends to interline with 
other carriers at Nashville. Memphis and 
Knoxville. TN. 

MC 144964 (Sub-3-4TA), filed 
November 24,1980. Applicant: ESSEX 
EXPRESS, INC., 1200 Hammondville Rd., 
Pompano Beach, FL 33060. 
Representative: Don A. Allen, Patton, 
Boggs, & Blow, 2550 M St., N.W., 
Washington, DC 200037. Frozen bakery 
goods from points in CT and NY to 
points in GA and FL. Supporting shipper 
Lender’s Bagels, Post Road, West 
Haven, CT 06516. 

MC 121699 (Sub-3-5TA). filed 
November 25,1980. Applicant: 
VOLUNTEER EXPRESS. INC., 404 
Arlington Avenue, P.O. Box 100886, 
Nashville. TN 37210. Representative: 
Douglas R. Tate, (same address as 
applicant). Books with paper or paper 
back covers, and materials, equipment, 
and supplies used in the printing and 
manufacture and distribution thereof 
(except commodities in bulk) between 
Dresden, TN on the one hand, and, on 
the other, points in the United States 
(except AK and HI). Supporting shipper: 
W. F. Hall Printing, Inc., Dresden, TN. 

MC 140010 (Sub-3-5TA), filed 
November 25,1980. Applicant: JOSEPH 
MOVING & STORAGE CO.. INC., d.b.a. 
ST. JOSEPH MOTOR LINES, 5724 New 
Peachtree Rd., Chamblee, GA 30341. 
Representative: Richard M. Tettelbaum, 
Fifth Floor, Lenox Towers S., 3390 
Peachtree Rd.. N.E., Atlanta, GA 30326. 
Contract carrier: irregular: Catalog store 
merchandise, from Sharonville, OH, to 
points in KY and TN, under continuing 
contract(s) with Montgomery Ward & 
Company. Supporting shipper: 
Montgomery Ward & Company, 
Midwestern Distribution Center, 2101 
Kemper Rd., Sharonville, OH 45241. 

MC 143059 (Sub-3-27TA), filed 
November 24,1980. Applicant: MERCER 
TRANSPORTATION CO., P.O. Box 
35610, Louisville, KY 40232. 
Representative: Kenneth W. Kilgore 
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(same as applicant). Iron and Steel 
articles, from Allegheny County, PA to 
points in the United States. Supporting 
shipper: Edison Pipe & Tubing, Inc., 721 
Olive St., St. Louis, MO 63101. 

MC 144082 (Sub-3-13TA), filed 
November 21,1980. Applicant: D1ST/ 
TRANS MULTI-SERVICES, INC., d.b.a. 
TAHWHEELALEN EXPRESS, INC., 1333 
Nevada Boulevard, P.O. Box 7191, 
Charlotte, NC 28217. Representative: 
Wyatt E. Smith (same as above). 
Contract Carrier , irregular routes Such 
commodities as are dealt in by fabric 
stores and the materials, equipment and 
supplies used by fabric stores, between 
points in that part of the US in and east 
of TX, AR, MO, LA. and MN, restricted 
to service performed under a continuing 
contract or contracts with Minnesota 
Fabrics, Inc. Supporting shipper: 
Minnesota Fabrics, Inc., of Charlotte, 
North Carolina. 

MC 107912 (Sub-3-3TA), filed 
December 4,1980. Applicant: REBEL 
MOTOR FREIGHT. INC., 3934 
Homewood Road, Memphis, TN 38118. 
Representative: A. Doyle Cloud, Jr.. 2008 
Clark Tower, 5100 Poplar Avenue. 
Memphis, TN 38137. Common carrier, 
regular. General Commodities , with the 
usual exceptions, (a) between Memphis, 
TN and Tutwiler, MS; from Memphis 
over U.S. Hwy. 51 and Interstate Hwy. 

55 to Batesville, MS, then over MS Hwy. 
6 to Clarksdale, MS. then over U.S. Hwy. 
49 to Tutwiler, MS, and return over the 
same route, serving the off-route points 
of Marvell, Lakeview and Elaine, AR; (b) 
between Marks, MS and Greenville, MS: 
from Marks over MS Hwy. 3 to Tutwiler, 
MS then over U.S. Hwy. 49W to 
Indianola, MS, then over U.S. Hwy. 82 to 
Greenville, and return over the same 
route; (c) between Ruleville, MS and 
Rosedale. MS; over MS Hwy, 8, return 
over the same route; (d) between 
Jackson, MS and Mobile, AL; from 
jackson, over U.S. Hwy. 49 to junction 
U.S. Hwy. 98, then over U.S. Hwy. 98 to 
Mobile, and return over the same route; 
(e) between Hattiesburg. MS, and 
Landon, MS; over U.S. Hwy. 49 and 
return over the same route; (0 between 
Hattiesburg. MS and Slidell. LA over 
Interstate Hwy. 59 and U.S. Hwy. 11 and 
return over the same route; (g) between 
Lafayette, LA and Mobile, AL; from 
Lafayette over Interstate Hwy. 10 to 
Baton Rouge, LA then over Interstate 
Hwy, 12 to Slidell, LA, then over 
Interstate Hwy. 10 Mobile. AL, and 
return over the same route, serving as 
off-route points those in Lafayette, St. 
Martin and Iberia Parishes, LA and 
McIntosh, AL; (h) between junction 
Interstate Hwy. 10 and LA Hwy. 607, 
near Slidell, LA, and Mobile, AL; from 


junction over LA Hwy. 607 to junction 
U.S. Hwy. 90, then over U.S. Hwy. 90 to 
Mobile, and return over the same route. 
Applicant proposes to serve all 
intermediate points in paragraphs (a) 
through (f) and the commercial zones of 
all points. Supporting shippers: There 
are 90 statements in support of this 
application which may be examined at 
the I.C.C. Regional Office, Atlanta, GA. 

Note.—Applicant will interline at Baton 
Rouge. LA; Gulfport, Biloxi, Hattiesburg. 
Jackson. Greenville. MS; Memphis, TN and 
Mobile, AL. Applicant intends to tack with 
existing authority. 

MC 144740 (Sub-3-4TA), filed 
December 1,1980. Applicant: L. G. 
DEWITT, INC,. P.O. Box 70. Ellerbe. NC 
28338. Representative: Fred Daugherty, 
(same as applicant). Contract carrier, 
irregular routes, Industrial staples and 
materials and supplies used in the 
manufacture or distribution thereof, 
except in bulk, From: Hamlet, NC, To: 
West Orange, NJ, Memphis, TN, and Los 
Angeles, CA, under a continuing 
contract with BeA Fasteners, Inc. 
Supporting shipper: BeA Fasteners. Inc., 
Route 177 South. Hamlet, NC 28345. 

MC 152845 (Sub-3-lTA). filed 
December 4,1980. Applicant: 
SUNNYLAND FOODS, INC., Albany 
Rd., Thomasville, GA 31792. 
Representative: Clyde W. Carver, P.O. 
Box 720434, Atlanta, GA 30328. Contract 
Carrier: Irregular: (1) Feedstuff 
ingredients, medicines, vitamins and 
materials and supplies used in raising 
livestock between Thomasville, GA, on 
the one hand, and, on the other hand, 
pts. in AL. FL, SC, TN, and WI under 
continuing contract with Red Barn 
Milling Company, division of Win Sales, 
Inc., County Line Rd., Thomasville, GA 
31792; (2) Foodstuffs, janitorial supplies 
and restaurant materials and supplies 
(except in bulk) between Dothan, AL 
and Thomasville, GA, on the one hand, 
and, on the other hand, points in AR, FL, 
GA, ID. IN, ME, MI. MS. NE, OH. OK. 
PA, SC, TN. TX. and VA under 
continuing contract with W. J. Powell 
Company, Inc., P.O. Box 939, 
Thomasville, GA 31792; and (3) 
Janitorial and maintenance material, 
supplies and accessories (except in 
bulk) between Thomasville. GA, on the 
one hand, and, on the other, points in 
CA, FL. IL, MI, MN, MO, NJ. SC. TX, VA, 
and WI under continuing contract with 
Georgia Chemical Company. Inc., 303 
South Madison, Thomasville, GA 31792. 

MC 129537 (Sufr-3-6TA). filed 
December 4,1980. Applicant: REEVES 
TRANSPORTATION CO.. Route 5. 

Dews Pond Road, Calhoun, GA 30701. 
Representative: John C. Vogt, Jr., 406 N, 
Morgan Street, Tampa, FL 33602. Plastic 


or Rubber Articles (except in bulk) 
between Shelby County, TN and AL, FL. 
GA, NC, OK, and SC. Supporting 
shipper: Huntsman Container 
Corporation, 5837 Distribution Drive. 
Memphis. TN 38115. 

MC 144190 (Sub-3-2TA), filed 
December 4,1980. Applicant: STORY, 
INC., Route No.l, Box 122, Henagar, AL 
35978. Representative: Robert E. Tate, 
P.O. Box 517, Evergreen, AL 36401. 
General commodities (except those of 
unusual value. Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment) between the facilities of 
Ohio Valley Shippers Association and 
its members facilities in OH, KY and IN 
on the one hand, and on the other, 
points in the U.S. (except AK and HI). 
Supporting shipper: Ohio Valley 
Shippers Association; 1428 Dalton 
Street; Cincinnati, 45214. 

MC 128555 (Sub-3-14TA), filed 
December 4,1980. Applicant: MEAT 
DISPATCH, INC., P.O. Box 1058, 
Palmetto. Florida 33561. Representative: 
William L. Beasley (same as above). 
Contract carrier, irregular route, 
transporting (1) clothing, knitted piece 
goods and (2) materials, supplies and 
equipment used in the manufacture, sale 
or distribution of (1) above, between the 
facilities of Health-Tex Corporation 
located at or near Cumberland, RI, and 
points in AL, GA, VA, and ME, under 
continuing contract(s) with Health-Tex 
Corporation of Cumberland, RI. 
Supporting shipper: Health-Tex Corp., 88 
Martin Street, Cumberland, RI 02864. 

MC 150865 (Sub-3-3TA), filed 
December 5,1980. Applicant: 

ATLANTIC & WESTERN 
TRANSPORTATION CO., INC.. 3934 
Thurman Road. Forest Park, GA 30051. 
Representative: Ronald J. Turner, (same 
as above). Contract carrier: irregular 
routes; Lead dross, lead scrap, scrap 
batteries and plates, pig lead, 
antimonial lead, solder, sheet lead, lead 
pipe and lead shot, from Granite City, 

IL; Chicago, IL; St. Louis Park, MN; and 
Atlanta, GA to all points in the U.S. in 
and east of ND, SD, NE, KS, OK and TX 
under a continuous contract with 
Taracorp, Inc., Atlanta, GA. Supporting 
shipper: Taracorp, Inc., 1401 W. Paces 
Ferry Road, Atlanta. GA. 

MC 141619 (Sub-3-lTA), filed October 
31,1980. Republication—-originally 
published in Federal Register of 
November 17,1980, page 75795, volume 
45 No. 223. Applicant: LOY E. SIGMON. 
SR., d.b.a., NEW WAY 
TRANSPORTATION, Route 1, Box 392, 
Statesville, NC 28677. Loy E. Sigmon, Sr. 
(same as above). New furniture. 
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furniture parts and materials and 
supplies used in the manufacture of new 
furniture, between points in Grayson 
and Carroll Counties, VA and Iredell, 
Alexander and Catawba Counties, NC, 
on the one hand, and points in OH. IN, 
MI, WI, IL MN, LA, MO. AR. LA. ND. 
SD. NE, KS, OK, TX. MT. WY. CO, NM, 
ID. UT. AZ. WA. OR, NV, CA, SC. GA. 

AL. MS and FL, on the other. Supporting 
shipper: Lewittes Furniture Company, 
Inc., P.O. Box 1027, Taylorsville, NC 
28681: Southern Furniture Company of 
Conover. Inc., P.O. Box 5438, Statesville, 
NC 28677; Vaughan Furniture Company, 
P.O. Box 330, Galax. VA 24333; and 
Shaver Bros. Stool Company. Inc., Rt. 10, 
Box 395, Statesville, NC 28677. 

MC 152987 (Sub-3-lTA), filed 
December 3,1980. Applicant: MAGANN 
EQUIPMENT. INCORPORATED, P.O. 
Box 1694, Highway 17-A North, 
Summerville, SC 29483. Representative: 

W. F. Magann, Jr. (same address as 
applicant). Contract carrier: Irregular: 
construction equipment, construction, 
materials, and supplies between points 
in Berkeley. Dorchester, Charleston, and 
Georgetown Counties, SC and GA, AL, 
NC, SC. FL, VA, KY, and TN. Supporting 
shipper: Misener Marine Construction, 
Inc., P.O. Box 705. Mount Pleasant, SC 
29464. 

MC 147657 (Sub-3-lTA), filed 
December 2,1980. Applicant: FLEETCO, 
INC., 801 N. Interstate 85. Charlotte. NC 
28216. Representative: W. G. Reese, 623 
E. Artesia Blvd., Carson, CA 90746. 
General commodities, usual exceptions, 
between the facilities of Pic’N Pay 
Stores Inc. located at Mecklenburg Cy„ 
NC on the one hand. and. on the other 
points and places in the U.S. Supporting 
shipper: Pic’N Pay Stores, Inc., P.O. Box 
745, Matthews, NC 28105. 

MC 106644 (Sub-3-5TA), filed 
December 4,1980. Applicant: SUPERIOR 
TRUCKING COMPANY, INC., P.O. Box 
918, Atlanta, GA 30301. Representative: 
Louis C. Parker III (same as applicant). 
Lumber and Lumber products from 
Fredonia. AZ; Pay son, AZ; Whiteriver, 
AZ; Panquitch, UT, and Craig, CO to 
points in the U.S. in and east of Wl, IA, 
NE, MO, OK, and TX. Supporting 
shipper: Kaibab Industries, Inc., P.O. 

Box 20506, Phoenix. AZ 85036. 

MC 116254 (Sub-3-25TA), filed 
December 3.1980. Applicant: CHEM- 
HAULERS, INC., P.O. Box 339, Florence. 
AL 35631. Representative: Mr. M. D. 
Miller (same address as above). 
Hazardous and non-harzardous waste 
from points in and east of ND, SD, WY, 
CO. AZ. to Sumpter County. AL 
Supporting shipper. Chemical Waste 
Management. Inc., P.O. Box 55. Emelle, 
AL 35459. 


MC 114334 (Sub-3-17TA), filed 
December 1,1980. Applicant: BUILDERS 
TRANSPORTATION COMPANY. 3710 
Tulane Road. Memphis, TN 38116. 
Representative: Dale Woodall, 900 
Memphis Bank Building, Memphis, TN 
38103. Iron and steel—hot roll wire rod 
unfinished material for further 
processing . From Beaumont. TX to plant 
site of Davis Walker Steel & Wire 
Corporation in Greenville. MS. 
Supporting shipper: Davis Walker Steel 
& Wire Corporation, 6315 Bandini Blvd., 
Los Angeles, CA 90040, 

MC 99208 (Sub-3-3TA), filed 
December 3,1980. Applicant: SKYLINE 
TRANSPORTATION, INC., 131 Quincy 
Avenue, P.O. Box 3569, Knoxville. TN 
37917. Representative: Blaine Buchanan. 
1024 James Building, Chattanooga, TN 
37402. Textiles and textile products and 
materials, equipment and supplies used 
in the manufacture and distribution of 
textiles and textile products between 
the facilities of Cherokee Textile Mills 
at or near Sevierville, TN and of 
Spindale Mills at or near Spindale, NC 
on the one hand, and, on the other, 
points in AL GA, NC, SC, and TN. 
Supporting shippers: Cherokee Textile 
Mills, Middle Creek Road, Sevierville, 

TN 37862 and Spindale Mills, Spindale, 

NC. 

MC 128720 (Sub-3-13TA). filed 
October 27,1980. Republication— 
originally published in Federal Register 
of November 17,1980, page 75796 
volume 45. No. 223. Applicant: 
MERCHANTS FREIGHT LINE, INC., 

1185 Omohundro Dr., Nashville, TN 
37210. Representative: Henry E. Seaton, 
429 Pennsylvania Bldg., 425 13th St. 

NW„ Washington. DC 20004. Common 
carrier, regular route; General 
commodities (except Classes A & B 
explosives, household goods as defined 
by the Commission and commodities in 
bulk), between Chattanooga, TN and 
Valdosta, GA; from Chattanooga, TN. 
over Interstate Hwy 75 to Valdosta, GA 
and return, serving Chattanooga, TN for 
the purpose of joinder only. and. all 
points in GA as intermediate and off 
route points. Supporting shippers: There 
are 41 statements of support which may 
be examined at the I.C.C. Regional 
Office, Atlanta, GA. 

Note.—Applicant intends to tack with 
docket number MC-128720 and subs at 
Chattanooga and to interline at Knoxville, 
Nashville. Memphis, and Cookeville. IN and 
Atlanta, Macon. Columbus, Augusta and 
Savannah, GA. 

MC 149563 (Sub-3-6TA), filed 
December 1,1980. Applicant: SUPER 
TRUCKERS. INC., 3900 Commerce 
Avenue, Fairfield, AL 35064. 
Representative: Gerald D. Colvin. Jr., 603 


Frank Nelson Bldg., Birmingham, AL 
35203. Aluminum pipe, plastic pipe, 
fittings, valves, and accessories, and 
materials, equipment and supplies, used 
in the manufacture, installation and sale 
thereof, between the facilities of Kroy 
Industries, Inc. at or near York, NE, and 
the facilities of Peerless Plastics at^or 
near Garden City, KS, on the one hand, 
and, on the other, all points in the U.S. 
Supporting shipper tooy Industries, Inc., 
Industrial Site, Box 309, York, NE 68467. 

MC 2900 (Sub-3~26TA), filed 
December 3.1980. Applicant: RYDER 
TRUCK LINES, INC., P.O. Box 2408-R, 
Jacksonville, FL 32203. Representative: 

S. E. Somers, Jr. (same address as 
applicant). Ferro-Alloys, Silicon Metal, 
and Scrap Steel, between Calvert City, 
KY, on the one hand, and on the other, 
AL. AZ. AR. CA. CO. CT, DE, DC, FL 
GA, IL IN, IA, KS, KY. LA, MD, MA. MI. 
MN. MS, MO, NE, NH. NJ. NY. NC, OH, 
OK, OR. PA, RI, SC, TN. TX, UT, VT. 
VA. WA. WV, and WI. Supporting 
shipper: SKW Alloys, Inc., P.O. Box 368, 
Niagara Falls, NY 14302. 

MC 138882 (Sub-3-32TA). filed 
December 1,1980. Applicant: WILEY 
SANDERS TRUCK LINES, INC., P.O. 
Drawer 707, Troy, Alabama 36081. 
Representative: John ]. Dykema (same 
address as above). (1) Automotive 
Service Parts and Equipment, and (2) 
Materials, Equipment and Supplies used 
in the manufacture and distribution of 
commodities in (1) above, between 
Warren County, KY and Davidson 
County, TN, on the one hand, and, on 
the other, points in the U.S. (except AK 
and HI). Supporting shipper. Chicago 
Pneumatic Auto Tool Company. Inc., 
P.O. Box 2030, Bowling Green, Kentucky 
42101. 

MC 56679 (Sub-3-24TA), filed 
December 1,1980. Applicant: BROWN 
TRANSPORT CORP., 352 University 
Ave. SW., Atlanta. GA 30310. 
Representative: David L Capps, P.O. 
Box 6985, Atlanta. GA 30315. Paper and 
paper products and materials, 
equipment and supplies used in the 
manufacture of paper and paper 
products (except commodities in bulk 
and those which because of size or 
weight require the use of special 
equipment), between the facilities of 
Hammermill Paper Company, at or near 
Erie, PA; Lockhaven, PA; and Oswego, 
NY, on the one hand, and, on the other, 
points in CT. DC. DE, IL IN. KY. MA. 
MD, ME, MI, MS, NH. NJ. NY. OH. PA. 
RI. VA, VT, WI and WV. Supporting 
shipper. Hammermill Paper Company, 
P.O. Box 1440,1540 East Lake Road, 
Erie, PA 16533. 

Note.—Applicant intends to tack with 
existing authority in MC 56679. 
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MC 149140 (Sub-3-4TA), filed 
December 3,1980. Applicant: OVER 
LAND. INC., 4121 Augusta Road, Garden 
City, GA 31408. Representative: Miss 
Wilhelmina Boersma, 1600 First Federal 
Building, Detroit, MI 48226. Sand and 
gravel between Effingham County, GA 
and points in the U.S. Cement between 
Chatham County. GA on the one hand, 
and on the other, points in SC and FL. 
Supporting shippers: Dawes Mining 
Company, P.O. Drawer 175, Eden. GA 
31307; Atlantic Cement Company, 25 
Crescent Street. P.O. Box 30, Stamford. 
CT 06904. 

MC 151427 (Sub-3-3TA), filed 
December 2,1980. Applicant: SABRE 
TRANSPORT, INC., P.O. Box 12288, 
Atlanta, Ga. 30305. Representative: H. L. 
Walsh (same address as applicant). 

~300 Finished Metal containers and 
Processed cat and dog food (canned), 
from Atlanta, GA to all points south and 
east of MN, WI, IA. KS, and NW. 
Supporting shipper: Allied Foods, Inc., 
1450 Hills Place N.W., Atlanta, GA 
30318. 

MC 146646 (Sub-3-35TA), filed 
December 3,1980. Applicant: BRISTOW 
TRUCKING CO., INC., P.O. Box 6355-A, 
Birmingham, AL 35217. Representative: 
James W. Segrest (same address as 
applicant). (1) Canned and bottled 
foodstuffs, (2) Materials, equipment, and 
supplies used in the manufacture, sale 
and distribution of the commodities in 
(l) above, Between the facilities of 
Bruce Foods and points in the U.S. 

(except AK and HI). Supporting shipper: 
Bruce Foods. Inc., P.O. Box 1030, New 
Iberia. LA 70560. 

MC 109708 (Sub-3-15TA), filed 
December 2,1980. Applicant: INDIAN 
RIVER TRANSPORT CO.. INC., 2580 
Executive Rd., Winter Haven, FL 33830. 
Representative: Russell E. Hass (same 
address as applicant). Citrus 
concentrates, frozen, in bulk, in tank 
vehicles, from San Antonio and Laredo, 
TX to Bartow, Bradenton. Cape 
Canaveral. Dunedin, Highland City. 
Lakeland, Orlando and Tampa, FL. 
Supporting shipper: Citro Florida. Inc., 

P.O. Box 398, Frostproof. FL 33843. 

MC 115311 (Sub-3-13TA), filed 
December 2.1980. Applicant: J & M 
TRANSPORTATION CO.. INC., P.O. 

Box 488, Milledgeville, GA 31061. 
Representative: K. Edward Wolcott, P.O. 
Box 872, Atlanta, GA 30301. Beverages, 
cod materials equipment and supplies 
utilized in the manufacture and 
distribution of beverages from Ft. 

Worth, TX, to Harahan. LA, restricted to 
traffic destined to the facilities of 
Crescent Distributing Company. 
Supporting shipper: Crescent 


Distributing Company. 201 Evans Road, 
Harahan, LA 70123. 

MC 144225 (Sub-3-3TA), filed 
December 2,1980. Applicant: JADEEL 
TRUCKING, INC., 8333 W. McNab Rd.. 
Tamarac, FL 33321. Representative: 
Raymond P. Keigher, Esq., 401 E. 
Jefferson St., Suite 102, Rockville, MD 
20850. Contract; irregular routes; lumber, 
lumber products and building materials, 
(except commodities in bulk), from 
points in AL, CA, FL, GA, ID, MT. NC. 
OR. SC, VA and WA, to these points in 
the U.S. in or east of AR. IA, LA, MN 
and MO, under continuing contract(s) 
with Lynmar Lumber Industries, Inc. 
Supporting shipper(s): Lynmar Lumber 
Industries. Inc., P.O. Box 26238, 

Tamarac, FL 33320. 

MC 129537 (Sub-3-5TA), filed 
December 2,1980. Applicant: REEVES 
TRANSPORTATION CO., Route 5 Dews 
Pond Rd., Calhoun, GA 30701. 
Representative: John C. Vogt, Jr.. 406 N. 
Morgan St.. Tampa, FL 33602. Carpeting, 
floor covering, carpet padding, 
materials, supplies and equipment used 
in the installation and manufacture 
thereof (except in bulk); (1) Between all 
points in the states of SC, NC, GA, and 
VA; (2) Between all points in the states 
of SC, NC, GA, and VA on the one hand, 
and point in the U.S. (except AK and 
HI), on the other hand. Supporting 
shipper(s): There are 12 supporting 
shipper statements attached to this 
application which may be examined at 
the Atlanta, GA Regional office. 

MC 144303 (Sub-3-6TA), filed 
December 2,1980. Applicant: 
YOUNGBLOOD TRUCK LINES, INC., 
P.O. Box 1048, Fletcher, N.C. 28732. 
Representative: Henry B. Stockinger 
(same address as above). Contract 
Carrier: irregular; (1) Insulated copper 
wire, including scrap wire; in boxes, 
coils, reels or bales; and (2) Materials, 
equipment and supplies used in the 
manufacture or distribution of the 
commodities in (1), between points in 
the U.S. under continuing contract(s) 
with Brand-Rex Company. Supporting 
shipper(s): Brand-Rex Company, A 
Division of Akzona, Inc., Enka, NC 
28728. 

MC 71772 (Sub-3-3TA), filed 
December 2,1980. Applicant: MT. 
PLEASANT TRANSFER. INC., P.O. Box 
267, Mt. Pleasant, TN 38474. 
Representative: George M. Boles, 727 
Frank Nelson Bldg., Birmingham, AL 
35203. General Commodities between 
points in Maury County, TN, on the one 
hand, and on the other, points in AL, 

AR, FL, GA, IL. IN. KY, LA, MS. MI, MO. 
NC, OH, SC, VA and WV. Applicant 
intends to tack with existing authority 
and interline at Columbia and Mt. 


Pleasant. TN. There are 9 supporting 
shippers. There statements may be 
reviewed at the ICC Regional office in 
Atlanta, GA. 

MC 151873 (Sub-3-2TA), filed 
December 2,1980. Applicant: PRIDE 
CARGO CARRIERS, INC., 1920 West 
First Street, Winston-Salem, NC 27104. 
Representative: David F. Eshelman, 
Esquire, P.O. Box 213, Winston-Salem. 
NC 27102. Contract Carrier: Irregular: 
Such commodities as are dealt in by a 
manufacturer of power tools, labor 
saving devices and supplies used in the 
conduct of such business, between 
points in the United States, under a 
continuing contract or contracts with 
Black & Decker (U.S.), Towson, MD. 
Supporting shipper(s): Black & Decker 
(U.S.), Inc., 2721 Millbrook Road, 
Raleigh, NC 27658. 

MC 152952 (Sub-3-lTA), filed 
December 2,1980. Applicant: WAYNE 
SMITH d.b.a. WAYNE SMITH 
TRUCKING COMPANY, Route 2, Box 
462, Jacksonville, AL 36265. 
Representatives: Archie B. Culbreath, 
John P. Tucker. Jr., Suite 202, 2200 
Century Parkway, Atlanta, GA 30345. 
Lumber, lumber products and forest 
products, from points in Etowah. 
Calhoun and Talladega Counties, AL to 
points in FL, GA. IA, IL, IN. KS, KY, MI, 
MN. MO. MS, NY. OH, PA, TN. and WI. 
Supporting shippers: Gerald Willis 
Lumber Co., Route 3, Box 467, Piedmont, 
AL 36272; Read Brothers Lumber Co., 
Route 9, Gadsden, AL. 

MC 114334 (Sub-3-16TA), filed 
December 2.1980. Applicant: BUILDERS 
TRANSPORTATION COMPANY, 3710 
Tulane Road, Memphis. TN 38116. 
Representative: Dale Woodall, 900 
Memphis Bank Building, Memphis. TN 
38103. Steel pipe from Counce. TN to all 
points in KS. Supporting shipper: 
Republic Steel, 224 E. 131st Street, 
Cleveland, OH 44108. 

MC 140389 (Sub-3-20TA), filed 
December 2,1980. Applicant: OSBORN 
TRANSPORTATION, INC., P.O. Box 
1830, Gadsden, AL 35902. 
Representative: Clayton R. Byrd, P.O. 
Box 304, Conley, GA 30027. General 
Commodities (except those of unusual 
value, classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment), 
between Seattle, WA, and points in its 
commercial zone, on the one hand, and, 
on the other, points in AL, FL, GA. LA, 
MS, NC, SC, and TN. There are 5 
statements of support which may be 
examined at the ICC Regional Office in 
Atlanta, GA. 

MC 75840 (Sub-3-17TA), filed 
December 2. 1980. Applicant: MALONE 
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FREIGHT LINES, INC., P.O. Box 11103, 
Birmingham, AL 35202. Representative: 
William P. Jackson, Jr., P.O. Box 1240, 
Arlington. VA 22210. Such commodities 
as are dealt in, utilized or distributed by 
a manufacturer or distributor of 
chemicals or chemical products, 
between St. Charles Parish, LA, on the 
one hand, and, on the other, points in 
AL, AR, FL. DE, GA. KY. MD. MS, NJ. 

NY. NC, PA. OH, SC, TN. VA, and WV. 
Supporting shipper: Witco Chemical 
Corporation, Post Office Box 308, 

Gretna, LA 70054. 

MC 2253 (Sub-3-6TA), filed December 

2,1980. Applicant: CAROLINA 
FREIGHT CARRIERS CORPORATION. 
P.O. Box 697, Cherryville, NC 28021. 
Representative: J. S. McCallie (same 
address as applicant). Books from 
Fairfield, PA to Paterson and Totowa, 

NJ. Supporting shipper: The Book 
Warehouse, Inc., Vreeland Avenue, 
Totowa, NJ 07512. 

MC 108651 (Sub-3-5TA) filed 
December 2,1980. Applicant: ROY B. 
MOORE, INC., P.O. Box 628, Kingsport, 
TN 37662. Representative: Daniel H. 
Moore (same address as applicant). 

Such commodities as are dealt in by 
grocery and food business houses, 
between Winchester. VA, and Atlanta, 
GA, Charlotte and Raleigh. NC, and 
Greenville, and Spartanburg. SC., 
including the commercial zones of the 
points named. Supporting shipper: The 
Shenandoah Apple Co-Operative. Inc., 
P.O. Box 435, Winchester. VA 22601. 

MC 135895 (Sub-19TA), filed 
December 2,1980. Applicant: B & R 
DRAY AGE, INC., P.O. Box 8534, 
Battlefield Station, Jackson, MS 39204. 
Representative: Wynn. Bogen & 

Mitchell. P.O. Box 12t}5, Greenville, MS 
38701. (1) Outdoor recreational 
equipment and home heating and air 
conditioning equipment, and (2) 
materials, equipment and supplies used 
in the manufacture, sale, distribution 
and assembly of commodities described 
in (1) above (except commodities in 
bulk and those requiring special 
equipment) between points in the United 
States (except AK and HI): Restricted to 
the transportation of traffic originating 
at or destined to facilities of The 
Coleman Company, Inc., supporting 
shipper(s): the Coleman Company, Inc., 
250 North St. Francis. Wichita. KS 67201 

MC 152951 (Sub-3-1), filed December 

2,1980. Applicant: OILFIELD 
MAINTENANCE & REPAIR. INC., 

Hiway 29 South, Post Office Box 836, 
Immokalee. FL 33934. Representative: A. 
M. Downey. Jr., 218 W. Adams St., 
Jacksonville, FL 32202. Oil field 
commodities and fluids. (Drilling rigs, 
pumps, engines, drill pipe, core barrels. 


mud tanks, test tanks, and pipe racks. 
Crude oil, fresh and salt water.), 
between points in the states of AR, OK, 
TX. LA, MS. AL on the one hand and 
points in FL, LA and MS on the other. 
Supporting shipper: Challenger Drilling, 
Inc., P.O. Box 1528 Ft. Myers, FL 33902. 

MC 152950 (Sub-3-lTA). filed 
December 2,1980. Applicant: CENTURY 
TRANSPORTATION CORPORATION. 
P.O. Box 207, Columbus, MS 39701. 
Representative: Lloyd R. Pate (same as 
applicant). Contract carrier, irregular 
route; general commodities with usual 
exceptions between Columbus, MS, on 
the one hand, and, on the other, points 
in the U.S. (except AK and HI), under 
continuing contract(s) with Universal 
Industries Corporation. Supporting 
shipper: Universal Industries 
Corporation, P.O. Box 192, Columbus, 

MS 39701. 

MC 129063 (Sub-3-3TA), filed 
December 2,1980. Applicant: Jimmy T. 
Wood, d.b.a. JIMMY T. WOOD 
TRUCKING. P.O. Box 248, Ripley. TN 
38063. Representative: Thomas A. 

Stroud, 2008 Clark Tower, 5100 Poplar 
Avenue, Memphis, TN 38137. 
Commodities designated as hazardous 
waste by the Environmental Protection 
Agency, in bulk, between points in AR, 
AL, KY, MS and TN, on the one hand, 
and, on the other Emelle, AL. Supporting 
shipper: Earth Industrial Waste 
Management, Inc., 1570 One Commerce 
Square, Memphis, TN 38103. 

MC 140334 (Sub-3-lTA), filed 
December 2,1980. Applicant: AM-CAN 
TRANSPORT SERVICE, INC., P.O.B. 

859, Anderson. SC 29621. 

Representative: John T. Wirth, 717 17th 
St., Ste. 2600, Denver. CO 80202. 

Contract carrier, irregular routes: (1) 
woven fiberglass and synthetic fabrics 
and (2) materials, supplies and 
equipment used in the production and 
distribution of the commodities named 
in (1) above, between Anderson, SC on 
the one hand, and, on the other, points 
in CT, DE. GA. MA. ME. NC, NH. NJ. 

NY, PA, RI and VA, under continuing 
contract(s) with Clark-Schwebel Fiber 
Glass Corp. of Anderson. SC. Supporting 
shipper: Clark-Schwebel Fiber Glass 
Corp., P.OJB. 2626. Anderson. SC 29622. 

MC 118370 (Sub-3-2TA), filed 
December 2,1980. Applicant: BANANA 
TRANSPORT, INC., 12712 North Oregon 
Avenue, Tampa, Florida 33612. 
Representative: J. Greg Hardeman, 618 
United American Bank Bldg., Nashville, 
Tennessee 37219. Central heating and 
air conditioning units, component parts 
and materials and supplies used in the 
manufacture or distribution of these 
commodities between Nashville. TN. on 
the one hand, and, points in GA, on the 


other. Supporting shipper. Heil-Quaker 
Corporation, Lavergne TN 37086. 

MC 144069 (Sub-3-16TA), filed 
December 2,1980. Applicant: 
FREIGHTWAYS, INC., P.O. Box 5204, 
Charlotte, N.C. 28225. Representative: 

W. T. Trowbridge (same address as 
applicant). Building materials, andiron 
and steel articles between Mecklenburg 
County NC and Union County NC on the 
one hand and on the other points in and 
east of MS, TN, KY. IL, and WI. There 
are ten statements of support attached 
to this application which may be 
examined at the ICC Regional Office. 
Atlanta, GA. 

MC 148780 (Sub-3-2), filed December 

2,1980. Applicant: ENGINEERED 
TRANSPORT SERVICES, INC., 3001 
Ponce de Leon Boulevard. Suite 201, 
Coral Gables. FL 33134. Representative: 
Charles R. Stiller, Esq., 3001 Ponce de 
Leon Boulevard, Suite 201, Coral Gables, 
FL 33134. Contract carrier, irregular 
routes: chemicals, chemical products, 
raw materials and supplies, including 
chemicals in bulk, between points in the 
continental U.S. r under a continuing 
contract with Ferro Corporation. 
Supporting shipper, Ferro Corporation, 
One Erieview Plaza, Cleveland, OH 
44114. 

MC 147851 (Sub-3-lTA). filed 
December 2,1980. Applicant: KWESVA, 
INC., Route 10, Benson Valley Road, 
Frankfort, NY. 40601. Representative: 
Herbert D. Liebman, P.O. Box 478, 
Frankfort, KY. 40602. Adhesives, in 
drums, and empty drums on return trips: 
1. Between Blue Ash, (Cincinnati), OH, 
on the one hand, and all points in KY. on 
the other hand. 2. Between Louisville. 
KY and Evansville, IN. Supporting 
shipper: H. B. Fuller Company, Blue Ash. 
OH. 

MC 75840 (Sub-3-16TA), filed 
December 2,1980. Applicant: MALONE 
FREIGHT LINES. INC.. P.O. Box 11103, 
Birmingham. AL 35202. Representative: 
Royce Glass, Malone Freight Lines, Inc., 
3400 Third Avenue South, Birmingham. 
AL 35222. Nonexempt Food or Kindred 
Products, (1) between points in 
Allegheny County, PA, on the one hand, 
and, on the other, points in the state of 
FL; (2) between Sandusky and Lucas 
Counties, OH; Johnson and Muscatine 
Counties, IA, and Ottawa County, Ml, 
on the one hand, and, on the other, 
points in FL and SC. Supporting shipper: 
Heinz USA, Division of H. J. Heinz 
Company, P.O. Box 57, Pittsburgh. PA 
15230. 

MC 138687 (Sub-3-2TA), filed 
December 2,1980. Applicant: BYNUM 
TRANSPORT. INC., 4609 Highway 92 
East, Lakeland, Florida 33801. 
Representative: Thomas F. Panebianco. 
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Post Office Box 1200, Tallahassee, FL 
32302. Feed ingredients, from the 
facilities of Southern Materials 
Corporation in Marion County, FL to 
points in GA, AL, LA, MS, NC, SC. TN 
and MO. Supporting shipper: Southern 
Materials Corporation, P.O. Box 218, 
Ocala. FL 32670. 

MC 138882 (Sub-3-3lTA), filed 
December 2,1980. Applicant: WILEY 
SANDERS TRUCK LINES, INC., P.O. 
Drawer 707, Troy, Alabama 36081. 
Representative: John J. Dykema (same 
address as applicant). (1) Lumber and 
Composition Board\ and (2) Materials, 
Equipment and Supplies used in the 
manufacture and distribution of 
commodities in (1) above , (except in 
bulk, in tank vehicles) between Ports of 
Entry on the International Boundary 
Line between the US and Canada 
located at Detroit, MI on the one hand, 
and, on the other, points in the US 
(except AK and HI). Supporting shipper: 
MacMillan Bloedel Building Materials, 
Suite 200, 6540 Ferry Road, Atlanta. GA 
30339. 

MC 146293 (Sub-3-28TA), filed 
December 2, 1980. Applicant: REGAL 
TRUCKING CO., INC., P.O. Box 829, 
Lawrenceville, GA 30246. 

Representative: Richard M. Tettelbaum, 
Fifth Floor, Lenox Towers S. 3390 
Peachtree Rd., N.E„ Atlanta, GA 30326. 
Mineral fillers, in bags, from Talladega 
County, AL and Bartow County, GA, to 
AZ. AR, CA. LA, NM, OK and TX. 
Supporting shipper: Thompson 
Wineman Co., Old Mill Road, 
Cartersville, GA 30120. 

MC 139207 (Sub-3-4TA), filed 
December 2, 1980. Applicant: MCNABB- 
WADSWORTH TRUCKING CO., 305 S. 
Wilcox Drive. Kingsport, TN 37665. 
Representative: Henry E. Seaton, 929 
Pennsylvania Bldg., 425 13th St., N.W., 
Washington, DC 20004. Glass and 
materials, supplies and equipment used 
in the manufacture of same, between the 
facilities of Guardian Industries Corp., 
at or near Corsicana, TX on the one 
hand, and, on. the other, points in FL, 

SC, GA, AL, TN, MO. MS, AR. LA. NC. 
KY, OH and PA. Supporting shippers): 
Guardian Industries Corp.. P.O. Box 
1001. Corsicana, TX 75110. 

MC 134716 (Sub-3-lTA), filed 
December 2.1980. Applicant: RUSH 
TRUCKING. INC., 200 Southwest 19th 
St., Ft. Lauderdale, FL 33315. 
Representative: Kim G. Meyer. P.O. Box 
872. Atlanta, GA 30301 Contract; 
irregular: General commodities (except 
household goods and classes A and B 
explosives) between Orlando, Tampa, 
Sarasota and Ft. Myers, FL (and their 
respective commercial zones) on the one 
hand, and, on the other, points in 


Brevard, Citrus. Flagler, Hernando, 
Indian River, Lake, Okeechobee, 
Osceola. Orange. Polk, Seminole, St. 
Lucie, Sumter, Volusia, Charlotte, 
Collier, De Soto, Hardee, Lee, Sarasota, 
Highlands, Glades and Hendry 
Counties, FL, having a prior or 
subsequent movement in interstate 
commerce, under a continuing 
contract(s) with Avon Products, Inc. 
Supporting shipper: Avon Products, Inc., 
2200 Cotillion Dr., Atlanta, GA 30302. 

MC 111485 (Sub-3-6TA), filed 
December 2,1980. Applicant: 
PASCHALL TRUCK LINES, INC., Route 
4, Murray, KY 42071. Representative: 
Robert H. Kinker, 314 West Main Street, 
P.O. Box 464, Frankfort, KY 40602. (1) 
Electrical fuses, fuse plugs, cutouts, fuse 
holders, and (2) related materials used 
in the manufacture and distribution of 
the commodities named in (1), between 
the facilities of Bussman Manufacturing 
Company at or near St. Louis, MO, on 
the one hand, and, on the other. 
Elizabethtown, KY, Bristol, CT, Detroit, 
MI. and Cleveland, OH, and commercial 
zones thereof. Supporting shipper 
Bussman Manufacturing Company, 
Division of McGraw Edison Corp., 2300 
Locust Street, SL Louis, MO 63103. 
Applicant seeks ETA. 

MC 112520 (Sub-3-11TA), filed 
December 2,1980. Applicant: McKENZIE 
TANK LINES, INC., P.O. Box 1200, 
Tallahassee, FL 32302. Representative: 
Sol H. Proctor, 1101 Blackstone Building, 
Jacksonville. FL 32202. Petroleum 
Products, in bulk , from Bay County, FL, 
to points in SC and NC. Supporting 
shipper: Whitaker Oil Company. P.O. 

Box 93487, Atlanta. GA 30318. 

MC 144964 (Sub-3-2TA), filed October 
21,1980. Applicant: ESSEX EXPRESS 
INCORPORATED. 1200 Hammond ville 
Road, Pompano Beach, FL 33060. 
Representative: Don A. Allen. Esq., 
Patton. Boggs & Blow, 2550 M Street 
NW., Washington, DC 20037. General 
commodities, from the facility of 
Delaware Valley Shippers* Association, 
Bristol, PA, to Atlanta, GA, and points 
in FL. Supporting shipper: Delaware 
Valley Shippers’ Association. 2209 E. 
Farragut Avenue, Bristol, PA 19007. 

MC 114604 (Sub-3-18TA), filed 
December 5,1980. Applicant: CAUDELL 
TRANSPORT. INC., P.O. Drawer I, State 
Farmers Market #33, Forest Park, GA 
30050. Representative: Jean E. Kesinger 
(same address as applicant). Such 
merchandise as is dealt in by food 
business houses, and materials, 
ingredients and supplies used in their 
manufacture and distribution, between 
points in OH and SC, on the one hand, 
and, on the other, points in and east of 
ND, SD, NE. KS. OK. and TX. Restricted 


to traffic originating at or destined to the 
facilities utilized by the Stouffer Foods 
Corporation. Supporting shipper: 

Stouffer Foods Corporation, 5750 Harper 
Road, Solon. OH 44139. 

MC 147547 (Sub-3-4TA), filed 
December 5,1980. Applicant: R & D 
TRUCKING COMPANY, INC., Church 
Road, Lauderdale Industrial Park, 
Florence. AL 35630. Representative: 
Roland M. Lowell, 618 United American 
Bank Building, Nashville. TN 37217. 
Charcoal, chacoal products, materials 
supplies and equipment used in 
manufacturing and distribution thereof 
between Lunenburg County, VA and 
Denton county, MO, on the one hand, 
and, on the other, points in the U.S. 
(except AK and HI). Supporting 
shippers): Cupples Company 
manufacturers, 1034 S. Brentwood Blvd., 
St. Louis, MO 63117; Imperial Briquet, 
Suite 1660,1034 S. Brentwood Blvd., St 
Louis, MO 63117. 

MC 151375 (Sub-3-lTA), filed 
December 5,1980. Applicant: 
COMPUTER TRANSPORT OF 
GEORGIA, INC., 3914 Shirley Dr.. S.W., 
Atlanta, GA 30336. Representative: John 
C. Fudesco, 1333 New Hampshire Ave., 
N.W., Suite 960, Washington. DC 20036. 
Duplicating machines, computers, 
typewriters, x-ray equipment, and 
similar instruments, and parts and 
supplies used in connection with the 
foregoing commodities, between points 
in OH, PA, WV and KY. Supporting 
shipper: Xerox Corporation, 3000 Des 
Plaines Ave., Des Plaines, EL 60018 and 
Addressograph Miltigraph International, 
1834 Waldon Office, Schaumburg. IL. 

MC 144027 (Sub-3-6TA). filed 
December 5.1980. Applicant: WARD 
CARTAGE & WAREHOUSING. INC., 
Route 4, Glasgow. KY 42141 
Representative: Henery E. Seaton. 929 
Pennsylvania Bldg., 42513th SL, N.W., 
Washington, DC 20004. Textiles and 
textile products, and materials, 
equipment and supplies used in the 
manufacture and distribution of such 
products between points in the US, 
restricted to the transportation of traffic 
moving from or to facilities of Union 
Underwear Company. Inc. Supporting 
shipper(s): Union Underwear Company 
Inc.; #1 Fruit of the Loom Drive; P.O. 

Box 780; Bowling Green; KY 42101. 

MC 2934 (Sub-3-25TA), filed 
December 5,1980. Applicant: AERO 
MAYFLOWER TRANSIT COMPANY, 
INC., 9998 North Michigan Road, 
Indianapolis, IN 46032. Representative: 

W. G. Lowry (same as above). New 
furniture, new kitchen cabinets and 
parts thereof, from Red Lion and 
Stewartstown, PA to: AL, AR, IA. KS, 

KY. LA, MI, MN. MS, MO, OH. OK, TN, 
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TX and Wl. Supporting shipper 
Yorktowne Kitchens, Division of Wickes 
Corporation, P.O. Box 231, Red Lion, PA 
37456. 

MC 2900 (Sub-3-25TA), filed 
December 3,1960. Applicant: RYDER 
TRUCK LINES, INC., P.O. Box 2408-R, 
Jacksonville, FL 32203. Representative: 
S.E. Somers, Jr. (same address as 
applicant). Conveyers, Elevators, and 
parts thereof, from Grand Rapids, MI, to 
Canton. MS. Supporting shipper: LSI 
Rapistan, INC.. 507 Plymouth Ave., NE. 
Grand Rapids. MI 49505. 

The following protests were Filed in 
Region 4. Send protests to: Consumer 
Assistance Center, Interstate Commerce 
Commission, 219 South Dearborn Street, 
Room 1304, Chicago, IL 60604. 

MC 149145 (Sub-4-2TA), filed 
December 2, I960. Applicant: 
NATIONAL TRANSPORTATION 
SYSTEMS. INC., 1315 Directors Row, 
Suite 10A, Fort Wayne. IN 46808. 
Representative: Matthew J. Reid, P.O. 
Box 2298, Green Bay. WI 54306. Contract 
irregular general commodities (except 
articles of unusual value, Class A and B 
explosives, household goods, and 
commodities requiring special handling 
or equipment) between points in the U.S. 
(except between St. Louis, MO and 
Louisville. KY and points in MN. LA, WI, 
IL MI. IN. OH, WV. PA. NY, NJ. DE. 

MD. VT. NH, ME, VA. MA, CT, RI. and 
DC) under a continuing contract with 
ITOFCA, Inc. Supporting shipper 
ITOFCA, Inc., 2 Walker Ave., Clarendon 
Hills, IL 60514. 

MC 128205 (Sub-4-12TA), filed 
December 2,1980. Applicant: 
BULKMATIC TRANSPORT COMPANY. 
12000 South Doty St., Chicago, IL 60628. 
Representative: E. Stephen Heisley, 805 
McLachlen Bank Bldg., 666 11th St. NW., 
Washington, D.C. 20001. Fluorspar, in 
bulk, from the facilities of Seaforth 
Mineral and Ore Co„ in Columbiana 
County. OH and Hardin County. IL to 
points in the U.S. (except AK and HI). 
Supporting shipper Seaforth Mineral & 
Ore Co., Inc., 29525 Chagrin Blvd., 
Pepper Pike, OH 44122. 

MC 134604 (Sub-4-2TA), Filed 
December 2,1980. Applicant: HOWARD 
DULLUM. Gardner, ND 58036. 
Representative: Alan Foss, 502 First 
National Bank Bldg., Fargo. ND 58126. 
Feed ingredients, between points in ND. 
SD. MN, MT. IA and NE. Supporting 
shipper Peavey Company, 750 2nd 
Avenue South, Minneapolis, MN 55402. 

MC 145742 (Sub-4-2). Filed November 

28.1980. Applicant: BOLES TRUCKING, 
INC., R. R. #1, Ina. IL 62846. 
Representative: Robert T. Lawley. 300 
Reisch Building. Springfield, IL 62701. 


Contract , irregular Steel oil field pipe 
and tubing . from Clinton, LA to points in 
AZ. AR. AL. CO, ID. IN. IL. KS. LA, MT. 
MN, MO, MS, NV. NM, NE. ND, OK, 

OH, PA, SD. TX, UT. and WY, under 
continuing contracts with 
Intercontinental Pipe & Steel, Inc. An 
underlying E/T/A seeks 120 days 
authority. Supporting shipper 
Intercontinental Pipe & Steel, Inc., of 
Suite 134, 8340 Meadow Rd., Dallas, TX 
75231. 

MC 133689 (Sub-4-51), filed December 

2,1980. Applicant: OVERLAND 
EXPRESS, INC., 8651 Naples St. NE., 
Blaine, MN 55434. Representative: 

Robert P. Sack; P.O. Box 601, West St. 
Paul, MN 55118. Paper and paper 
products and equipment and supplies 
used in the manufacture and 
distribution of paper and paper 
products, Between points in the U.S. in 
and east of ND, SD, NE. KS, OK. and 
TX, restricted to shipments originating 
at or destined to the facilities of Moore 
Business Forms. Inc. Supporting shipper 
Moore Business Forms, Inc., 2215 
Sanders Road. Suite 400, Northbrook, IL 
60062. 

MC 133689 (Sub-4-52), Filed December 

2.1980. Applicant: OVERLAND 
EXPRESS, INC., 8651 Naples St. NE.. 
Blaine, MN 55434. Representative: 

Robert P. Sack, P.O. Box 6010, West St. 
Paul. MN 55118. (1) Power generating 
equipment, parts and accessories and 
(2) materials, supplies and equipment 
used in the manufacture of commodities 
named in (1) above, Between the 
facilities of Onan Corporation at 
Minneapolis, MN and Huntsville. AL on 
the one the hand, and. points in and east 
of ND. SD, NE. KS. OK. and TX on the 
other hand. Supporting shipper Onan 
Corporation, 1400 73rd Ave. Northeast, 
Minneapolis. MN 55432. 

MC 16499 (Sub-4-2). Filed December 2, 
1980. Applicant: ROHDE CARTAGE, 
INC., P.O. Box 475, Mundelein. IL 60060. 
Representative: D. R. Beeler. 1261 
Columbia Avenue, Franklin. TN 37064. 
Plastic articles (except in bulk) and 
materials and supplies used in the 
manufacture, sales, and distribution of 
the aforementioned between the 
facilities of Colonial Bag Corporation at 
Elk Grove Village, IL and Exxon 
Chemical Americas at Lake Zurich, EL 
on the one hand and points in IN, LA, 

KY. MI, MO, TN. and WI on the other. 
Supporting shippers: Colonial Bag 
Corporation, 1251 Mark Street, Elk 
Grove Village, IL 60007 and Exxon 
Chemical Americas. 351 N. Oakwood 
Road, Lake Zurich, IL 60047. 

MC 140549 (Sub-4-2), Filed December 

2.1980. Applicant: FRITZ TRUCKING, 
INC., East Highway 7, Clara City, MN 


56222. Representative: Samuel 
Rubenstein, Post Office Box 5, 
Minneapolis. MN 55440. Frozen citrus 
juices and frozen citrus juice 
concentrates from Bradenton and 
Frostproof, FL, to Minneapolis, MN, and 
its commercial zone. Supporting 
shippers: Country Club Market, Inc., St. 
Louis Park, MN. 

MC 152903 (Sub-4-lTA). Filed 
December 2,1980. Applicant: P & H 
TRUCKING. INC., 3600 W. 127th St., 
Alsip. IL 60406. Representative: Wulf 
Petersen. 43W225 Blue Larkspur Ln., 
Elbum, IL 60119. Contract regular: Steel 
and manufactured Steel Products, from 
Blue Island. IL to points in MI, IN, and 
WI. Supporting shipper(s): Gary Steel 
Supply Co., 3600 W. 127th St., Alsip, IL 
60406. 

MC 80430 (Sub-4-13). Filed December 

1,1980. Applicant: GATEWAY 
TRANSPORTATION CO. INC., 455 Park 
Plaza Drive, La Crosse. WI 54601. 
Representative: Keith Margelowsky, 455 
Park Plaza Drive, La Crosse, WI 54601. 
General Commodities, except those of 
unusual value, class A and B explosives, 
household goods as deFmed by the 
Commission, commodities in bulk, and 
those requiring special equipment, 
between the facilities of Piper Industries 
at or near New Albany, MS and the 
facilities of the Olin Corporation Plant 
at or near Marion, IL An underlying 
ETA seeks 120 days authority. 
Supporting shipper Piper Industries. 

Inc., P.O. Box 728, New Albany. MS 
38652. 

MC 118202 (Sub-4-14TA). Filed 
December 1,1980. Applicant: SCHULTZ 
TRANSIT. INC., P.O. Box 406, 323 Bridge 
Street, Winona, MN 55987. 
Representative: Stephen F. Grinnell, 

1600 TCF Tower, Minneapolis. MN 
55402. Meat, meat products, meat by 
products and articles distributed by 
meat packing houses, between points in 
CO. IN, KS, MN, MO, NE. SD and WL 
An underlying ETA seeks 90 days 
authority. Supporting shipper: Agmar. 
Inc., P.O. Box 30068, St. Paul. MN 55165. 

MC 15975 (Sub-4-19TA). Filed 
December 1,1980. Applicant: BUSKE 
LINES, INC., 123 W. Tyler Ave., 
UtchField, IL 62058. Representative: 
Howard H. Buske (same address as 
applicant). Animal and poultry feed, and 
materials, supplies and ingredients used 
in the manufacture and distribution of 
feed and feed ingredients (except 
commodities in bulk), between Webb 
City, MO and Portland, IN, on the one 
hand, and, on the other, points in the 
U.S. (except AK and HI). Supporting 
shipper International Multifoods. 1200 
Multifoods Bldg.. Minneapolis, MN 
55402. 
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MC140744 (Sub-4-4TA), filed 
December 1.1980. Applicant: ARCTIC 
AIR TRANSPORT. INC., 853 W. Main 
Street, Mondovi, Wl 54755. 
Representative: Michael J. Wyngaard, 
150 E. Gilman Street. Madison, WI 
53703. Scrap paper from Columbus, OH 
to Eau Claire and Ladysmith. Wl. An 
underlying ETA seeks 120 days 
authority. Supporting shipper Pope & 
Talbot, Inc., P.O. Box 330, Eau Claire, 

WI 54701. 

MC 128205 (Sub-4-1 IT A), filed 
December 1,1980. Applicant: 
BULKMATIC TRANSPORT COMPANY. 
12000 South Doty St., Chicago, IL 60628. 
Representative: E. Stephen Heisley, 805 
McLachlen Bank Bldg., 66611th Street 
N.W., Washington, DC 20001. Sodium 
Phosphates, in bulk , in pneumatic tank 
vehicles, from Bedford Park, IL to Fort 
Worth, TX. Supporting shipper: FMC 
Corporation, 2000 Market St., 
Philadelphia, PA 19103. 

MC 129974 (Sub-4-2TA), filed 
December 1,1980. Applicant: 
THOMPSON BROS., INC., P.O. Box 
1283, Sioux Falls. SD 57101. 
Representative: Richard P. Anderson, 

502 First National Bank Bldg., Fargo, ND 
58126. Contract irregular Liquid 
fertilizer and liquid fertilizer 
ingredients , in bulk, in tank vehicles, (1) 
from Borger, TX and McCook, NE to 
Garretson, SD; and (2) from Garretson, 
SD, to points in CO, IL, IN, IA, MN, MO, 
MT, NE, ND, OH, WI, and WY, under 
contract(s) with Farmers’ Plant Food, 

Inc. An underlying ETA seeks 120 days 
authority. Supporting shipper: Farmers* 
Plant Food, Inc., Box J„ Garretson, SD 
57030. 

MC 136635 (Sub-4-llTA), filed 
December 1,1980. Applicant: 
WHITEFORD TRUCK LINE, INC., 640 
W. Ireland Road, South Bend, IN 46686. 
Representative: Donald W. Smith, P.O. 
Box 40248, Indianapolis, IN 46240. 
Foodstuffs and edible foodstuffs, and 
materials equipment and supplies used 
in the manufacture, sale and 
distribution of edible foodstuffs and 
foodstuffs between the facilities of 
Stokely Van Camp, Inc. at Tipton, IN, 
Indianapolis, IN and Newport, TN on 
the one hand, and on the other, points in 
the U.S. Supporting shipper Stokely-Van 
Camp, Inc,, N Meridian St. Indianapolis, 
IN. 

MC 145574 (Sub-4-2TA), filed 
December 1.1980. Applicant: RUSS’S 
MOTOR SERVICE. INC., 5070 Lake 
Street, Melrose Park, Illinois 60160. 
Representative: Albert A. Andrin, 180 
North La Salle Street, Chicago, Illinois 
60601. Automobile parts and 
components , having a prior or 
subsequent movement via rail or water, 


between Chicago, IL, on the one hand, 
and, on the other, points in Franklin and 
Hamilton Counties. OH,. An underlying 
ETA seeks 120 days authority. 
Supporting shipper: Seatrain Pacific 
Services, Inc., 121 S. Wilke Rd., 
Arlington Hts., IL; and Toyota Motor 
Sales Corp., 2055 W. 19th St.. Torrance, 
CA 90504. 

MC 135874 (Sub-4-lTA), filed 
November 26,1980. Applicant: LTL 
PERISHABLES, INC., 550 East 5th Street 
So., South St. Paul, MN 55075. 
Representative: Randy Busse, 550 East 
5th Street So., South St. Paul, MN 55075. 
Such commodities as are sold by retail 
stores ond materials, equipment and 
supplies used in the manufacture of 
such commodities (except in bulk), 
Between Minneapolis-St. Paul, MN 
commercial zone and points in IL, LA, 
MO, MI. NE, KS. ND. SD. MT, and MN 
(interstate traffic only). Supporting 
shippers: Space Center of Minneapolis, 
Inc., 3310 No. 2nd St., Minneapolis, MN; 
North Star Warehouse, 109 Portland 
Ave., Minneapolis, MN 55401; Feinberg 
Distributing Company, 2201 Kennedy St. 
N.E., Minneapolis, MN 55413; 
Minnetonka, Inc., Box 1A. Minnetonka, 
MN 55343; Central Warehouse 
Company, 739 Vandalia, St. Paul, MN 
55104; Gourmet Foods, Inc., 860 
Vandalia, St. Paul, MN 55114; Midwest 
Kaets. Inc., 711 Vandalia, St. Paul, MN 
55114; Golden Valley Foods, Inc., 1710 
Douglas Drive No., Minneapolis, MN 
55422. 

MC 152711 (Sub-4-1), filed December 
1,1980. Applicant: COWBOY EXPRESS, 
INC., 309 South Yale, Addison. IL 60101. 
Representative: Martin J. Kennedy, 120 
West Madison St., Suite 718, Chicago, IL 
60602. Newspaper supplements and 
printed matters from points in IL to 
points in IN, IA, MN. MO. KY, OH, MI, 
WI, ND, SD, and TX. Supporting shipper: 
Williamsburg Press, Inc., Addison, IL 
60101. 

MC 105501 (Sub-4-^). filed December 
1,1980. Applicant: TERMINAL 
WAREHOUSE COMPANY, 1851 
Raddison Rd., N.E.. Blaine, MN 55434. 
Representative; Samuel Rubenstein, Post 
Office Box 5, Minneapolis, MN 55440. 
Liquor and materials and supplies used 
in the distribution and sale of liquor, 
between the facilities of Ed Phillips and 
Sons, located at St. Paul/Minneapolis, 
MN, on the one hand, and on the other 
hand, Fargo and Bismarck. ND. 
Supporting shipper Ed Phillips & Sons 
Company, Fargo, ND. 

MC 70557 (Sub-4-8TA), filed 
December 1,1980. Applicant: NIELSEN 
BROS. CARTAGE CO.. INC., 4619 West 
Homer St., Chicago, IL 60639. 
Representative: Carl L. Steiner, 39 South 


LaSalle St.. Chicago, IL 60603. (1) 
Containers, container ends and 
closures; (2) Commodities manufactured 
or distributed by manufacturers or 
distributors of containers when moving 
in mixed loads; and (3) materials, 
equipment and supplies used in the 
manufacture and distribution of 
containers, container ends and closures 
(except in bulk) between points in and 
East of MN, IA. MO, OK. and TX. 
Restricted to traffic originating at or 
destined to the facilities of Brock way 
Glass Company. Supporting shipper 
Brockway Glass Co., Inc., MCullough 
Ave., Brockway, PA 15824. 

MC 152930 (Sub-54-lTA), filed 
December 1,1980. Applicant: 
BOTTAMILLER ENTERPRISES. INC., 
12121 N. Springmill Road, Carmel, IN 
46032. Representative: Richard D. Howe, 
600 Hubbell Building, Des Moines, IA 
50309. Extension cords, electrical wire, 
battery jumper cables, drop lights, 
speaker wire, and trouble lights, and 
parts, materials, and supplies used in 
the distribution and sale of the 
foregoing commodities, from Carmel, IN, 
to Sparks, NV, San Francisco and Los 
Angeles, CA. Supporting shipper; Wood 
Wire Products, Inc. 510 3rd Avenue, 

S.W., P.O. Box 675. Carmel, IN 46032. 

MC 117370 (Sub-4-2TA), filed 
November 28,1980. Applicant: 
STAFFORD TRUCKING. INC., 2155 
Hollyhock Lane, Elm Grove, WI 53122. 
Representative: Richard A. Westley, 

4506 Regent Street, Suite 100, Madison, 
WI 53705. Candy, confectionery and 
display and advertising materials 
relating thereto. From the facilities of 
Tootsie Roll Industries, Inc., at or near 
Chicago. IL to Milwaukee. WI, 
Indianapolis, IN, Minneapolis, MN, 
Cleveland, Cincinnati and Columbus, 
OH, Des Moines, LA, Grand Rapids and 
Detroit, MI, and Omaha, NE, and points 
in their respective Commercial Zones. 
ETA seeking up to 120 days authority. 
Supporting shipper: Tootsie Roll 
Industries, Inc., 7401 South Cicero 
Avenue, Chicago, IL 60629. 

MC 144630 (Sub-4-14TA), filed 
November 28,1980. Applicant: STOOPS 
EXPRESS, INC., 2239 Malibu Court, 
Anderson, IN 46011. Representative: 
Donald W. Smith, P.O. Box 40243, 
Indianapolis, IN 46240. Frozen 
foodstuffs, materials, equipment and 
supplies used in the manufacture and 
distribution of foodstuffs, between the 
facilities of Stouffer Foods Corporation 
in Cuyahoga County, OH on the one 
hand, and on the other, points in WA. 
OR. CA, AZ. NE, ID. MT. WY, UT, CO. 
and NM. Supporting shipper Stouffer 
Foods Corporation, Harper Road, Solon, 
OH 44139. 
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MC 111812 (Sub-419TA), filed 
November 24.1980. Applicant: 
MIDWEST COAST TRANSPORT. INC., 
P.O. Box 1233, Sioux Falls. SD 57117. 
Representative: Lamoyne Brandsma 
(same address as applicant). (1) Such 
commodities as are dealt in by 
wholesale and retail grocery store 
outlets (except commodities in bulk); 
and (2) Materials. equipment and 
supplies used in the manufacture and 
distribution of commodities named in 
(1) above, between Cook, Du Page and 
Lake Counties, 1L on the one hand, and, 
on the other. King County, WA. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: 
Continental Arctic, 601 S.W. 7th Street, 
Renton, WA. 98055. 

MC 111812 (Sub-4-20TA), filed 
November 21.1980. Applicant: 
MIDWEST COAST TRANSPORT, INC., 
P.O. Box 1233, Sioux Falls. SD 57117. 
Representative: R. H. Jinks (same 
address as applicant). Non-exempt food 
and kindred products, between points in 
FL on the one hand, and, on the other, 
points in the\U.S. There are 6 supporting 
shippers. • # 

MC 138569 (Sub-4-lTA), filed 
November 28,1980. Applicant: 

BRAITHWAITE TRUCKING. INC., 3819 
Sunset Drive, Rapid City. SD 57701. 
Representative: David Stanton. 2040 
West Main, Suite 202, Rapid City, SD 
57701. Crushed rock products from 
points in Pennington and Fall River 
Counties SD to points in Scottsbluff and 
Morrill Counties, NE. and return to 
points in Pennington and Fall River 
Counties, SD. Supporting shipper: Great 
Western Sugar Company, 

Transportation and Traffic, P.O. Box 
5308 Terminal Annex, Denver, CO 80217. 

The following applications were filed 
in Region 5. Send protests to: Consumer 
Assistance Center. Interstate Commerce 
Commission, Post Office Box 17150, Fort 
Worth, TX 76102. 

MC 29910 (Sub-5-67TA), filed 
December 3,1980. Applicant: ABF 
FREIGHT SYSTEM. INC., 301 South 
Eleventh Street. Fort Smith, AR 72901. 
Representative: Joseph K. Reber 
(address same as applicant). Paper, 
paper products, supplies, and materials 
used in the manufacture and 
distribution thereof, Between Berks 
County, PA; Baltimore and Ann Arundel 
Counties, MD, on the one hand, and, on 
the other, points in the United States 
(except AK and HI). Supporting shipper. 
Reading White Hall Paper Board Co., 
P.O. Box 8, White Hall, MD 21161. 

MC 29910 (Sub-5-68TA), filed 
December 3,1980. Applicant: ABF 
FREIGHT SYSTEM, INC., 301 South 
Eleventh Street, Fort Smith, AR 72901. 


Representative: Joseph K. Reber 
(address same as applicant). Rough steel 
castings, power pumps, railway car 
adapters, railway car/locomotive 
wheels, axles, brake shoes, railway car 
or locomotive, between Quemahoning, 
PA, on the one hand, and. on the other, 
points in the United States (except AK 
and HI). Supporting shipper: Abex 
Corporation. 530 Fifth Avenue, New 
York, NY 10036. 

MC 52460 (Sub-5-20TA), filed 
December 3,1980. Applicant: ELLEX 
TRANSPORTATION, INC., 1420 W. 35th 
St., P.O. Box 9637, Tulsa. OK 74107. 
Representative: Don E. Kruizinga, 1420 
W. 35th St.. P.O. Box 9637. Tulsa, OK 
74107. Textiles, From points in the state 
of N.C. on the one hand, to points in the 
states of AL, AR, CO, FL, GA, IL. I A, KS, 
LA. MS. MO, NM, NE, OK. SC, TN. and 
TX. on the other. Supporting shipper: 
Southern Textiles, Inc., 11448 Reeder 
Rd.. Gallas, TX 75229. 

MC 105463 (Sub-5-lTA), filed 
December 2,1980. Applicant: C. E. 
HORNBACK, INC.. 2nd & Siegil Streets. 
Tama, IA 52339. Representative: James 
M. Hodge, 1980 Financial Center, Des 
Moines. IA 50309. Contract irregular 
Paper and paper articles, and materials, 
supplies, and equipment used in the 
manufacture of paper and paper 
articles, (1) From Tama, IA to points 
within the Grand Rapids, MI commercial 
zone, and (2) from Chicago, IL to Tama, 
IA, under continuing contract(s) with 
Packaging Corporation of America. 
Supporting shipper(s): Packaging 
Corporation of America, P.O. Box 1408, 
Evanston, IL 60204. 

MC 111401 (Sub-5-22TA), filed 
December 2.1980. Applicant: 
GROENDYKE TRANSPORT. INC., P.O. 
Box 632, 2510 Rock Island Blvd., Enid, 

OK 73701. Representative: Victor R. 
Comstock, Vice President, Traffic (same 
as applicant). Arsenic acid, in bulk, in 
tank vehicles, from Brownsville, TX to 
Bryan, TX. in foreign commerce only. 
Supporting shipper: Pennwalt 
Corporation. P.O. Box 3608, Bryan, TX 
77801. 

MC 119700 (Sub-5-10TA). filed 
December 3,1980. Applicant: STEEL 
HAULERS, INC., 306 Ewing Avenue. 
Kansas City. MO 64125. Representative: 
Frank W. Taylor. Jr.. 1221 Baltimore 
Ave., Suite 600. Kansas City, MO 64105. 
Iron and steel article between Harris, 
Dallas and Tarrant Counties, TX, on the 
one hand, and, on the other, points in 
AR. IL. IN, IA. KS. KY. LA, MI. MN. MS. 
MO, NE, OH, OK, SD. TN and WI. 
Supporting shipper: There are nine 
supporting shippers. 

MC 121661 (Sub-5-lTA), filed 
December 3,1980. Applicant: VAN WYK 


FREIGHT LINES. INC., Box 70. Grinnell. 
IA 50112. Representative: Mr. Russell H. 
Wilson, 4400 Merle Hay Road. Des 
Moines. IA. 50310. General commodities 
(except those of unusual value. Class A 
and B explosives, household goods, 
commodities in bulk, commodities 
requiring special equipment.) between 
Moline, IL., and Iowa City. Cedar 
Rapids, Newton. Marshalltown, 
Oskaloosa, Waterloo, and Kellogg, IA. 
Supporting shippers: 13. 

Note.—Applicant intends to tack and 
interline. 

MC 124174 (Sub-5-3lTA), filed 
December 3,1980. Applicant: MOMSEN 
TRUCKING CO.. 13811 “L” Street. 
Omaha, NE 68137. Representative: Karl 
E. Momsen, 13811 “L" Street, Omaha, 

NE 68137. General commodities (except 
classes A and B explosives, household 
goods as defined by the Commission, 
and commodities in bulk), between 
points in the U.S., restricted to traffic 
originating at or destined to the facilities 
of or used by Ardan. Inc. Supporting 
shipper(s): Ardan, Inc., 2320 Euclid 
Avenue, Des Moines, IA 50310. 

MC 126118 (Sub-5-39TA), filed 
December 3,1980. Applicant: CRETE 
CARRIER CORPORATION. P.O. Box 
81228. Lincoln, NE 68501. 

Representative: David R. Parker, P.O. 
Box 81228, Lincoln, NE 68501. Such 
commodities as are dealt in and used by 
wholesale grocery and general 
merchandise stores (except in bulk). 
between Omaha, NE, on the one hand, 
and. on the other, pts ii> the US (except 
AK, HI and NE). Supporting shipper: 
Hinky Dinky Supermarkets, 4206 South 
108 Street, Omaha. NE 68137. 

MC 133494 (Sub-5-lTA), filed 
December 3,1980. Applicant: E. W. 
BELCHER TRUCKING, INC., Rt. 1. Box 
757-M, Sanger. TX 76266. 
Representative: Harry F. Horak, Suite 
115, 5001 Brentwood Stair Rd., Fort 
Worth, TX 76112. Soybean meal (except 
in bulk in tank vehicles) from points in 
KS to points in TX. Supporting shippers: 
Nathan Segal & Co., 2100 W Loop S, 
Suite 610, Houston. TX 77027; J. Paul 
Smith Co., 518 Fort Worth Club Bldg.. 
Fort Worth, TX 76102. 

MC 134134 (Sub-5-6TA), filed 
December 3,1980. Applicant: 
MAINLINER MOTOR EXPRESS. INC.. 
4202 Dahlman Avenue, P.O. Box 7439. 
Omaha, NE 68107. Representative: 
Lavem R. Holdeman, P.O. Box 81849. 
Lincoln, NE68501. Such commodities as 
are dealt in by food, grocery, and drug 
stores (except in bulk), between the 
facilities of Federal Warehouse 
Company, at or near East Peoria, IL, on 
the one hand, and, on the other, points 
in NY. NJ. MA. PA. MD. KY. OH, MI. IN. 
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Supporting shipper: Federal Warehouse 
Company. 200 National Road, East 
Peroria. IL 61011. 

MC 135861 (Sub-5-17TA), filed 
December 3.1980. Applicant: LISA 
MOTOR LINES, INC., P.O. Box 4550, 

Fort worth, TX 76106. Representative: 
Billy R. Reid, 1721 Carl Street, Fort 
Worth, TX 76103. Contract, Irregular. 
Foodstuffs, and materials, equipment 
and supplies used in the manufacture 
and distribution of foodstuffs, between 
points in the U.S. Supporting shipper 
Mrs. Smith’s Frozen Foods Co., P.O. Box 
298. Pottstown, PA 19464. 

MC 143701 (Sub-5-10TA), filed 
December 3,1980. Applicant: HODGES 
FREIGHT LINES, INC., P.O. Box 20247. 
Kansas City, MO 64079. Representative: 
Lester C. Arvin, 814 Century Plaza 
Building, Wichita, KS 67202. Chemicals 
and cleaning supplies and sanitation 
materials, Fronj Atlanta, GA, to Los 
Angeles and Santa Clara, CA; Denver, 
CO; Miami and Orlando, FL Chicago, IL; 
F.dmonston, MD; Boston, MA; Detroit, 

MI; St. Paul, MN; Kansas City and St. 
Louis, MO; Springfield, NJ; Albuquerque, 
NM; Cleveland, OH; Pittsbuigh, PA; 
Dallas and Houston, TX; and Seattle. 
WA. Supporting shipper(s): ZEP 
Manufacturing Company, 1310 Seaboard 
Industrial Blvd., Atlanta, GA 30318. 

MC 144603 (Sub-5-3lTA), filed 
December 1,1980. Applicant: F.M.S. 
TRANSPORTATION, INC., 2564 Harley 
Drive, Maryland Heights, MO 63043. 
Representative: Laura C. Berry (same 
address as applicant). Lumber or wood 
products; except furniture, from 
Amarillo, TX, and its commercial zone, 
to AZ, UT. CO, NM; and points in and 
east of WI, LA, MO. AR and LA (except 
FL) (restricted to traffic from or to the 
facilities of Maywood Incorporated, or 
its customers). Supporting shipper: 
Maywood Incorporated, P.O. Box 30550, 
Amarillo. TX 79120. 

MC 144622 (Sub-5-62TA), filed 
December 3.1980. Applicant: GLENN 
BROS. TRUCKING, INC., P.O. Box 9343, 
Little Rock, AR 72219. Representative: J. 
B. Stuart, P.O. Box 179, Bedford, TX 
76201. General Commodities (except 
household goods as defined by the 
Commission and Classes A and B 
explosives), from the facilities of Ohio 
Valley Shippers Association and its 
members facilities in OH, KY, and IN to 
points in the United States (except AK & 
Hi). Supporting shipper: Ohio Valley 
Shippers Association, 1428 Dalton St., 
Cincinnati, OH 45214. 

MC 146553 (Sub-5-7TA), filed 
December 3,1980. Applicant: ADRIAN 
CARRIERS, INC., 1826 Rockingham 
Road, Davenport, IA 52808. 
Representative: James M. Hodge, 1980 


Financial Center, Des Moines, LA 50309. 
Malt beverages, wine and liquor (except 
in bulk), from points in KY. NJ. NY and 
OH to ponts in IA and IL Supporting 
shippers): Saelens Beverages, Inc., 7819 
42nd Street, West, Rock Island, IL 61201; 
Flynn Beverage Company, Inc., 909 
Floral Lane, Davenport, LA 52802; D & B 
Sales Co.. 2335 East 2nd, Galesburg, IL 
61401; Standard Wine & Liquor Co., 1620 
W. Chanute Rd., Peoria, IL 61615. 

MC 152707 (Sub-5-lTA), filed 
December 2,1980. Applicant: S.O.O, 
TRUCKING CO.. (James Osmus, 

Kenneth R. Spaeth and Ron Osmus, 
d.b.a.) a partnership, P.O. Box 528, 
Okeene, OK 73763. Representative: C. L 
Phillips, Room 248, Classen Terrace 
Bldg,, 1411 N. Classen, Oklahoma City, 
OK 73106. Contract, Irregular, Bulk 
Flour, in shipper owned trailers, from 
Okeene, OK to points in NM and TX. 
Supporting shipper: Okeene Milling Co., 
P.O. Drawer D, Okeene, OK 73763. 

MC 152982 (Sub-5-lTA), filed 
December 3,1980. Applicant: 
CLEVELAND TRANSPORTATION 
CORP. 3rd & Hubbard Sts., Sheldon, LA 
51201. Representative: Edward A. 
O'Donnell, 1004 29th St., Sioux City, IA 
51104. Contract Irregular, General 
Commodities (Except Classes ABB 
Explosives, household goods, 
commodities requiring Special 
Equipment), Between points in CO, FL, 
IA. IL, IN, KS. MI, MN, MO, ND. NE. 

NM. OK. SD, TN. UT. WI and WY. 
Supporting shippers: Mix-Rite, Inc., RR 1 
Sioux Center, LA 51250; Cleveland 
Distributing Co., 3rd & Hubbard Sts., 
Sheldon, LA 51201; Henning Distributing 
Co., 3rd & Hubbard Sts., Sheldon, IA 
51201. 

MC 200 (Sub-5-68TA), filed December 
5 1980. Applicant: RISS 
INTERNATIONAL CORPORATION. 

P.O. Box 100, 215 W. Pershing Road. 
Kansas City, MO 64141. Representative: 
H. Lynn Davis (same as applicant). 
General Commodities, (except 
Household Goods as defined by the 
Commission, and classes ABB 
explosives), between all points in the 
U.S. Supporting shippers: There are 32. 

MC 8544 (Sub-5-lTA), filed December 
5,1980. Applicant: GALVESTON 
TRUCK LINES CORP., 7415 Wingate. 
Houston. TX 77011. Representative: 
William E. Collier, 8918 Tesoro Drive. 
Suite 515, San Antonio, TX 78217. 

Freight in steamship containers, 
between Houston and Galveston, TX 
(and points within the commercial zones 
thereof on the one hand, and, on the 
other, points in AR, KS, LA. MO, OK. 
and TX. Supporting shipper: Lykes Bros. 
Steamship Co., Inc., 300 Poydras St.. 

New Orleans, LA 70130. 


MC 35320 (Sub-5-40TA), filed 
December 5,1980. Applicant: T.I.M.E.- 
DC, INC., 2598 74th Street, P.O. Box 
2550, Lubbock. TX. 79408. 
Representative: Kenneth G. Thomas 
(same address as applicant). Common, 
regular. General Commodities, except 
household goods as defined by the 
Commission, and Classes A and B 
explosives, serving Amarillo, TX. and its 
commercial zone as an off-route point in 
connection with carrier’s otherwise 
authorized regular-route operations. 
Supporting shippers: Nine. 

Note.—Applicant intends to tack and 
interline. 

MC 41116 (Sub-5-28TA), filed 
December 4,1980. Applicant: 
FOGLEMAN TRUCK LINE, INC., P.O. 
Box 1504, Crowley, LA 70526. 
Representative: Byron Fogleman, P.O. 
Box 1504, Crowley. LA 70526. Contract, 
Irregular; (1) Paper and paper products 
(except in bulk), (2) Materials and 
supplies used in manufacture, 
distribution or sale of (7) (except in 
bulk), between the facilities of 
Westvaco (1) New Orleans, LA on the 
one hand and on the other points in the 
US (except AL AK, AR, HI. IA, IL IN. 
KY, KS, MI, MO, MS, NE, OK, TN, and 
TX) and (2) Wellsburg, WV on the one 
hand and on the other points in the U.S. 
(except AK and HI). Supporting shipper: 
Westvaco, 1400 Annunciation, New 
Orleans, LA 70160. 

MC 88380 (Sub-5~4TA), filed 
December 5.1980. Applicant: REB 
TRANSPORTATION CO.. INC., 2400 
Cold Springs Road, Fort Worth, TX 
76106. Representative: Clint Oldham, 
1108 Continental Life Building, Fort 
Worth, TX 76102. Prefabricated or 
knocked-down buildings and materials 
and supplies used in the manufacture or 
installation thereof, from Los Angeles, 
CA to Arthur. TX. Supporting shipper: 
MBM International, Inc., 1103 W. Poly 
Webb Rd., Arlington. TX. 

MC 99427 (Sub-5-7TA), filed 
December 5,1980. Applicant: ARIZONA 
TANK LINES, INC., 666 Grand Avenue, 
Des Moines, IA 50309. Representative: E. 
Check, 666 Grand Avenue. Des Moines, 
IA 50309. Naptha, in bulk, from Los 
Angeles County, CA to Inspiration, AZ. 
Supporting shipper: Inspiration 
Consolidated Copper Company. P.O. 

Box 4444 Claypool. AZ 85532. 

MC 101186 (Sub-5-lTA), filed 
December 5,1980. Applicant: ARLEDGE 
TRANSFER. INC., Highway 34 West, 

P.O. Box 157, Burlington, LA 52001. 
Representative: William L. Fairbank, 

1980 Financial Center, Des Moines, IA 
50309. Common; Regular. General 
commodities, except Classes A and B 
explosives, household goods, and 
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commodities in bulk, between 
Burlington, IA. and Kansas City. MO. 
and points in their commerical zones, 
from Burlington over U.S. Highway 34 to 
junction Interstate Highway 35. thence 
over Interstate Highway 35 to Kansas 
City, and return over the same route, 
serving no intermediate points. 
Supporting shipper: There are 12 shipper 
support statements. 

Note.—Applicant intends to tack with its 
existing authority and to interline with other 
carriers. 

MC 106398 (Sub-5-51). Tiled December 
5.1980. Applicant: NATIONAL 
TRAILER CONVOY. INC., 705 South 
Elgin, Tulsa, OK 74120. Representative: 
Gayle Gibson, Director of Traffic, 
National Trailer Convoy, Inc.. 705 South 
Elgin. Tulsa. OK 74120. Metal Products, 
from Ports of Houston, TX and 
Baltimore, MD. to Points in LA, IL, OH, 
IN. MN, KY. NE. MO. KS. Wl. MI. ND. 
SD, PA and WV. Supporting shipper 
Wilmod Company, 21 West Lake Street, 
Northlake, IL 60164. 

MC 107496 (Sub-5-40TA), Tiled 
December 5.1980. Applicant: RUAN 
TRANSPORT CORPORATION. 666 
Grand Avenue, Des Moines, 1A 50309. 
Representative: E. Check. 666 Grand 
Avenue, Des Moines, LA 50309. Acids & 
chemicals, in bulk, between points in 
UT. WY. ID & NV. Supporting shipper: 
Van Waters & Rogers. P.O. Box 2369, 650 
West 8th South, Salt Lake City. UT 
84110. 

MC 114274 (Sub-5-7TA). filed 
December 5.1980. Applicant: VITAUS 
TRUCK LINES, INC.. 137 N E. 48th St. 

PL, P.O. Box 1703. Des Moines. LA 50306. 
Representative: William H. Towle, 180 
North LaSalle St.. Suite 3520. Chicago. IL 
60601. Phone 312-332-5106. Carbonated 
and Noncarbonated Beverages and 
Packaging Materials . From the facilities 
used by Mid-Continent Bottlers. Inc. at 
Cedar Rapids and Des Moines. LA, Flint. 
MI, Kansas City and St. Louis, MO, and 
Omaha, NE to Points in AR, CO. IL, IN, 
KS, KY. ML MN. MO. NE. ND, OH. OK. 
TN. & WI. Supporting shipper: Mid 
Continent Bottlers, 1679 N. E. 51st Ave., 
Des Moines, IA 50304. 

MC 119700 (Sub-5-11TA). Tiled 
December 5.1980. Applicant: STEEL 
HAULERS. INC., 306 Ewing Avenue. 
Kansas City. MO 64125. Representative: 
Frank W. Taylor, Jr., 1221 Baltimore 
Ave., Suite 600, Kansas City, MO 64105. 
Iron and steel articles, between points 
in Shawnee County, KS. on the one 
hand, and, on the other, points in AR, IL, 
IN, IA. KY, LA, MI. MN, MS. MO, NE, 
OH. OK. SD. TN. TX AND Wl. 
Supporting shipper. The Capital Iron 
Works Co., 7th & Adams, P.O. Box 2098, 
Topeka. KS 66601. 


MC 119700 (Sub-5-12TA). filed 
December 5,1980. Applicant: STEEL 
HAULERS. INC.. 306 Ewing Avenue, 
Kansas City. MO 64125. Representative: 
Frank W. Taylor, Jr., 1221 Baltimore 
Ave., Suite 600, Kansas City, MO 64105. 
Iron and steel articles, from Madison 
County, NE to points in KY, OH, PA and 
TN. Supporting shipper: Nucor Steel 
Division, P.O. Box 309, Norfolk. NE 
68701. 

MC 120770 (Sub-5-2TA). filed 
December 5,1980. Applicant: KANSAS 
CARTAGE CO., P.O. Box 15277, 712 
Sunshine Rd.. Kansas City, KS 66115. 
Representative: Bruce C. Harrington, Ks 
Credit Union Bldg., 1010 Tyler, Suite 
110L, Topeka. KS 66612. Part (1) 

Concrete pipe, concrete manholes, 
prestressed concrete and prestressed 
concrete accessories; equipment . 
materials and supplies used in the 
manufacture and installation of the 
above, from the Commercial Zone of 
Kansas City, KS to points and places in 
MO; IA; NE; AR and OK. Part (2) Boom 
sections, counterweights, tools, 
equipment, supplies and materials used 
in the installation and erection of 
concrete forming material, from the 
Commercial Zone of Kansas City, KS to 
points and places in MO; LA; NE; AR 
and OK. Part (3) Steel windows, steel 
buildings, steel rebar, steel joists, steel 
mesh, lumber, concrete form material 
and the equipment, materials and 
supplies used in the installation of 
concrete forming material, from the 
Commercial Zone of Kansas City, KS to 
points and places in MO. Supporting 
shippers: Omega Concrete Systems, Inc., 
P.O. Box 11247, Kansas City. KS 66111, 
Lift, Inc., P.O. Box 11247, Kansas City, 

KS 66111, The Ceco Corporation, 1400 
Kensington Rd.. Oakbrook. IL 60521. 

MC 120952 (Sub-5-lTA) filed 
December 5.1980. Applicant: REX 
TRUCK LINE. INC., P.O. Box 1106. New 
Iberia, LA 70560. Representative: Ronald 
Marchand, Route 1, Box 321-B. 

Lafayette, LA 70505. Oilfield drillings 
rigs, drill strings when moving with 
drilling rigs, and related drilling rig 
component parts, between all points in 
LA and all points in TX. Supporting 
shippers: National Supply Co., P.O. Box 
1265, New Iberia. LA. Resource Drilling 
Co., P.O. Box 52177, Lafayette, LA. 
Loffland Bros. Co., P.O. Box 459. New 
Iberia, LA. 

MC 121805 (Sub-5-lTA) filed 
December 5,1980. Applicant: 
ARKANSAS EXPRESS. INC., 1200 
Arkansas Avenue. North Little Rock, AR 
72114. Representative: James M. 

Duckett 221 West Second, Suite 411, 
Little Rock, AR 72201. Common, Regular: 
General Commodities (except those of 


unusual value, Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment), (1) Between Little Rock, AR 
and the Arkansas-Missouri State Line 
over U.S. Highway 67, serving all 
intermediate points. (2) Between 
Memphis. TN and Henderson, AR. From 
Memphis over Interstate Highway 40 to 
its junction with U.S. Highway 61, then 
over U.S. Highway 61 to its junction 
with U.S. Highway 63. then over U.S. 
Highway 63 to its junction with U.S. 
Highway 62. then over U.S. Highway 62 
to Henderson, and return over the same 
route, serving all intermediate points 
between Memphis TN and Hoxie. AR (3) 
Between Jonesboro. AR and the 
Arkansas-Missouri State Line. From 
Jonesboro over U.S. Highway 49 to its 
junction with U.S. Highway 62, then 
over U.S. Highway 62 to the Arkansas- 
Missouri State Line, and return over the 
same route, serving ail intermediate 
points. (4) Between Corning, AR and 
Piggott, AR over U.S. Highway 62, 
serving all intermediate points. (5) 
Between Walnut Ridge. AR and 
Paragould. AR over Arkansas Highway 
25, serving all intermediate points. (6) 
Between Jonesboro, AR and Wynne. AR 
over Arkansas Highway 1. serving all 
intermediate points. (7) Between 
Jonesboro, AR and Blytheville, AR over 
Arkansas Highway 18, serving all 
intermediate points. (8) Between Marked 
Tree, AR and Osceola, AR over 
Arkansas Highway 140, serving all 
intermediate points. (9) Between 
Memphis, TN and Blytheville, AR. From 
Memphis over Interstate Highway 40 to 
its junction with U.S. Highway 61, then 
over U.S. Highway 61 to Blytheville, and 
return over the same route, serving ail 
intermediate points. All routes to be 
tacked at common points of joinder and 
with existing authority. There are 38 
supporting shippers. 

Note.—Applicant intends to interline at 
Memphis. TN. Little Rock and Fort Smith. AR. 

MC 126822 (Sub-5-38TA). filed 
December 5,1980 Applicant: 
WESTPORT TRUCKING COMPANY. 
15580) South 169 Highway. Olathe, KS 
66061. Representative. John T. Pruitt 
(same as applicant). Foodstuffs between 
points in CA and WA on the one hand, 
and points in the U.S. on the other. 
Supporting shipper: Martin Sales 
Company, Inc., P.O. Box 6358, San Jose. 
CA 95150. 

MC 134142 (Sub-5-4Ta), filed 
December 5,1980. Applicant: BROWN 
REFRIGERATED EXPRESS, INC.. P.O. 
Box 603, Fort Scott. KS 66701. 
Representative: Wilburn L Williamson. 
Suite 615-East, The Oil Center. 2601 
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Northwest Expressway, Oklahoma City, 
OK 73112. Contract; Irregular. 

Foodstuffs, between Carthage, MO, on 
the one hand, and, on the other, points 
in the U.S. Supporting shipper: Mid- 
America Farms, Inc.. P.O. Box 1837 SSS, 
800 W. Tampa, Springfield, MO 65805, 

MC 135678 (Sub-5-15TA), filed 
December 5,1980. Applicant: 
MIDWESTERN TRANSPORTATION, 
INC., 20 S.W. 10th, Oklahoma City, OK 
73125. Representative: C. L Phillips, 
Licensed Practitioner, Room 248 Classen 
Terrace Bldg., 1411 N. Classen, 

Oklahoma City, OK 73106. (1) Steel Door 
Frames, Window Frames, set up and 
knocked down, and (2) Materials and 
Supplies used in the manufacture and 
distribution thereof in (1) above, 
between Bums Flat, OK and points in 
AZ. NV and CA. Supporting shipper 
Elco Metal Products Corp., Bldg. 220, 

Box 100, Bums Flat. OK 73624. 

MC 135678 (Sub-5-16TA), filed 
December 5,1980. Applicant: 
MIDWESTERN TRANSPORTATION, 
INC., 20 S.W. 10th, Oklahoma City, OK 
73125. Representative: C. L. Phillips, 

Room 248, Classen Terrace Bldg., 1411 
N Classen, Oklahoma City, OK 73106. 
Wooden Jams, between points in AR 
and CA. Supporting shipper: Sigma 
Manufacturing Company, 3003 Industrial 
Park Road, Van Buren, AR. 

MC 142731 (Sub-5-2TA). filed 
December 5,1980. Applicant: 

WOODARD TRUCKING, 602 West 
Coldren, Oberlin, KS 67749, 
Representative: Wesley J. Woodard, 602 
West Coldren, Oberlin, KS 87749. Dry 
Processed Feed and Feed Ingredients 
bags and bulk, between the facilities of 
Cargill, Inc. in NE on the one hand and 
points in WY on the other. Supporting 
shipper: Cargill Inc., 103 West 3rd Street, 
McCook, NE 69001 

MC 144595 (Sub-5-lTA), filed 
December 5,1980. Applicant: ROBERT 
D. ANTHOLZ. d.b.a. PAWNEE GRAIN 
COMPANY, Route 3, Box 42, Pawnee 
City, NE 68420. Representative: Jack L. 
Shultz. P.O. Box 82028, Lincoln, NE 
68501. Contract, Irregular Lumber, 
lumber mill products and wooden 
products, between points in the US 
(except AK and HI) under a continuing 
contract(s) with Braun, Ray Bros. & 

Finley Co. Supporting shipper Braun, 

Ray Bros. & Finley Co., 400 Executive 
Building, Omaha. NE 68102. 

MC 144603 (Sub-5-32TA), filed 
December 5,1980. Applicant: F.M.S. 
TRANSPORTATION, INC., 2564 Harley 
Drive, Maryland Heights, MO 63043. 
Representative: Laura C. Berry (same 
address as applicant). (1) Furniture or 
fixtures; fabricated metal products, 
except ordnance; lumber or wood 


products; textile mill products: and (2) 
materials, equipment and supplies used 
in the manufacture, sale and 
distribution of commodities named in 
(1) between St. Louis, MO; Lewisville, 
AR; Philadelphia, PA: El Paso, TX and 
their respective commercial zones, on 
the one hand, and, on the other, points 
in the U.S. (except AK and HI). 
Supporting shipper: Falcon Products, 
Inc., 9387 Dielman Industrial Dr., St. 
Louis. MO 63132. 

MC 145441, (Sub-5-35TA), filed 
December 5.1980. Applicant: A.C.B. 
TRUCKING. INC., P.O. Box 5130; North 
Little Rock, AR 72119. Representative: 
Ralph ErBradbury, P.O. Box 5130, North 
Little Rock. AR 72119. General 
commodities, (except in bulk), between 
the facilities of Mid South Shippers 
Association, Inc., on the one hand, and 
on the other, points in the United States. 
Supporting shipper Mid South Shippers 
Association, Inc., 230 Willow Street, 
Nashville. TN 37210. 

MC 145441, (Sub-5-36TA), filed 
December 5,1980. Applicant: A.C.B. 
TRUCKING. INC., P.O. Box 5130, North 
Little Rock, AR 72119. Representative: 
Ralph E. Bradbury, P.O. Box 5130, North 
Little Rock, AR 72119. Foodstuffs, 
(except in bulk), between the facilities 
of Century and Associates, Inc., on the 
one hand, and on the other, points in the 
United States. Supporting shipper 
Century and Associates, Inc., 12607 
Hiddencreek Way. Cerritos, CA 90701. 

MC 145441, (Sub-5-37TA), filed 
December 5,1980. Applicant: A.C.B. 
TRUCKING. INC., P.O. Box 5130, North 
Little Rock, AR 72119. Representative: 
Ralph E. Bradbury, P.O. Box 5130, North 
Little Rock, AR 72119. Aluminum 
Extrusion Billets, from Trenton. OH, to 
points in the States of CA, LA. MD, NY, 
TX, VA, and WA; restricted to traffic 
originating at the facilities of Dart 
Metals. Inc. and destined to points in the 
above mentioned States. Supporting 
shipper: Dart Metals, Inc., P.O. Box 2251, 
Youngstown, Ohio 44504. 

MC 148776 (Sub-5-lTA), filed 
December 5,1980. Applicant: QUAD 
CITY SPOTTING SERVICE, INC., 1607 
West River Drive, P.O. Box 4168, 
Davenport. IA 52808. Representative: 
Joseph Winter, 29 South LaSalle Street, 
Chicago. IL 60603. Contract; irregular: 
Materials, equipment and supplies used 
in the manufacture and distribution of 
industrial, construction and agricultural 
machinery and equipment, from the 
facilities of The B. F. Goodrich Company 
at Frankling Park, IL to Davenport, IA 
and its Commercial Zone, under 
continuing contract(s) with The B. F. 
Goodrich Company, of Akron, OH. 
Supportin shipper(s): The B. F. Goodrich 


Company, 500 South Main Street, Akron, 
OH 44318. 

MC 149035 (Sub-5-2TA), filed 
December 5,1980. Applicant: HARLAN 
RUDD, P.O. Box 57. Drakesville, IA 
52552. Representative: Kenneth F. 
Dudley, P.O. Box 279, Ottumwa, IA 
52501. Contract irregular (1) Pasta, from 
the Ports of Entry on the International 
Boundary Line between the U.S. and 
Canada to pts in CA, IL, MN, OR and 
WA; (2) Soybean Meal and Beet Pulp 
Pellets, from pts in IA, MN and SD to pts 
in CA, OR and WA and pts on the 
International boundary Line between 
the U.S. and Canada; and (3) Frozen 
Foods, from pts in MN to pts in CA, OR. 
and WA and pts on the International 
Boundary Line between the U.S. and 
Canada, and from pts in WA to pts on 
the International Boundary Line 
between the U.S. and Canada, under 
continuing contracts with D.W. 
Henderson Products, Ltd. Supporting 
shipper: D. W. Henderson Products, Ltd.; 
119 Fairview Drive S.E.; Calgary, 

Alberta. Canada T2H 1B4. 

MC 149244 (Sub-ITA), filed December 
5,1980. Applicant: PEAKE, INC., 2022 
Ave. "A”, Kearney. NE 68447. 
Representative: E. Check, 666 Grand 
Avenue, Des Moines, IA 50309. Flyash, 
(A) Lincoln County. NE to WY. CO, KS 
and SD (B) from WY to NE, CO. KS and 
SD (C) from Council Bluffs, IA to NE. 
Supporting shipper: Plains Pozzolanic, 
P.O. Box 80268, Lincoln, NE 68501. 

MC 150004 (Sub-5-2TA), filed 
December 5,1980. Applicant: FRANK D. 
JAMES, d.b.a. F & J LEASING, 713 
Campbell, P.O. Box 13806, St. Louis, MO 
63147. Representative: Joseph E. 

Rebman, 314 North Broadway, 13th 
Floor, St. Louis. MO 63102. CTN tubes, 
cathode ray, television picture receiving 
or CTN televisions or vision receiving 
sets, radio receiving sets, phonographs, 
talking machines, tape or wire 
recorders, and parts, material, 
equipment and supplies used in the 
manufacture or assemply thereof, 
between Chicago. IL and Springfield, 

MO. Supporting shipper: Zenith Radio 
Corporation, 1900 North Austin Avenue, 
Chicago, IL 60639. 

MC 151661 (Sub-5-2TA), filed 
December 5,1980. Applicant: 
PROFESSIONAL CARGO SERVICES. 
INC., P.O. Box 9244, Wichita, KS 67277. 
Representative: Duane L. Zogleman, 

P.O. Box 9244, Wichita. KS 67277. 

General commodities, except those of 
unusual value, and except dangerous 
explosives . household goods as defined 
in practices of motor common carriers 
of household goods, 17 M.C,C, 147, 
commodities in bulk, commodities 
requiring special equipment, and those 
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injurious or contaminating to other 
lading. Between points in Sedgwick 
county. KS on the one hand and points 
in Russel county, KS; Ellis county, KS; 
and Trego county, KS, on the other 
hand. Supporting shippers: There are 38. 
Applicant intends to interline. 

MC 151819 (Sub-5-4TA), filed 
December 5,1980. Applicant: CARGO 
MASTER. INC.. 917 S. Harwood St, 
Dallas, TX 75201. Representative: D. 

Paul Stafford. P.O. Box 45538. Dallas. TX 
75245. Periodicals; from the facilities of 
Texas Color Printers, Inc. located at or 
near Dallas, TX to points in AZ, CA, 

WA. GA. PA. VA, NJ. NY, MI. KY, IL, 

TN. OH, and MA. Supporting shipper(s): 
Texas Color Printers, Inc., 4800 Spring 
Valley Rd., Dallas. TX 75240. 

MC 152171 (Sub-5-13TA), filed 
December 5,1980. Applicant: C & L 
TRUCKING, INC., P.O. Box 409. 

Judsonia, AR 72081. Representative: 
Timothy C. Miller. Suite 301,1307 Dolley 
Madison Bivd., McLean. VA 22101. 
Contract Irregular. (1) Chemicals, toilet 
preparations, soaps (except in bulkl (2) 
such commodities as are dealt in and 
sold by department stores, 
supermarkets, hardware stores and drug 
stores (except in bulk) and (3) 
equipment, materials and supplies used 
in the manufacture, sale and 
distribution of (1) and (2) (except in 
bulk) (a) between Clifton and Mays 
Landing. NJ. West Springfield, MA and 
Memphis, TN on the one hand, and, on 
the other, points in IL, IN. 1A, KS, KY, 
MA, MI. MN. MO. NE, NJ. OH. TN. WV, 
WI. NV. UT, CO. CA. WA and OR, and 
(b) between Sparks. NV. on the one „ 
hand, and, on the other, CA, CO, OR, 
WA and UT. under continuing contract 
with American Cyanamid Company. 
Supporting shipper: American Cyanamid 
Company. Berdan Avenue, Wayne, NJ 
07470. 

MC 152745 (Sub-5-lTA), filed 
December 5,1980. Applicant: LYLE OIL 
CO.. Ill South Fairway. Fairfield. TX 
75840. Representative: Larry G. 

Berkman, 900 Washington, Waco, TX 
76703. Contract: Irregular. General 
commodities (except classes A and B 
explosives , those of unusual value, 
household goods as defined by the 
Commission, commodities in bulk and 
those requiring special equipment) 
having a prior or subsequent interstate 
movement from and to the facilities of 
Texas Utilities Generating Company 
near Fairfield, TX, and points within 
Dallas. Tarrant, and Harris Counties, 
TX. Supporting shipper Texas Utilities 
Generating Company. P.O. Box 948, 
Fairfield. TX 75840. 

MC 152959 (Sub-5-lTA). filed 
December 5,1980. Applicant: MOBILE 


EXPRESS, INC., P.O. Box 8167, 6000 Sum 
Springs Road. Longview, TX 75607. 
Representative: Robert Nieman (same as 
applicant). Contract: Irregular; Modular 
homes, recreational vehicles, mobile 
homes, park model mobile homes and 
all related component parts thereof, 
between the facilities of Hairgrove 
Industries, Inc., Sundowner Travel 
Homes Division, on the one hand, and 
all points in the continental U.S., on the 
other. Supporting shipper Hairgrove 
Industries, Inc., Sundowner Travel 
Homes Division, P.O. Box 6195, 

Longview, TX 75604. 

MC 153004 (Sub-5-lTA), filed 
December 5,1980. Applicant: DAVE 
DAVENPORT AND SONS. INC., P.O. 

Box 41, Angleton, TX 77515. 
Representative: D. Paul Stafford, P.O. 

Box 45538, Dallas, TX 75245. 
Commodities the transportation of 
which, because of size or weight, 
require the use of special equipment and 
of related machinery parts and related 
materials and supplies when their 
transportation is incidental to the 
transportation by applicant of 
commodities which by reason of size or 
weight require special equipment; 
between points in TX, on the one hand, 
and on the other, points in NM, OK, AR, 
LA, MS, TX and CO. Supporting 
shipper(s): There are thirteen (13) 
supporting shippers supporting this 
application. Their statements may be 
examined in the Ft. Worth, TX regional 
office. 

MC 153007 (Sub-5-lTA), filed 
December 5,1980. Applicant: T.N.T. Ill, 
INC., 4606 Chicago Street Omaha, NE 
68132. Representative: Robert K. Frisch, 
Brown & Walker, 2711 Valley View 
Lane. Suite 101, Dallas. TX 75234. 
Passengers, baggage and athletic 
supplies, between points in NE on the 
one hand and points in IA, MO, KS OK, 
CO, TX. and SD on the other hand, in 
charter operations only. (Restricted to 
transportation of 32 or less passengers 
in sleeper equipped buses.) Supporting 
shippers: 8. 

MC 153009 (Sub-5-lTA), filed 
December 5,1980. Applicant: SPUR 
TRUCK LINE, INC., 5211 Allen, Houston. 
TX 77007. Representative: Thomas F. 
Sedberry, P.O. Box 2165, Austin, TX 
78768. (1) Machinery, equipment, 
materials and supplies used in, or in 
connection with the discovery, 
development, production, refining, 
manufacture, processing, storage, 
transmission and distribution of natural 
gas and petroleum and their products 
and byproducts, and machinery, 
equipment, materials and supplies used 
in, or in connection with the 
construction, operation, repair. 


servicing, maintenance and dismantling 
of pipe lines, including the stringing and 
picking up thereof, (2) Earth drilling 
machinery and equipment, and 
machinery, equipment, materials, 
supplies and pipe incidental to, used in, 
or in connection with (a) the 
transportation, installation, removal, 
operation, repair, servicing, 
maintenance and dismantling of drilling 
machinery and equipment, (b) the 
completion of holes or wells drilled, (c) 
the production, storage and 
transmission of commodities resulting 
from drilling operations at well or hole 
sites, and (d) the injection or removal of 
commodities into or from holes or wells, 
between points in Arkansas. Brazoria, 
Calhoun, Galveston, Harris, Jefferson, 
Jim Wells. Nueces, and San Patricio 
Counties, TX, on the one hand, and, on 
the other, points in LA. Supporting 
shipper There are 38 supporting 
shippers. 

MC 153012 (Sub-5-lTA), filed 
December 5,1980. Applicant: 
CAMPBELL TRUCKING AND HEAVY 
HAULERS, INC., 5905 East Ute, Tulsa, 
OK 74115. Representative: C. L. Phillips. 
Room 248, Classen Terrace Bldg.. 1411 
N. Classen, Oklahoma City, OK 73106. 
Machinery, equipment, materials and 
supplies used in or in connection with, 
the discovery, development, production, 
refining, manufacture, processing, 
storage, transmission, and distribution 
of natural gas and petroleum and their 
products and by-products, between 
Tulsa County, OK, on the one hand, and 
on the other, points in AL, AR, CO. FL. 
IL. KS. KY. LA, MI, MS. MT. NM. OH. 
PA, TX. UT and WY. Supporting 
shippers: Energy Exchanger Company. 
1844 North Garnett Road, Tulsa, OK 
74116; Western Supply Division, P.O. 
Box 2739, Tulsa, OK 74101; Superior 
Hard-Surfacing Co., Inc., P.O. Box 9397, 
Tulsa. OK 74107; Tuloka Fabricating, 
Inc., 28 N. Hudson, Tulsa, OK 74115. 

MC 153014 (Sub-5-lTA), filed 
December 5,1980. Applicant: LONE 
STAR COACHES. INC. P.O. Box 1074. 
Paris. TX 75460. Representative: Billy R. 
Reid, 1721 Carl Street, Fort Worth, TX 
76103. Passengers and their baggage, in 
the same vehicle with passengers, in 
charter operations, between points in 
TX on, east and north of U.S. Hwy 287. 
on the one hand, and. on the other, 
points in the U.S. Supporting shippers: 
23. 

MC 153018 (Sub-5-lTA). filed 
December 5,1980. Applicant: S & S 
CONSTRUCTION & EQUIPMENT 
COMPANY, 8734 North Troost. Kansas 
City. MO 64155. Representative: Tom B. 
Kretsinger, Kretsinger & Kret singer, 20 
East Franklin, Liberty, MO 64068. 
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Contract irregular. Iron and steel 
machine and earth moving equipment 
parts between all point in the U.S. 
Supporting shipper: Wheel Industries, 
6123 Deramus, Kansas City, MO 64120. 

The following applications were filed 
in Region 0. Send protests to: Interstate 
Commerce Commission, Region 6 Motor 
Carrier Board, P.O. Box 7413, San 
Francisco, CA 94120. 

MC 152964 (Sub-0-lTA), filed 
December 2,1980. Applicant: 
AGENTOURS, INC., 265 Vasquez Ave., 
San Francisco. CA 94127. 

Representative: John Paul Fischer. 256 
Montgomery St.. San Francisco, CA 
94104. Passengers and their baggage in 
special and charter operations limited to 
vehicles with a capacity of 19 
passengers or less, beginning at San 
Francisco, Los Angeles, San Diego and 
points in Orange County, CA and at Las 
Vegas and Reno, NV, extending to all 
points in the states of CA, NV, NM, AZ 
and UT, for 180 days. Supporting 
shippers: There are seventeen (17) 
shippers. Their statements may be 
examined at the Regional office listed. 

MC 152671 (Sub-6-2TA), filed 
December 1,1980. Applicant: ALL 
FREIGHT TRANSPORTATION. INC., 
P.O. Box 6699, Boise. ID 83707. 
Representative: David E. Wishney, P.O. 
Box 837, Boise. ID 83701. Contract 
Carrier\ Irregular routes: Such 
commodities as are dealt in or used by 
department discount and catalog stores 
between points in the U.S., except AK 
and HI, under continuing contract(s) 
with Modem Merchandising, Inc., for 
270 days. Supporting shipper: Modem 
Merchandising, Inc., Box 2007, Hopkins, 
MN 55343. 

MC 57254 (Sub-6-2TA), filed 
December 1,1980. Applicant: BEST¬ 
WAY FREIGHT LINES OF ARIZONA, 
1813 East Thomas Rd., Phoenix, AZ 
85016. Representative: Lewis P. Ames, 

111 West Monroe, 10th FL. Phoenix, AZ 
85003. Common carrier, regular routes, 
General commodities (except those of 
unusual value, Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and commodities requiring special 
equipment), between Los Angeles, CA 
and Reno, NV, serving all intermediate 
points, over I-Hwy 5, and U.S. Hwy 395, 
and return over the same routes. 
Authority is requested to tack, interline 
and serve commercial zones of all 
points, for 270 days. Supporting 
shippers: There are 23 supporting 
shippers. Their statements may be 
examined at the Regional Office listed. 

MC 11722 (Sub-6-9TA), filed 
November 28, 1980. Applicant: BRADER 
HAULING SERVICE, INC., P.O. Box 055, 


Zillah, WA 98953. Representative: Philip 
G. Skofstad, 1525 N.E. Weidler, Portland, 
OR 97232. (1) Paper cores. cones, tubes , 
containers and paper products . between 
Pierce and Clark Counties, WA on the 
one hand, and on the other, points in 
MT, OR and ID, and (2) paper and paper 
products, between Nez Perce County, ID 
on the one hand, and on the other, 
points in MT, OR and WA. For 270 days. 
Supporting shippers: Sonoco Products 
Company, 401 Alexander Ave., Tacoma. 
WA 98421, Potlatch Corporation, P.O. 
Box 1016, Lewiston, ED 83501. 

MC 152238 (Sub-6-lTA), filed October 
15,1980. Applicant: CALIFORNIA- 
AMERICAN TRUCKING, INC., P.O. Box 
288, Grenada, CA 96038. Representative: 
Guy D. Dodge (same as applicant). 

Paper bags, woven paper fabric bags, 
wrapping paper, and materials and 
supplies used in their manufacture, 
between points in Multnomah County, 
OR and Kings County, CA. on the one 
hand, and. on the other, points in AZ, 

CA, CO, ID. MT. NM, NV, OR. UT, WA. 
and WY. An underlying ETA has been 
filed. Supporting shipper: Chase Bag 
Company, Suite 1111, 814 Commerce 
Drive. Oak Brook, EL 60521. 

MC 147470 (Sub-6-2TA), filed 
December 1,1980. Applicant: RAY 
COBB TRANSPORTATION COMPANY. 
130 Railroad Street, Monrovia, CA 
91016. Representative: Richard C. Celio, 
2300 Camino Del Sol, Fullerton, CA 
92633. Contract Carrier, irregular routes: 
New or used automobiles; In secondary 
truckaway service, between points in 
NY. PA. NJ. MD. OH. IN, IL, FL, GA, AL, 
KS. NB, CO, CA and AZ, on the one 
hand, and. on the other, points in TX; 
and, between points in NY, PA. NJ. MD, 
OH. ML IL. FL. GA. AL. KS, NB. CO, AZ, 
and TX, on the one hand, and, on the 
other, points in CA, for the account of 
Lindamood Enterprises. Inc., for 270 
days. An underyling ETA seeks 120 days 
authority. Supporting shipper 
Lindamood Enterprises, Inc., P.O. Box 
392, Canyon, TX 79015. 

MC 143693 (Sub-6-2TA), filed 
November 28,1980. Applicant: DFC 
TRUCKING COMPANY. 17872 
Cartwright Road, Irvine, CA 92705. 
Representives: Floyd L Farano, 2555 E. 
Chapman Ave., Suite 415, Fullerton, CA 
92631; Alan F. Wohlstetter, 1700 K 
Street, N.W., Washington, D.C. 20008. 
Contract Carrier Irregular Routes: Fish — 
fresh, frozen and canned. Poultry —, 
fresh, frozen and canned. Meat —fresh, 
frozen and canned, Foodstuffs —dry, 
canned, packaged and frozen, Paper 
products —restricted to napkins, towels, 
printing in rolls, waxed and plain in 
boxes, cartons or on rolls, Fruit and fruit 
filling —fresh, dry, frozen or canned. 


Flour, donut mix, sugar, shortening, 
yeast, Flavorings, coffee —dry, packaged 
or canned. Restaurant supplies , i.e., 
table items such as napkins, china, 
glassware, flatware, silverware, carts, 
cloth products, utensils, cooking and 
serving equipment. Maintenance and 
janitorial equipment and supplies — 
including chemicals, cleaning powders, 
cleaning compounds and cleaner Equids, 
brooms, mops, brushes and pails. New 
and used furniture, fixtures and 
equipment used in the establishment of 
restaurants including but not limited to 
freezers, cooling boxes, tables, storage 
and display cases. Between points and 
places in the U.S. except AK and HI for 
270 days. Restriction: Applicant agrees 
to the acceptance of restrictions against 
the transportation of any of the 
foregoing commodities in bulk or in tank 
trucks. Supporting shippers: (1) Delly 
Food Company, 17872 Cartwright Rd., 
Irvine, CA 92714, (2) Proficient Food 
Company, 17872 Cartwright Rd. Irvine, 
CA 92714, (3) Portion-Trol Foods, Inc., 
812 So. 5th Ave. Mansfield, TX 76063, (4) 
Winchells Donut House. 16424 Valley 
View Ave., La Mirada. CA 90637, (5) 
Denny’s Inc., 14256 E. Firestone Blvd., 
LaMirada, CA 90637. 

MC 140193 (Sub-6-2TA), filed 
November 28,1980. Applicant: RICH 
GRANT, INC., 910 W. 24th St.. Ogden, 

UT 84401. Representative: Irene Warr, 
430 Judge Bldg., Salt Lake City, UT 
84111. Paper and allied products, from 
MN and WI to UT, WY, and ID, for 270 
days. Supporting shipper: Empire Paper, 
Inc., P.O. Box 16266, Salt Lake City, UT 
84118. 

MC 152531 (Sub-6-lTA), filed 
December 1,1980. Applicant: J C 8l G 
CO.. INC., P.O. Box 579. Pearce, AZ 
85625. Representative: A. Michael 
Bernstein, 1441 E. Thomas Rd., Phoenix, 
AZ 85014. Contract carrier, irregular 
route: Silica sand, from the 
Commonwealth Mine near Pearce, AZ to 
the Phelps Dodge Smelter site at or near 
Playas, NM, for the account of Duimich 
and Associates, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper. Duimich 
and Associates. 1647 N. Barkley. Mesa, 
AZ 85203. 

MC 142088 (Sub-8-lTA), filed 
November 28,1980. Applicant JOY 
MOTOR FREIGHT, INC. 1018 East 26th, 
Tacoma. WA 98421. Representative: 

Jack R. Davis, 1100 IBM Building. 

Seattle, WA 98101. General 
commodities (except commodities in 
bulk and Classes A&B explosives) 
between points in King, Pierce, Mason 
and Thurston Counties and points 
within the commercial zones of Tacoma 
and Seattle, WA for 270 days. An 
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underlying ETA seeks 120 days 
authority. Supporting shippers: There 
are 11 supporting shippers. Their 
statements may be examined at the 
Regional Office listed. 

MC 56664 (Sub-6-lTA), filed 
December 1,1980. Applicant: C. W. 

KEITH TRANSFER & WAREHOUSE 
CO., (P.O. Box 567), Phoenix, AZ 85001. 
Representative: Andrew V. Baylor, 337 
E. Elm St., Phoenix, AZ 85012. General 
commodities, between points in 
Maricopa County, AZ. on the one hand, 
and, on the other, points in those parts 
of Apache and Navajo Counties, AZ on 
and south of Interstate Hwy 40, and 
points in Gila County. AZ, for 270 days. 
An underlying ETA seeks 120 days 
authority. Supporting shippers: Young 
Public School, P.O. Box 123, Young, AZ 
85554; Young Auto. Box 38, Young, AZ 
85554; Boyse Mercantile, Box 286, St. Rt. 
288. Young, AZ 85554; Artie Storage 
Company, 2440 W. Lincoln. Phoenix, AZ 
85009; and Arrow Lifschultz Freight 
Forwarders, 2311 E. University Dr., 
Phoenix. AZ 85030. 

MC 141668 (Sub-6-lTA), filed 
December 1,1980. Applicant: 
LONGMONT TRANSPORTATION 
COMPANY, INC., 149 Kimbark St., 
Longmont, CO 80501. Representative: 

Jack B. Wolfe, 350 Capitol Life Center, 
1600 Sherman St., Denver, CO 80203. 
Contract carrier ; irregular routes, (1) 
Chemicals and cleaning compounds 
(except in bulk). (2) such commodities 
as are used by laundry and dry cleaning 
concerns and supplies thereof (except in 
bulk); and (3) materials, equipment and 
supplies used in the manufacture and 
distribution of commodities in Items (1) 
and (2) above (except in bulk) from 
points in CA, KY. MI, IL, OH, NJ. NY. 
and CT to the facilities of Katzson 
Brothers, Inc. at Denver, Co., under a 
continuing contract with Katzson 
Brothers. Inc. for 270 days. Supporting 
shipper: Katzson Brothers, Inc. 960 
Vallejo St.. Denver. CO 80204. 

MC 152410 (Sub-6-2TA), filed 
December 1,1980. Applicant: 
TRANSCON LINES, P.O. 92220, Los 
Angeles, CA 90009. Representative: 
Wentworth E. Griffin, Midland Bldg., 

1221 Baltimore Ave., Kansas City, MO 
64105. Contract carrier, irregular routes: 
general commodities (except household 
goods as defined by the Commission, 
and Classes A and B explosives), 
between points in the U.S. for 270 days. 
Supporting shipper: Port of Seattle, P.O. 
Box 1209, Seattle. WA 98111. 

MC 152962 (Sub-6-lTA), filed 
December 2,1980. Applicant: MILMOE- 
MAXI ENTERPRISES. INC., d.b.a. MAXI 
TRANSPORTATION, 9245 Reseda Blvd., 
Northridge, CA 91324. Representative: 


Milton W. Flack. 8383 Wilshire Blvd., 
Suite 900, Beverly Hills, CA 90211. 
Petroleum and petroleum products in 
bulk, in tank vehicles, between points in 
Los Angeles, Kern and Contra Costa 
Counties, CA, on the one hand, and 
points in AZ, CO, ID, MT, NM, NV, OR. 
TX. UT. WA and WY. on the other hand, 
restricted to the transportation of 
shipments originating at or destined to 
the facilities of Chevron U.S.A. Inc., for 
270 days. Supporting shipper: Chevron 
U.S.C. Inc., 575 Market St., San 
Francisco, CA 94105. 

MC 144572 (Sub-6-7TA). filed 
December 2,1980. Applicant: 

MONFORT TRANSPORTATION 
COMPANY, P.O. G. Greeley. CO 80631. 
Representative: Steven K. Kuhlmann, 
2600 Energy Center. 71717th St., Denver, 
GO 80202. Limestone, in bags, from 
Lucerne Valley, CA to Denver and 
Pueblo, CO. for 270 days. Supporting 
shipper: Pluess-Staufer Co., P.O. 825, 
Lucerne Valley, CA 92358. 

MC 152953 (Sub-6-lTA), filed 
November 25,1980. Applicant: R-T-I, 
INC., 7019 S. Alameda St., Los Angeles, 
CA 90001. Representative: R. K. Davies 
(same address as applicant). Foodstuffs 
and other commodities as are normally 
dealt with by packing houses or retail or 
wholesale foods stores between Los 
Angeles Commercial Zone, CA and 
points in AZ for 270 days. An underlying 
ETA seeks 120 days authority. 
Supporting shipper: Perk Foods. Inc./ 
Lewis Foods/CHB Foods 2849 East Pico 
Blvd., Los Angeles, CA 90023. 

MC 152410 (Sub-6-2TA), filed 
December 1,1980. Applicant: 
TRANSCON LINES, P.O. 92220. Los 
Angeles, CA 90009. Representative: 
Wentworth E. Griffin, Midland Bldg., 
1221 Baltimore Ave., Kansas City. MO 
64105. Contract carrier, irregular routes: 
general commodities (except household 
goods as defined by the Commission, 
and Classes A and B explosives), 
between points In the U.S. for 270 days. 
Supporting shipper Port of Seattle. P.O. 
Box 1209, Seattle, WA 98111. 

MC 111434 (Sub-6-3TA), filed 
December 1,1980. Applicant: DON 
WARD. INC., 241 West 56th Ave., 
Denver, CO 80216. Representative: 
Steven E. Napper, 1700 Western Federal 
Savings, Denver, CO 80202. Liquid 
concrete admixtures, in bulk, from 
points in Seattle, WA to points in CA, 
OR, NV, ID. UT. WY. MT. for 270 days. 
Supporting shippers): Master Builders, 
Lee at Mayfield Roads, Cleveland 
Heights, OH 44118. 

MC 144765 (Sub-6-4TA), filed 
December 2,1980. Applicant: 
WATERVILLE-CASCADE TRUCKING, 
INC., P.O. Box 1686, Wenatchee. WA 


98801. Representative: Robert G. 
Gleason, 112710th East, Seattle. WA 
98102. Children's furniture, camping and 
outdoor articles, toys and games, 
sporting goods and lawn and yard core 
goods, between points in the state of 
WA and points in all states except ND. 
SD. NB. KS, IA, AK. HI, RI, ME and AZ. 
for 270 days. Supporting shippers: Sitca 
Corp., 18249 Olympic Ave. So., Seattle. 
WA 98188; Leo A. Scherrer Co., 2840 
N.W. 93rd St., Seattle, WA 98117. 

MC 144765 (Sub-6-5TA), filed 
December 1,1980. Applicant: 
WATERVILLE-CASCADE TRUCKING. 
INC.. P.O. Box 1686. Wenatchee. WA 
98801. Representative: Robert G. 
Gleason, 112710th East, Seattle. WA 
98102. Alcoholic liquors, malt beverages 
and wine, from points in KY and NJ to 
points in WA, for 270 days. Supporting 
shipper: Alaska Distributors Co.. 4601 
Sixth Ave. South, Seattle, WA 98108. 

MC 147896 (Sub-6-3TA), filed 
December 1,1980. Applicant: WESTERN 
SONTEX, INC., P.O. Box 667. Seal 
Beach, CA 90740. Representative: Miles 
L Kavaller, 315 So. Beverly Dr.. Suite 
315, Beverly Hills, CA 90212. Contract 
carrier, Irregular routes: cornstarch, 
except in bulk, from Lafayette. IN, 
Upper Sandusky, OH and Fond du Lac. 
WI to points in CA for the account of 
Anheuser-Busch, Inc., Industrial 
Products Division, for 270 days. 
Supporting shipper: Anheuser-Busch. 
Inc., 721 Pestalozzi Street, St. Louis, MO 
63118. 

Agatha L. Mergenovich. 

Secretary. 

(FR Doc. 80-38738 Filed 12-13-80; fc45 am] 

BILUNG COO€ 703S-01-W 


[Finance Docket No. 29357F1 

Burlington Northern, Inc., Trackage 
Rights; Union Pacific Railroad 
Company, Exemption Under 49 U.S.C. 
10505 From 49 U.S.C. 11343-11346 

Decided December 4,1980. 

Background 

Burlington Northern, Inc. (BN) filed a 
petition for exemption under 49 U.S.C. 
10505 on May 5,1980. BN requested that 
its trackage rights agreement with Union 
Pacific be exempted from the 
requirement of obtaining prior 
Commission approval under 49 U.S.C. 
11343-11347. In response to this petition 
we published a notice in the Federal 
Register on July 1.1980. 45 FR 44408 
(1980), requesting comments on the 
proposed exemption. No comments were 
received. 
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Rail Exemption Authority 

As a general rule, administrative 
agencies apply the law in effect at the 
time of the decision when reaching 
decision in pending cases. See Zlffrin r 
Inc. v. United States, 318 U.S. 73, 78 
(1943) and Potomac Electric Power Co. 
v. United States. 584 F. 2d 1058,1066- 
1067 (D.C. Cir. 1978). Therefore, we will 
apply the law as amended by the 
Staggers Rail Act of 1980, (Pub. L No. 
96-448, § 213, 94 Stat. 1895; October 14, 
1980). The Commission now can exempt 
a matter related to a rail carrier under 
the provisions of 49 U.S.C. 10505 when it 
finds that the imposition of a 
requirement (1) is not necessary to carry 
out the transportation policy of 49 U.S.C. 
10101; and (2) either a) that the 
transaction or service is of limited 
scope, or b) that the application of a 
provision is not needed to protect 
shippers from an abuse of market 
power. 

Rail Transportation Policy 

The transportation policy of 49 U.S.C 
10101a enumerates 15 objectives in rail 
carrier regulation. Since the proposed 
exemptions do not violate any of the 
principles there stated, regulation of this 
matter is not necessary to carry out 
those objectives. 

Limited Scope—No Abuse of Market 

Power 

This transaction involves the rights 
over a small and limited track of 
railroad. If the transaction is 
consummated, BN would acquire 
trackage rights over a line owned by the 
Union Pacific between milepost 56.1 and 
milepost 56.7 at Sterling. CO, a distance 
of approximately 3,128 feet. The 
trackage rights would permit BN to 
operate directly between its Alliance- 
Bush and Sterling-Lincoln lines as well 
as permitting any freight movements for 
which the trackage forms a part of the 
route, replacing the former Diamond 
Crossing with the Union Pacific. 

BN maintains that the transaction will 
not adversely affect shippers or other 
carriers. This appears to be true from 
the information of record. 

Labor Protection. In granting an 
exemption under section 10505, the 
Commission may not relieve a carrier of 
its obligation to protect the interests of 
employees as otherwise required by 49 
U.S.C., subtitle IV. See 49 U.S.C, 

§ 10505(g)(2). We have determined that 
the employee protection provisions 
developed in Norfolk and Western Ry. 
Co.—Trackage Rights — BN, 354 LC.C. 

005 (1978) as modified by Medocino 
Coast Ry., Inc. — Leave and Operate, 360 
I C.C. 653 (1980), satisfy the statutory 


requirements for protection of 
employees involved in trackage rights 
transactions under 49 U.S.C. 8 11343. 
Accordingly, these protective provisions 
which are normally imposed in trackage 
rights transactions will be imposed here. 
Our policy in approving exemptions in 
the future will be to impose that level of 
employee protection normally required 
for the type of transaction. 

Prior criteria. In addition to meeting 
the criteria of section 10505, as 
amended, this proposal also meets the 
criteria of former section 10505. We 
have already indicated that this 
transaction is of limited scope. 
Furthermore, the discussion relating to 
49 U.S.C. 10101a also applies to the 
National Transportation Policy of 49 
U.S.C. 10101. A trackage rights 
application requires substantial time 
and resource allocation to complete. 
Because there are no persons concerned 
with this transaction, as evidenced by 
the lack of comments, completion of an 
application would be an unreasonable 
burden. For the same reason our 
regulation of this transaction would 
serve no useful public purpose. 

We find: 

, (1) Commission regulation of these 
matters is not necessary to carry out the 
transportation policy of 49 U.S.C. 

10101a. 

(2) The transaction is of limited scope. 

(3) This decision will not operate to 
relieve any rail carrier from an 
obligation either a) to provide 
contractual terms for liability and claims 
which are consistent with 49 U.S.C. 

§ 11707 or b) to protect the interests of 
employees as required by 49 U.S.C. 
11347. 

(4) This decision is not a major federal 
action significantly affecting energy 
consumption or the quality of the human 
environment. 

It is ordered: 

(1) The acquisition by Burlington 
Northern, Inc. of trackage rights over the 
Union Pacific line segment between 
milepost 56.1 and milepost 56.7 at 
Sterling, CO, is exempted under 49 
U.S.C. § T0505 from the requirements of 
49 U.S.C. 11343-11348, subject to the 
employee protective conditions imposed 
in Norfolk and Western Ry. Co .— 
Trackage Rights — BN. 354 I.C.C. 605 
(1978) as modified by Mendocino Coast 
Ry., Inc.—Lease and Operate, 360 I.C.C. 
653 (1980). 

(2) If this transaction is consummated, 
BN shall, within 60 days of 
consummation, submit three copies of a 
sworn statement showing all journal 
entries required to record the 
transaction. 

(3) This exemption will continue in 
effect for one year from the effective 


date of this decision. BN must 
consummate the acquisition during that 
time in order to take advantage of the 
exemption. 

(4) This decision shall be effective on 
December 5,1980. 

By the Commission. Chairman Gaskins. 
Vice Chairman Gresham. Commissioner 
Clapp, Trantum, Alexis, and Gilliam. 

Agatha L. Mergenovich. 

Secretary. 

|FR Doc 80-38747 Filed 12-12-80: R:45 iimf 

BIIXINO CODE 7035-01-** 


(Ex Parte No. 311] 

Expedited Procedures for Recovery of 
Fuel Costs 

Decided: December 9,1980. 

In our decision of December 2,1980. a 
13.5-percent surcharge was authorized 
on all owner-operator traffic, and on all 
truckload traffic whether or not owner- 
operators were employed. We ordered 
that all owner-operators were to receive 
compensation at this level. 

The weekly figures set forth in the 
appendix for transportation performed 
by owner-operators and for truckload 
traffic is 14.1 percent. Accordingly, we 
are authorizing that the surcharge for 
this traffic may be increased to 14 
percent. All owner-operators are to 
receive compensation at this level. 

No change is authorized on the 2.4- 
percent surcharge on less-than- 
truckload (LTL) traffic performed by 
carriers not utilizing owner-operators, 
the 1.4-percent surcharge for United 
Parcel Service, nor the 5.2-percent 
surcharge for the bus carriers. 

Notice shall be given to the general 
public by mailing a copy of this decision 
to the Governor of each State and to the 
Public Utilities Commission or Boards of 
each State having jurisdiction over 
transportation, by depositing a copy in 
the Office of the Secretary. Interstate 
Commerce Commission, Washington, 
D.C., for public inspection and by 
delivering a copy to the Director, Office 
of the Federal Register for publication 
therein. 

It Is Ordered: 

This decison shall become effective 
Friday 12:01 a.m. December 12,1980. 

By the Commission. Chairman Gaskins, 
Vice Chairman Gresham, Commissioners 
Clapp. Trantum, Alexis and Gilliam. 

Chairman Gaskins absent and not 
participating. 

Agatha L. Meigenovich, 

Secretary. 

Appendix .—Fuel Surcharge 

Base date and price per gallon (including tax) 

Jan 1. 1979 ____ «3.5 
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Appendix .—Fuel Surcharge— Continued 

Date of current poce measurment and price per gallon 
(including tax) 

Dec 8. I960 _____ 116.4 


Transportation performed by— 



Owner- 

opera¬ 

tor * 1 

Other* 

Bus 

camera 

UPS 

Average percent fuel 
expenses (including 
taxes) of total 

(D 

(2) 

(3) 

(4) 

revenue--- 

Percent surcharge 

169 

2.9 

8.3 

3.3 

developed.. 

Percent surcharge 

14.1 

2.4 

5.2 

*2.2 

allowed - 

14.0 

2.4 

5.2 

•1.4 


* Apply to all truckload rated traffic 

* Including less- the rv truck load traffic. 

* The percentage surcharge developed tor UPS « calculat¬ 
ed by applying 8i percent of the percentage increase m the 
current price per gallon over the base price per gallon to 
UPS average percent of fuel expense to revenue figure as of 
January 1. 1979 (3 3 percent) 

♦The developed surcharge is reduced 0.8 percent to 
reflect fuel-related increases already included m UPS rates 

lPR Doc. 80-38746 Filed 12-12-80.8:45 am| 

8 ILUNG CODE 7035-01-* 


Long* and Short-Haul Application for 
Relief (Formerly Fourth Section 
Application) 

December 9.1980. 

This application for long-and-short- 
haul relief has been Filed with the I.C.C. 

Protests are due at the I.C.C. on or 
before December 30,1980. 

No. 43880, Contract Marine Carriers. 
Inc. (No. 1), for rail carriers parties to 
Tariff ICC CMCU 300, FMC No. 8, to 
establish rail-water intermodal rates on 
commodities in containers from rail 
terminals in California to European 
ports, by way of Charleston. SC and 
Richmond. VA. effective January 1 , 1981. 
Ground for relief-water competition. 

By the Commission. 

Agatha L. Mergenovich, 

Secretary. 

|FR Doc 80-38829 Filed 12-12-80 8:45 atn| 

BILLING CODE 7035-01-81 


I Docket AB-1 (Sub-No. 83)1 

Chicago and North Western 
Transportation Co.—Abandonment- 
Near Dubuque and Oelwein, Iowa; 
Findings 

Notice is hereby given pursuant to 49 
U.S.C. 10903 that by a decision decided 
November 26,1980, a finding, which is 
administratively Final, was made by the 
Commission, Review Board Number 5, 
stating that the public convenience and 
necessity permit the abandonment by 
the Chicago and North Western 
Transportatif n Company (CNW) of the 


line of railroad extending between 
milepost 245.0 near Oelwein, and 
milepost 171.9 near Dubuque, a distance 
of 73.1 miles in Fayette, Buchanan, 
Delaware, and Dubuque Counties. IA, 
subject to the conditions for the 
protection of employees developed in 
Oregon Short Line R. Co .— 
Abandonment—Goshen, 360 I.C.C. 91 
(1979), and provided that except to the 
extent CNW may have sooner 
transferred any of its rail properties to 
its carrier patrons or to any other 
persons or carriers, for the purposes of 
permitting continued rail service to 
these patrons, CNW shall keep in tact 
all of the right-of-way underlying the 
track, including all the bridges and 
culverts, between Dubuque, 1A, and 
Epworth, LA, both inclusive, for a period 
of 180 days from the date of issuance of 
the certiFicate to permit the Dubuque 
Conservation Board to negotiate the 
acquisition for public use of all or any 
portion of the properties between the 
described points. A certiFicate of 
abandonment will be issued to the CNW 
based on the above-described Fmding of 
abandonment, on or before January 14, 
1981, unless on or before December 30, 
1980, the Commission further finds that: 

(1) A Financially responsible person 
(including a government entity) has 
offered Financial assistance (in the form 
of a rail service continuation payment) 
to enable the rail service involved to be 
continued. The offer must be Filed with 
the Commission and served 
concurrently on the applicant, with 
copies to Ms. Ellen Hanson, Room 5417, 
Interstate Commerce Commission, 
Washington, D.C. 20423, no later than 10 
days from publication of this Notice; and 

(2) It is likely that such proffered 
assistance would: 

(a) Cover the difference between the 
revenues which are attributable to such 
line of railroad and the avoidable cost of 
providing rail freight service on such 
line, together with a reasonable return 
on the value of such line, or 

(b) Cover the acquisition cost of all or 
any portion of such line of railroad. 

If the Commission so finds, the 
issuance of a certiFicate of abandonment 
will be postponed. An offer may request 
the Commission to set conditions and 
amount of compensation within 30 days 
after an offer is made. If no agreement is 
reached within 30 days of an offer, and 
no request is made on the Commission 
to set conditions or amount of 
compensation, a certificate of 
abandonment will be issued no later 
than 50 days after notice is published. 
Upon notification to the Commission of 
the execution of an assistance or 
acquisition and operating agreement, the 
Commission shall postpone the issuance 


of such a certiFicate for such period of 
time as such an agreement (including 
any extensions or modifications) is in 
effect. Information and procedures 
regarding the financial assistance for 
continued rail service or the acquisition 
of the involved rail line are contained in 
49 U.S.C. 10905 (as amended by the 
Staggers Rail Act of 1980, Pub, L. 96-448, 
effective October 1.1980). All interested 
persons are advised to follow the 
instructions contained therein as well as 
the instructions contained in the above- 
referenced decision. 

Agatha L. Mergenovich, 

Secretary. 

[FR Doc. 80-38873 Filed 12-12-80 8:45 am) 

BILUNG CODE 7035-01-M 


[Docket No. AB-1 (Sub-93F)] 

Chicago & North Western 
Transportation Co.—Abandonment in 
Codington and Clark Counties, SD; 
Findings 

Notice is hereby given pursuant to 49 
U.S.C. 10903 that by a decision decided 
November 28.1980, a Finding, which is 
administratively final, was made by the 
Commission, Review Board Number 5, 
stating that, the public convenience and 
necessity permit the abandonment by 
the Chicago and North Western 
Transportation Company of the 
following portion of a line of railroad 
known as the Watertown-Clark line: 
from railroad milepost 321.5 near 
Watertown. SD, to milepost 351.0 near 
Clark, SD. a distance of 29.5 miles in 
Codington and Clark Counties, SD, 
subject to the conditions for the 
protection of employees discussed in 
Oregon Short Line R. Co.-Abandonment 
Goshen, 360 I.C.C. 91 (1979). A 
certiFicate of abandonment will be 
issued to the Missouri Pacific Railroad 
Company based on the above-described 
finding of abandonment, on or before 
January 14,1981, unless on or before 
December 30,1980, the Commission 
further Finds that: 

(1) A financially responsible person 
(including a government entity) has offered 
financial assistance (in the form of a rail 
service continuation payment) to enable the 
rail service involved to be continued. The 
offer must be filed with the Commission and 
served concurrently on the applicant, with 
copies to Ms. Ellen Hanson. Room 5417. 
Interstate Commerce Commission. 
Washington, DC 20423. no later than 10 days 
from publication of this Notice; and 

It is likely that such proffered assistance 
would: 

(a) Cover the difference between the 
revenues which are attributable to such line 
of railroad and the avoidable cost of 
providing rail freight service on such line. 
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together with a reasonable return on the 
value of such line, or 

(b) Cover the acquisition cost of all or any 
portion of such line of railroad 

If the Commission so finds, the 
issuance of a certificate of abandonment 
will be postponed. An offer may request 
the Commission to set conditions and 
amount of compensation within 30 days 
after an offer is made. If no agreement is 
reached within 30 days of an offer, and 
no request is made on the Commission 
to set conditions or amount of 
compensation, a certificate of 
abandonment will be issued no later 
than 50 days after notice is published. 
Upon notification to the Commission of 
the execution of an assistance or 
acquisition and operating agreement, the 
Commission shall postpone the issuance 
of such a certificate for such period of 
time as such an agreement (including 
any extensions or modifications) is in 
effect. Information and procedures 
regarding the financial assistance for 
continued rail service or the acquisition 
of the involved rail line are contained in 
49 U.S.C. 10905 (as amended by the 
Staggers Rail Act of 1980, Pub. L. 96-448, 
effective October 1,1980). All interested 
persons are advised to follow the 
instructions contained therein as well as 
the instructions contained in the above- 
referenced decision. 

Agatha L. Mergenovich, 

Secretary . 

(PR Doc. 80-38874 Filed 12-12-80, 8:45 ami 
BILLING CODE 7035-01-M 


(Docket No. AB-55 (Sub-42)FJ 

Seaboard Coast Line Railroad Co.— 
Abandonment Between Roseboro and 
Garland in Sampson County, North 
Carolina; Findings 

Notice is hereby given pursuant to 49 
U.S.C. 10903 that by a Certificate and 
Decision decided December 1,1980, a 
finding, which is administratively final, 
was made by the Commission, Review 
Board Number 5, stating that, subject to 
the conditions for the protection of 
railway employees prescribed by the 
Commission in Oregon Short Line R. 
Co.— Abandonment Goshen. 3601.C.C. 

91 (1979), and further that Seaboard 
Coast Line Railroad Company shall keep 
intact all of the right-of-way underlying 
the track, including all the bridges and 
culverts for a period 120 days from the 
decided of the certificate and decision to 
permit any state or local government 
agency or other interested party to 
negotiate the acquisition for public use 
of all or any portion of the right-of-way, 
the present and future public 
convenience and necessity permit the 


abandonment by the Seaboard Coast 
Line Railroad Company of its line of 
railroad within applicant’s Fayetteville 
Subdivision, Rocky Mount Division 
entending from railroad milepost AF- 
232.84 near Roseboro, North Carolina, a 
distance of 13.36 miles, in Sampson 
County, North Carolina. A certificate of 
public convenience and necessity 
permitting abandonment was issued to 
the Seaboard Coast Line Railroad 
Company. Since the investigation has 
been completed, the requirement of 
§ 1121.38(a) of the Regulations that 
publication of notice of abandonment 
decision in the Federal Register be made 
only after such a decision becomes 
administratively final was waived. 

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the 
offeror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (§ 1121.45 of 
the Regulations). Such documents shall 
be made available during regular 
business hours at a time and place 
mutually agreeable to the parties. 

The offer must be filed with the 
Commission and served concurrently on 
the applicant with copies to Ms. Ellen 
Hanson, Rm. 5417. Interstate Commerce 
Commission, Washington, D.C. 20423, no 
later than December 29,1980. The offer, 
as filed, shall contain information 
required pursuant to § 1121.38(b)(2) and 
(3) of the Regulations. If no such offer is 
received, the certificate of public 
convenience and necessity authorizing 
abandonment shall become effective 30 
days from the service date of the 
certificate. 

Agatha L Mergenovich, 

Secretary. 

(FR Doc 80-38872 Filed 12-12-00; 8:45 am) 

BILLING COO€ 7035-01-11 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. 21829; (70-6521)1 

The Columbia Gas System, Inc.; 
Proposal by Registered Holding 
Company To Merge With an Exempt 
Holding Company in a Stock-for-Stock 
Transaction 

December 8,1980. 

Notice is hereby given that The 
Columbia Gas System, Inc. 
(“Columbia”), a registered holding 
company, has filed an application- 
declaration and amendments thereto 
with this Commission pursuant to the 
Public Utility Holding Company Act of 
1935 (“Act”), designating Sections 6(a), 
7,12(b). 12(f) and 12(g) of the Act and 


Rules 45 and 50 promulgated thereunder 
as applicable to the proposed 
transaction. All interested persons are 
referred to the amended application- 
declaration, which is summarized 
below, for a complete statement of the 
proposed transaction. 

Columbia has entered into a Letter of 
Interest dated October 9,1980 with 
Commonwealth Natural Resources In. 
(“CNR”), a Virginia corporation and a 
holding company exempt from the Act 
pursuant to Rule 2. The Letter of Intent 
calls for the merger of CNR into 
Columbia, with CNR's subsidiaries 
becoming subsidiaries of Columbia. 

Columbia is engaged solely in the 
business of owning and holding all of 
the outstanding securities, with the 
exception of minor long-term debt and a 
minority interest in one company, of 
eighteen subsidiaries engaged in natural 
gas exploration, production, purchasing, 
gathering, transmission, storage, 
distribution and by-product operations; 
production of synthetic gas (“SG”); and 
importation of liquefied natural gas 
(“LNG”). Seven of these subsidiaries are 
engaged in natural gas distribution 
(“Columbia Distribution Companies”). 
Columbia and all of its subsidiaries will 
be referred to collectively as the 
Columbia System. 

CNR has seven wholly-owned 
subsidiary companies as follows: 

1. Commonwealth Gas Pipeline 
Corporation (“CNR Pipeline”), an 
intrastate natural gas transmission 
company which is regulated by the 
Virginia State Corporation Commission. 
CNR pipeline also produces SG from 
butane feedstock, liquefies natural gas 
for storage and performs certain 
services for associate companies 
pursuant to a management agreement 
which will be terminated following the 
merger and replaced by substitute 
arrangements; 

2. Commonwealth Gas Services. Inc. 
(“CNR Distribution”), formerly 
Commonwealth Gas Distribution 
Corporation and Portsmouth Gas 
Company, a natural gas distribution 
company which is regulated by the 
Virginia State Corporation Commission; 

3. Commonwealth Energy Company 
(“CNR Development”), a natural gas 
development company; 

4. Bottled Gas Corporation of Virginia, 
(“Bottled Gas”) Virginia Gas Industries. 
Inc. (“Virginia Industries”) and Henrico 
Gas Service Corporation (“Henrico”), 
propane distribution companies; 

5. CNG Properties (“CNG”), the owner 
of three parcels of real estate in three 
counties. 

In addition, one CNR subsidiary, 
Bottled Gas, owns 50% of the common 
stock of Atlantic Energy, Inc. 
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(''Atlantic**) a company which owns a 
terminal for the importation of propane 
and stores butane, used as an SG 
feedstock, for the CNR Pipeline 
Company. 

The merger terms require that 
Columbia issue to CNR, for distribution 
to CNR stockholders. 1.05 shares of 
Columbia common stock for each share 
of CNR common stock outstanding at 
the record date for the CNR 
stockholders’ meeting at which approval 
of the merger will be sought. No 
fractional shares will be issued by 
Columbia. In lieu thereof, cash equal to 
the value of the fractional shares will be 
paid to the CNR stockholders. The 
agreement requires that CNR’s 
outstanding convertible preferred stock 
be called for redemption prior to the 
record date for the meeting of 
stockholders, at which approval of the 
merger will be sought. At June 30.1980, 
25.687 shares of convertible preferred 
stock and 1,132.508 shares of common 
stock were outstanding. If all 
convertible preferred stock is converted 
(at a ratio of 1.47 shares of common 
stock to each share of preferred stock] 
rather than redeemed. 1,170.267 shares 
of CNR common stock will be 
outstanding at the time of the merger, 
requiring that 1,228,780 shares of 
Columbia common stock be issued. To 
the extent that preferred shares are not 
converted, the number of shares of 
Columbia common stock to be issued 
will be less. 

Prior to the merger, the consolidation 
of certain CNR subsidiaries will occur. 
Specifically. CNG will be merged into 
CNR Pipeline and two of the propane 
companies, Bottled Gas and Virginia 
Industries, will be consolidated into one 
company. The third propane company, 
Henrico, may be maintained as a 
separate subsidiary pending resolution 
of certain litigation. Therefore, as a 
result of the merger, Columbia as the 
surviving corporation would acquire 
100% ownership of CNR Pipeline, CNR 
Distribution. Bottled Gas. Henrico and 
CNR Development. The assets of CNR 
Development consist principally of an 
interest in a twenty-well drilling 
program in Texas. It is planned that 
following the merger CNR Development 
will be consolidated with Columbia Gas 


Development Corporation, a Columbia 
subsidiary, either through merger or sale 
of assets. 

The consummation of the merger is 
conditioned on the prior occurrence of 
the following events: 

1. The Letter of Intent must be 
approved by the Boards of Directors of 
the two companies. 

2. The Merger Agreement must be 
negotiated and approved by the Boards 
of Directors of the respective companies. 

3. The Merger Agreement must be 
approved by CNR stockholders. 

4. The consolidation of CNR 
subsidiaries and redemption of 
preferred stock are required. 

5. The Columbia common stock to be 
issued must be registered under the 
Securities Act of 1933 and listed for 
trading with the New York Stock 
Exchangempon official notice of 
issuance. 

8. Columbia must receive the approval 
of the Commission under the Act. 


NA No applicable 

Columbia states that the addition of 
the CNR subsidiaries to the Columbia 
System is a logical extension of the 
Columbia service area. CNR Pipeline 
purchases most of its natural gas supply 
from Columbia Gas Transmission 
Corporation, Columbia’s wholly-owned 
interstate natural gas transmission 
subsidiary. A large part of the gas so 
purchased is eventually sold to CNR 
Distribution for sale to approximately 
47,500 direct retail customers in central 
and southern Virginia. In central 
Virginia. CNR Distribution’s service 
area is contiguous to that of Columbia 
Gas of Virginia, Inc., a wholly-owned 
subsidiary of Columbia. It is Colubmia’s 
intent that the present CNR management 


7. CNR must receive either an IRS 
ruling or an opinion of counsel as to the 
tax-free status of the exchange of 
Columbia common stock for the stock in 
CNR’s subsidiaries. 

8. The filings required by the Hart- 
Scott-Rodino Antitrust Improvements 
Act of 1976 must have been made, the 
required waiting period elapsed and no 
action initiated by any government 
agency. 

The exchange ratio of 1.05 Columbia 
common shares for each CNR common 
share resulted from arm’s-length 
negotiations between CNR and 
Columbia. It is stated that among the 
factors considered were the recent and 
future earnings and cash flow potential 
of the respective companies, their 
respective assets and financial 
conditions and the book and market 
values of the respective common stocks. 
The following is a comparison of per 
share data for CNR common stock and 
Columbia common stock adjusted to 
reflect the proposed merger: 


will continue to manage the day-to-day ' 
operations of the CNR subsidiaries 
being acquired. 

The propane operations of CNR's 
propane companies are and will 
continue to be integrally related to CNR 
Distribution’s natural gas service. 
Propane is used by CNR Distribution to 
meet peak day requirements. Also, 
during times of curtailment when 
natural gas was not available and in 
locations where a gas pipeline might 
have been uneconomical, propane has 
effectively preserved the market for 
eventual service by natural gas. Some 
customers of CNR Distribution have 
contracted with Bottled Gas for propane 
service, when natural gas has been 
curtailed. 



Per 

Commonwealth 

share 

(actual) 

Per 

Columbia 

share 

(actual) 

Per 

combined 

share 1 

Per 1.05 
combined 
shares * 

Book value at Sept. 30, I960 (fully diluted) 

$33.32 

$34 90 
2.44 

$34.78 

NA 

$36 52 
256 

Cash dividends declared during 1979 .... 

. 179 

Net earnings (fully diluted) 

12 mo. ended Sept. 30. iftftQ .. 

_ 5.15 

4.61 

4.62 

4 85 

9 mo. ended Sept 30. 1980 ..,,,,, 

... 3.97 

3.32 

35875 

333 

NA 

350 
37 67 

Market value on Sept 26, 1980 *. 





1 Reflects me combining of Commonwealth and Columbia on a pooling of interests basis 

* 1 05 times combined per share amounts, except for cash dividends and market value which are 1 05 times Columbia 
actual per share amounts 

Business day preoeding public announcement of the proposed transaction 
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As a result of the proposed merger. 
Columbia will succeed to certain 
obligations of CNR. As of June 30,1980, 
Atlantic had outstanding $1,000,000 
principal amount of 9Vfe percent Secured 
Promissory Notes, Series A, due June 30, 
1986. These notes were sold at private 
placement and CNR is a guarantor 
thereof. By virtue of the merger, 

Columbia will become the guarantor of 
these Notes. In addition, CNR Pipeline is 
the lessee of an SNG facility pursuant to 
a leveraged lease and CNR has 
guaranteed CNR Pipeline's obligations 
under that lease and its related 
obligations under a tax indemnity 
agreement. By virtue of the merger 
Columbia will become the guarantor of 
such obligations. Finally, the common 
stock of CNR Distribution owned by 
CNR is pledged to secure the first 
mortgage bonds of CNR Pipelines. When 
Commonwealth Natural Gas Company 
(a predecssor to CNR) acquired 
Portsmouth Gas Company (a 
predecessor to CNR Distribution), 
Commonwealth Natural Gas Company 
issued the fist mortgage bonds and 
pledged the stock of the acquired 
company to secure the bonds. 
Subsequently, the CNR System was 
reorganized and its debt was transferred 
to and assumed by CNR Pipeline. The 
stock in CNR Distribution renamed 
pledged to secure the bonds. After 
Columbia acquires CNR Distribution 
common stock as a result of the merger, 
the stock will remain pledged to secure 
the bonds of CNR Pipeline. 

The stock of the five subsidiaries to 
be acquired is recorded on the books of 
CNR utilizing the equity method of 
accounting. The assets of subsidiaries 
are recorded on the books of 
subsidiaries at original cost, except that 
the 50 percent ownership of Atlantic by 
Bottled Gas is accounted for utilizing the 
equity method of accounting. 

In recognition of the reservations 
contained in the Commission’s opinion 
and order of November 30.1944 (HCAR 
No. 5455,17 S.E.C. 494), as to the 
retainability by Columbia of its interest 
in certain wholly-owned subsidiaries, 
one of which has properties in the 
Commonwealth of Virginia, Columbia 
agrees and stipulates that (1) if the 
Commission authorizes the proposed 
acquisition of the CNR subsidiaries by 


Columbia, the Commission’s reservation 
of jurisdiction will be considered to 
extend also to Columbia’s retainability 
of the CNR subsidiaries or their 
properties and it will not, nor will the 
CNR subsidiaries, as wholly-owned 
subsidiaries of Columbia, in any prior or 
subsequent Section 11(b)(1) proceeding 
instituted by the Commission, take any 
position or make any argument to the 
effect that the Commission will have 
prejudiced its jurisdiction, power or 
authority to order the divestment of any 
interest in the CNR subsidiaries or their 
properties and (2) Columbia consents to 
the inclusion in the Commisison’s order 
that may be entered in this matter of a 
reservation of full jurisdiction, power 
and authority under Section 11(b)(1) of 
the Act. 

A statement of the fees, commissions 
and expenses to be incurred in 
connection with the proposed 
transaction will be filed by amendment. 
It is stated that no state or federal 
regulatory authority, other than this 
Commission, is required to approve the 
proposed transaction. 

Notice is further given that any 
interested person may, not later than 
January 2,1981, request in writing that a 
hearing be held on such matter, stating 
the nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by the filing which he desires 
to controvert; or he may request that he 
be notified if the Commission should 
order a hearing thereon. Any such 
request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request should be served personally or 
by mail upon the applicant-declarant at 
the above-stated address, and proof of 
service (by affidavit or. in case of an 
attorney at law, by certificate) should be 
filed with the request. At any time after 
said date, the application-declaration, as 
amended or as it may be further 
amended, may be granted and permitted 
to become effective as provided in Rule 
23 of the General Rules and Requlations 
promulgated under the act, or the 
Commisison may grant exemption from 
such rules as provided in Rules 20(a) 
and 100 thereof or take such other action 
as it may deem appropriate. Persons 
who request a hearing or advice as to 
whether a hearing is ordered will 


receive any notices or orders issued in 
this matter, including the date of the 
hearing (if ordered) and any 
postponements thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretory. 

|FR Doc. 80-38728 Piled 12-12-80: 8:45 am] 

BILLING CODE 8010-01-41 


[Release No. 11482; (812-4738)) 

New York Life Fund, Ind.; Filing of 
Application 

December 8,1980. 

Notice is hereby given that New York 
Life Fund, Inc. (“Fund” or “Applicant”), 
a diversified open-end management 
investment company registered under 
the Investment Company Act of 1940 
(“Act”) has filed an application pursuant 
to Section 6(c) of the Act for an Order 
amending an existing order which 
granted an exemption from the 
provisions of Section 17(f) of the Act 
and Rule 17f-2 thereunder. All 
interested persons are referred to the 
application on file with the Commission 
for a statement of the facts and 
representations contained therein, 
which are summarized below. 

The fund was incorporated in the 
State of New York on December 24, 

1969. Shares of the Fund are sold to 
separate accounts established by New 
York Life Insurance Company (“New 
York Life” or the “Company”) for 
individual variable annuity contracts 
(“IVA”) sold by the Company. 
Additionally, shares of the Fund may be 
sold to other separate accounts of the 
Company as well as to the Company 
itself and organizations approved by it. 
No shares of the Fund have yet been 
sold other than to the IVA separate 
accounts and Applicant states that there 
is no intention of selling Fund shares to 
any other purchasers. 

Section 17(f) 

Section 17(f) of the Act provides, in 
pertinent part, that every registered 
management company shall place and 
maintain its securities and similar 
investments in the custody of (1) a bank 
having the qualifications prescribed in 
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Paragraph 1 of Section 26{a) for trustees 
of unit investment trusts; (2) a company 
which is a member of a national 
securities exchange as defined in the 
Securities Exchange Act of 1934; or (3) 
such registered company, but only in 
accordance with such rule9 and 
regulations or orders as the Commission 
may from time to time prescribe for the 
protection of investors. 

Rule 17f-2 provides, among other 
things, that such assets be placed in a 
bank subject to the requirements of the 
rule, one of which limits the persons 
who shall have access to such assets to 
only certain specific individuals. 

It is proposed that the Fund will 
deposit with the Manufacturers Hanover 
Trust Company (the “Bank") publicly 
held stocks, notes, bonds, debentures 
and other similar evidence of 
indebtedness of private corporate and 
public issues now owned or 
subsequently purchased by the Fund, 
such issues to be registered in the 
nominee name of the Bank, or, if eligible, 
deposited by the Bank in the Depository 
Trust Company (“DTC") and registered 
in the latter's nominee name. The Bank 
is one having the qualifications 
prescribed in Paragraph (1) of Section 
26(a) of the Act and DTC is a clearing 
agency registered with the Commission 
under Section 17A of the Securities 
Exchange Act of 1934. 

On April 30,1971 the Fund obtained 
an Order of the Commission (I.C. Rel. 
6499) which, among other things, 
permitted the Company to act as 
custodian of these securities and other 
similar investments of the Fund and, to 
the extent necessary, to permit 
authorized representations of the 
Superintendent of Insurance of the State 
of New York, of other state insurance 
authorities, and of the National 
Association of Insurance 
Commissioners (“NAIC") to have access 
to such securities and other similar Fund 
investments maintained in the custody 
of New York Life. 

The Applicant requests modification 
of such Order and a further exemption 
from Section 17(f) and Rule 17f-2 
thereunder, to the extent necessary, to 
permit the Fund to maintain its 
securities and similar investments in the 
custody of a qualified Bank and to 
permit such authorized representatives 
of state insurance authorities and of 
NAIC to have access to such securities 
and other investments of Applicant. In 
addition. Applicant states that 
modification of such Order is requested 
to permit access to such securities and 
investments on behalf of the Fund only 
by two or more officers or responsible 
employees of the Company or Fund, 
acting jointly, at least one of whom 


would be an officer from a group of ten 
officers and employees of the Company 
or of the Fund designated by 
resolution(s) of the Board of Directors of 
the Fund. 

In support of its requested exemption 
from Section 17(f) and Rule 17f-2 
thereunder, Applicant states that the 
Company is an insurance company 
subject to extensive and detailed 
supervision and regulation by the 
Superintendent of Insurance of the State 
of New York as well as the insurance 
authorities of other states. The 
Applicant further states that the vault 
maintained by the Company is 
comparable to vaults maintained in 
most banks. In addition, access to the 
securities and similar investments may 
be had on behalf of the Fund only by 
two or more officers or responsible 
employees of New York Life or the 
Fund, acting jointly, at least one of 
whom would be an officer from a group 
of the officers and employees of New 
York Life or the Fund, designated by a 
resolution of the Board of Directors of 
the Fund. The affairs of the Fund are 
audited annually by independent 
certified public accountants who make, 
on a surprise basis, such checks and 
verifications of securities held in the 
vaults as they deem necessary. New 
York Life, as custodian for securities 
and similar investments of the Fund, 
segregates such securities and similar 
investments at all times from those of 
any other person including New York 
Life. Similarly, the Bank intends to hold 
such securities in custody for the Fund 
separate and apart from other securities 
and assets' deposited with the Bank, in 
its capacity as custodian, or otherwise 
held by the Bank for its own account. 

The application further states that it is 
contemplated that all or substantially all 
of the Fund's securities which are 
currently in the custody of New York 
Life will be deposited with the Bank. In 
certain instances, however. New York 
Life may maintain custody with regard 
to certain securities, primarily those 
which are ineligible for deposit by the 
Bank with DTC. It is anticipated that 
substantially all of the Fund's securities 
and investments will qualify for the DTC 
system wich accepts most public issues. 
It is permissible, however, for the Fund 
to invest in non-public issues, leasehold 
interests in real estate and short-term 
obligations which cannot be handled by 
DTC. Accordingly, it will be necessary 
for New York Life to continue to act as 
custodian for the Fund with regard to 
any securities not deposited with the 
Bank or any other custodian. 

Section 6(c) of the Act provides that 
the Commission, by order upon 


application, may conditionally or 
unconditionally exempt any persons or 
transactions from any provision or 
provisions of the Act, if and to the 
extent that such exemption is necessary 
or appropriate in the public interest and 
consistent with the protection of 
investors and purposes fairly indicated 
by the policy and provisions of the Act. 

Notice is further given that any 
interested persom may, not later than 
January 5,1981 at 5:30 p.m., submit to 
the Commission in writing a request for 
a hearing on the application 
accompanied by a statement as to the 
nature of his or her interest, the reason 
for such request and the issues of fact or 
law proposed to be controverted, or he 
or she may request that they be notified 
if the Commission shall order a hearing 
thereon. Any such communcation should 
be addressed: Secretary. Securities and 
Exchange Commission. Washington, 
D.C. 20549. A copy of such request shall 
be served personally or by mail upon 
Applicant at the address stated above. 
Proof of such service (by affidavit or in 
case of an attorney-at-law by certificate) 
shall be Filed contemporaneously with 
the request. At any time after January 5, 
1981, as provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act, an order disposing of the 
applciation herein may be issued by the 
Commission upon the basis of the 
information stated in said application 
unless an order for hearing upon said 
application shall be issued upon request 
or upon the Commission’s own motion. 
Persons who request a hearing, or 
advice as to whether a hearing is 
ordered, will receive notice of further 
developments in this matter, including 
the date of the hearing (if ordered) and 
any postponements thereof. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary . 

|FR Doc 80-38729 Filed 12-12-80 8:45 am| 

BILLING CODE 8010-01-14 


(Release No. 21831; (31-776)] 

Valero Transmission Co.; Application 
for Exemption 

December 8,1980. 

Notice is hereby given that Valero 
Transmission Company (“Valero"), a 
Delaware corporation and a subsidiary 
of Valero Energy Corporation (“VEC”). 
also a Delaware corporation, has filed 
with this Commission an application 
and an amendment thereto pursuant to 
Section 2(a)(4) of the Public Utility 
Holding Company Act of 1935 (“Act") 
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for an order declaring Valero not to be a 
“gas utility company’ under the Act All 
interested persons are referred to the 
amended application, which is 
summarized below, for a description of 
the applicant and a statement as to the 
basis upon which the exemption is 
sought 

Valero is engaged in the operation of 
an extensive integrated intrastate 
pipeline system in Texas, such system 
consisting of approximately 5,456 miles 
of pipeline. Valero buys and then 
transports and sells natural gas, 
principally to gas and electric utility 
companies, major pipeline companies, 
municipalities and industrial users. VEC 
is engaged in gas systems operations, 
principally through Valero but also 
through other subsidiaries of VEC, and 
in 1980 began to be engaged in gas and 
oil exploration activities. At December 
31.1979. VEC reported consolidated 
assets of $649,242,000, and for the year 
then ended consolidated revenues of 
Si.328,969,000. At that date and for the 
same period, Valero reported total 
assets of $502,547,000, and its total 
revenues were $1,275,861,000. 

Over the year Valero has acquired 
smaller gas transmission systems to 
compliment its own system, some of 


which acquired facilities had small 
portions which may be deemed to be 
distribution facilities. In addition, in 
connection with acquiring existing gas 
systems and acquiring rights of way and 
easements for additions to its gas 
system, Valero permitted certain 
ranchers and farmers a small sales tap 
off a line to provide gas for domestic use 
and, on occasion, permitted sales taps 
for irrigation sales. This practice, which 
was customary in the industry at the 
time, enabled Valero to avoid 
condemnation proceedings. It is stated 
that Valero currently makes sales to 
approximately 93 domestic customers 
and to approximately 142 irrigation 
customers. 

Valero's sales to domestic and 
irrigation customers are directly 
regulated with respect to curtailment by 
the Texas Railroad Commission 
("TRC"), and indirectly regulated with 
respect to price by the TRC in that it 
sets the price for other customers in 
Valero's system and Valero's contracts 
with its domestic and irrigation 
customers generally provide that the gas 
sales rate shall be that set by the TOC 
for Valero's other customers. 

Valero's gas sales, by customer 
category, for the year ended December 
31.1979, are set forth below: 


(Dollars in thousands] 


Typo of 3aJcs 



Dollare 

Sales m 
1.000 ft * . 

Percent of sales 

In doHars in 1,000 ft* 

industrial and utility. 

4 8-1-1^-■ 



$627,729 
99 474 

273,914 

43.214 

203.990 

52.523 

8.323 

52.530 
6 287 

Pipelines____ 


* 

467^215 

39.092 

39.121 

Manmum estwnalod for domestic use (1). 



26 

11 

.002 

.002 

Irrigation (1)... 



716 

310 

060 

060 


Total-- SI.195.160 521.439 100.000 100 000 


(1) There may be some unauthorized 
domestic use sales, but Valero does not 
believe such sales would exceed 
$35,000. Most of such sales are included 
in sales for irrigation. 

As a result of its sales to domestic 
and irrigation customers. Valero may be 
deemed to own or operate facilities used 
for the distribution of natual gas at 
retail, and therefore may be a “gas 
utility company” within the meaning of 
Section 2(a)(4) of the Act Valero 
requests that the Commission find that 
by reason of the small amount of such 
sales at retail (less than Vio of 1% of its 
total gas sales are to domestic and 
irrigation customers) Valero will not be 
deemed a “gas utility company." 

Section 2(a)(4) provides, in part that 
the Commission may declare a company 
not to be a “gas utility company" if it 


Finds that (a) such company is primarily 
engaged in one or more businesses other 
than the business of a gas utility 
company, and (b) by reason of the small 
amount of natural or manufactured gas 
distributed at retail by such company it 
is not necessary in the public interest or 
the for protection of investors and 
consumers that such company be 
considered a gas utility company for the 
purposes of (the Act)." Rule 10(a)(1) 
under the Act provides, futher, that a 
company shall be exempt from the 
duties, liabilities and obligations 
imposed under the Act upon it as a 
“holiday company" with respect to a 
subsidiary which, insofar as it is a 
public utility company, is declared not 
to be a “gas utility company" under 
Section 2(a)(4). 

Notice is further given that any 


interested person may. not later than 
January 2,1981, request in writing that a 
hearing be held on such matter, stating 
the nature of his inters!, the reasons for 
such request, and the issues of fact or 
law raised by said application which he 
desires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any 
such request should be addressed: 
Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A 
copy of such request should be served 
personally or by mail upon the applicant 
at the above-stated address, and proof 
of service (by affidavit or, in case of an 
attorney at law, by certificate) should be 
filed with the request. At any time after 
said ate, the application, as amended or 
as it may be further amended, may be 
granted in the manner in Rule 23 of the 
General Rules and Regulations 
promulgated under the Act, or the 
Commission may take such other action 
as it deems appropriate. Persons who 
request a hearing or advice as to 
whether a hearing is ordered will 
receive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any 
postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary. 

|FR Doc 80-36730 PUed 12-1Z-fl0c 8*5 am| 

BILLING COD€ 6010-01-44 


DEPARTMENT OF STATE 
[Public Notice 733] 

Federal Employees Part-Time Career 
Employment Act of 1978: Proposed 
Department of State Internal 
Implementation Regulations 

agency: Department of State. 
action: Notice. 

summary: The Department of State is 
proposing internal regulations to 
implement the Federal Employees Part- 
Time Career Employment Act of 1978. 
comment date: Comments will be 
considered if received on or before 
January 14.1981. 

address: Written comments should be 
addressed to the Deputy Assistant 
Secretary for Personnel, Bureau of 
Personnel, Room 6216, Department of 
State. Washington. D.C. 20250. 

FOR FURTHER INFORMATION CONTACT: 
Gay William Mount. (202) 632-8934. 
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SUPPLEMENTAL INFORMATION: Pub. L. 95- 
437. the Federal Employees Part-time 
Career Employment Act of 1978, 
requires Federal agencies to publish 
proposed internal regulations in the 
Federal Register for public comment. 
After comments are received, 
considered, and necessary changes are 
made, the Department will adopt these 
regulations as section 129 of Volume 3. 
Personnel, Foreign Affairs Manual. 

Accordingly, the Department of State 
proposes to add new section 129 to 
Volume 3, Personnel. Foreign Affairs 
Manual, as follows: 

129 Part-Time Career Employment 
Program 

129.1 Purpose 

Many individuals in society posses 
great productive potential which goes 
unrealized, becasue they cannot meet 
the requirements of a standand 
workweek. Part-time permanent 
employment also provides benefits to 
other individuls in a variety of ways, 
such as providing older individuals with 
a gradual transition into retirement; 
providing employment opportunities to 
handicapped individuals or others who 
require a reduced workweek; providing 
parents opportunities to balance family 
responsibilities with the need for 
additional income; providing 
employment opportunities for women 
returning to the workforce; and 
providing assistance to students who 
must Finance their own education or 
vocational training. In view of this, the 
Department of State will operate a part- 
time career employment program, 
consistent with its responsibilities and 
the needs of its beneficiaries. 

129.2 Definitions 

a. '’Part-time career employment” 
means regularly scheduled work of from 
16 to 32 hours per week performed by .an 
employee with a probationary, career- 
conditional or career appointment in the 
Civil Service or career status in the 
Foreign Service. Also covered by this 
program are positions filled by Wage 
Grade and Foreign Service National 
employees serving under probationary, 
career-conditional or career 
appointment or with equivalent status. 
(However, the Department may permit 
an employee in the Civil Service or 
Foreign Service to perform regularly 
scheduled work of from 1 to 15 hours.) 

b. "Career status in the Foreign 
Service” means an employee who has 
satisfactorily completed a probationary 
or career candidate program; such 
programs require a period of full-time 
service. This provision means that the 


Department will not hire directly into 
part-time career positions in the Foreign 
Service; such positions will be available 
only to Foreign Service employees with 
career status. 

129.3 Exceptions 

a. The following positions are 
excepted from inclusion in the 
Department’s part-time career program: 

(1) Positions for which the rate of 
basic pay is fixed at a rate equal to or 
greater than the minimum rate fixed for 
GS-16 of the General Schedule; 

(2) Positions filled by Foreign Service 
employees with worldwide-available 
tenure codes serving under probationary 
or career-candidate appointments (as 
noted in section 129.2 b. only Foreign 
Service employees with career status 
are eligible): and 

(3) Positions filled by Civil Service or 
Foreign Service personnel serving under 
reserve or time-limited appointments or 
otherwise serving on temporary or 
intermittent basis. 

b. The Director General of the Foreign 
Service and Director of Personnel or the 
appropriate Deputy Assistant Secretary 
for Personnel also may except positions 
from inclusion in this program, as 
necessary, to carry out the mission of 
the Department. 

c. This section and the term "part-time 
career employment” do not apply to 
career employees who work under 
mixed tours of duty. (A mixed tour of 
duty consists of annually recurring 
periods of full-time, part-time, or 
intermittent service.) 

d. The Department of State does not 
propose to pay the travel expenses of an 
employee solely for the purpose of filling 
a part-time position. Therefore part-time 
career positions at overseas posts will 
be Filled by employees whose travel 
would be paid by the Department for 
other reasons such as a spouse 
accompanying a Foreign Service 
employee assigned to an overseas post. 
In such case the spouse’s travel 
expenses would be covered by that 
person's status as a spouse. 

129.4 Review of Positions 

Positions becoming vacant, unless 
excepted as provided in section 129.3, 
will be reviewed to determine the 
feasibility of converting them to part- 
time. Among the criteria which may be 
used when conducting this review are: 

a. Mission requirements and 
occupational mix; 

b. Workload fluctuations; 

c. Potential for improving service to 
the public; 

d. Employment ceilings and budgetary 
considerations; 


e. Size of workforce, turnover rate and 
employment trends; and 

f. Affirmative action. 

129.5 Establishing and Converting 
Part-Time Positions 

Position management and other 
internal reviews may indicate that 
positions may be either converted from 
full-time or initially established as part- 
time positions. Criteria listed in section 
129.4 may be used during these reviews. 
If a decision is made to convert to or to 
establish a part-time position, regular 
position management and classiFication 
procedures will be followed. 

129.6 Limitations 

a. The Department shall not abolish 
any position occupied by an employee 
to make the duties of that position 
available to be performed on a part-time 
career employment basis. 

b. Any person employed on a full-time 
basis shall not be required to accept 
part-time employment as a condition of 
continued employment. 

129.7 Personnel Ceilings 

In administering personnel ceilings, # 
the Department shall count a part-time 
career employee as a fraction, which is 
determined by dividing 40 hours into the 
average number of hours of such 
employee’s regularly scheduled 
workweek. This provision is effective on 
October 1,1980. 

129.8 Annual Goals and Timetables 

The Bureau of Personnel will develop 
annually a Department-wide plan for 
promoting part-time employment 
opportunities after consultation with the 
operating elements. This plan will 
establish annual goals and set deadlines 
for achieving these goals. 

129.9 Review and Evaluation 

The part-time career employment 
program will be reviewed and evaluated 
through semi-annual reports submitted 
by the Director of the OfFice of Civil 
Service Career Development and 
Assignments and the Director of the 
OfFice of Foreign Service Career 
Development and Assignments to the 
appropriate Deputy Assistant Secretary 
for Personnel. Regular employment 
reports will be used to determine levels 
of part-time employment. 

129.10 Publicizing Vacancies 

When applicants from outside the 
Federal service are desired, part-time 
career vacancies may be publicized 
through various recruiting means, such 
as: 

a. Federal job information centers; 

b. State employment ofFices; 
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c. Department of State vacancy 
announcements; and 

d. College and university placement 

offices. 

Dated: December 6.1980. 

Harry G. Barnes, Jr., 

Director General of the Foreign Service and 
Director of Personnel. 

IFR Doc 00-36660 Filed 12-12-80; 8:46 am| 

BILLING CODE 4710-1S-M 


DEPARTMENT OF TRANSPORTATION 
Coast Gurad 
ICFD 80-144] 

Equipment, Construction, and 
Materials 

agency: Coast Guard, DOT. 
action: Approval notice. 

1. Certain laws and regulations (46 
CFR Chapter I) require that various 
items of lifesaving, firefighting and 
miscellaneous equipment, construction, 
and materials used on board vessels 
subject to Coast Guard inspection, on 
certain motorboats and other 
recreational vessels, and on the artificial 
islands and fixed structures on the outer 
Continental Shelf be of the types 
approved by the Commandant, U.S. 

Coast Guard. The purpose of this 
document is to notify all interested 
persons that certain approvals and 
certifications have been granted or 
modified as herein described during the 
period from March 18,1980 to August 14, 
1980 (List No. 4-80). These actions were 
taken in accordance with the procedures 
set forth in 46 CFR 2.75-1 to 2.75-50. 

2. The statutory authority for 
equipment, construction, and material 
approvals is generally set forth in 
sections 367, 375. 390b, 416, 481, 489, 

526p, and 1333 of Title 46. United States 
Code, section 1333 of Title 43. United 
States Code, and section 198 of Title 50, 
United States Code. The Secretary of 
Transportation has delegated authority 
to the Commandant, U.S. Coast Guard 
with respect to these approvals (49 CFR 
1 46(b)). The specifications prescribed 
by the commandant, U.S. Coast Guard 
for certain types of equipment, 
construction, and materials are set forth 
in 46 CFR Parts 160 to 164. 

3. The approvals listed in this 
document shall be in effect for a period 
of 5 years from the date of issuance, 
unless sooner cancelled or suspended 
by proper authority. 

Lifeboat Winch 

Approval No. 160.015/121/2, Model 
W 2800 survival capsule launching 
winch; approval limited to mechanical 


components only and for a maximum 
working load of 14,000 lbs. on a single¬ 
part fall, manufactured by Whittaker 
Corp., 5159 Baltimore Drive, La Mesa, 
CA 92041, effective July 17.1980. 
(Supersedes Approval No. 160.015/121/1 
dated October 10,1979 to show revised 
drawings.) 

Approval No. 160.015/124/1, Model 
W50000 survival capsule launching 
winch; approval limited to mechanical 
components only and for a maximum 
working load of 20.000 lbs. on a single- 
part fall, manufactured by Whitaker 
Corp., 5159 Baltimore Drive. La Mesa. 

CA 92041, effective July 22.1980. 
(Supersedes Approval No. 160.015/124/0 
dated March 9,1979 to show revised 
drawings.) 

Lifeboat Davit 

Approval No. 160.032/233/0, Type 24- 
14 gravity davit; approved for a 
maximum working load of 14,000 lbs. per 
set (7,000 lbs. per arm) using single-part 
falls, manufactured by Marine Safety 
Equipment Corp., Foot of Wyckoff Road, 
Farmingdale, NJ 07727, effective July 21, 
1980. 

Approval No. 160.032/238/0, Type 
MIR/26 gravity davit (deckhouse 
supported) and launching cradle: 
approved for a maximum working load 
of 16,576 lbs. per set (8,288 lbs. per davit 
head) using single-part falls, 
manufactured by Watercraft America, 
Inc., P.O. Box 1130, Edgewater. FL 32032. 
effective June 16,1980. 

Mechanical Disengaging Apparatus (for 
Lifeboats) 

Approval No. 160.033/42/0 Rottmer 
type, size 0.1 releasing gear, approved 
for a maximum working load of 14,000 
lbs. per set (7.000 lbs. per hook), 
manufactured by Lane Lifeboat Division 
of Lane Marine Technology. Inc., 150 
Sullivan Street. Brooklyn, NY 11231, 
effective June 2.1980. (It is an extension 
of Approval No. 160.033/42/0 dated 
August 18,1975.) 

Approval No. 160.033/46/1 Rottmer 
type, size 0-1-C releasing gear, 
approved for a maximum working load 
of 16,500 lbs. per set (8,250 lbs. per 
hook), manufactured by Lane Lifeboat 
Division of Lane Marine Technology, 

Inc., 150 Sullivan Street, Brooklyn. NY 
11231, effective June 2,1980. (It is an 
extension of Approval No. 160.933/46/1 
dated August 1& 1975.) 

Lifeboat Hand-Propelling Gear 

Approval No. 160.034/16/0, Type M-l, 
hand-propelling gear, manufactured by 
Lane Lifeboat Division of Lane Marine 
Technology, Inc., 150 Sullivan Street, 
Brooklyn, NY 11231, effective June 2. 


1980. (It is an extension of Approval No. 
160.034/18/0 dated August 18.1975.) 

Marine Buoyant Vest 

Approval No. 160.047/662/0, Adult, 
Model No. GL300. Type II PFD, 
manufactured by Gladding Corp., P.O. 
Drawer 9038, Station A. Greenville, SC 
29604, effective June 19, 1980. 

Inflatable Life Raft 

Approval No. 160.051/87/1, 6-person 
SOLAS inflatable life raft (circular-type) 
with Givens buoy stability device, 
manufactured by R.P.R. Industries. Inc., 
P.O. Box 158, Apex, NC 27502, effective 
July 15.1980. (It supersedes Approval 
No. 160.051/87/0 dated November 9, 

1978 to show drawing revisions.) 

Approval No. 160.051/104/1, 6-person 
SOLAS inflatable life raft (circular type) 
with Givens buoy stability device, 
manufactured by R.P.R. Industries, Inc. 
for Jim Givens Associates, 3198 Main 
Road, Tiverton, RI 02678. effective July 
15,1980. (It supersedes Approval No. 
160.051/104/0 dated November 9.1978 to 
show drawing revisions.) 

Unicellular Plastic Foam Life Preserver 

Approval No. 160.055/96/0. Adult, 
Model No. 62, Type I PFT), manufactured 
by Taylortec, Inc., 2549 Hickory Avenue. 
Matairie, LA 70003, effective August 4, 
1980. (It is an extension of Approval No. 
160.055/96/0 dated May 12,1975.) 

Approval No. 160.055/97/0, Child. 
Model No. 66, Type I PFT), manufactured 
by Taylortec, Inc., 2549 Hickory Avenue, 
Matairie, LA 70003, effective August 4, 
1980. (It is an extension of Approval No. 
160.055/97/0 dated May 12,1975.) 

Approval No. 160.055/128/0, Adult, 
Type V PFD, approved only for use on 
Boeing Jetfoil craft by persons weighing 
over 90 lbs., manufactured by R. Perry & 
Co.. Ltd., Monks Ferry Works, 90 Church 
Street, Birkenhead L41 5EQ, England, 
effective July 8,1980. 

15-Minute Floating Orange Smoke 
Signal 

Approval No. 160.057/2/0. Smith & 
Wesson 15-minute floating orange 
smoke signal, manufactured by Smith & 
Wesson Chemical Co., 2399 Forman 
Road, Rock Creek, OH 44084, effective 
August 5,1980. (It supersedes Approval 
No. 160.057/2/0 dated August 4.1975 to 
show change in manufacturer's name.) 

Marine Buoyant Device 

Approval No. 160.064/838/0, Adult 
Small, Model No. 505, Type III PFD, 
manufactured by America's Cup. Inc. for 
Maherajah Water Skis. A California 
Corp., Healdsburg. CA 95448, effective 
June 25.1980. (it is an extension of 
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Approval No. 160.064/838/0 dated 
March 4,1975.) 

Approval No. 160.064/839/0, Adult 
Medium, Model No. 505, Type III PFD, 
manufactured by America’s Cup, Inc. for 
Maherajah Water Skis. A California 
Corp., Healdsburg, CA 95448, effective 
June 25,1980. (It is an extension of 
Approval No. 160.064/839/0 dated 
March 4.1975.) 

Approval No. 160.064/840/0 Adult 
Large, Model No. 505, Type III PFD, 
manufactured by America’s Cup, Inc. for 
Maherajah Water Skis, A California 
Corp., Healdsburg, CA 95448, effective 
June 25,1980. (It is an extension of 
Approval No. 160.064/840/0 dated 
March 4,1975.) 

Approval No. 160.064/841/0. Adult X- 
Large, Model No. 505, Type III PFD, 
manufactured by America’s Cup. Inc. for 
Maherajah Water Skis, A California 
Corp., Healsdburg, CA 95448, effective 
June 25,1980. (It is an extension of 
Approval No. 160.064/841/0 dated 
March 4,1975.) 

Approval No. 160.064/1004/0. Child 
Small, Model No. LD 100, Type III PFD, 
manufactured by Gladding Corp., P.O. 
Drawer 9038, Station A, Greenville, SC 
29604, effective July 7,1980. (It is an 
extension of Approval No. 160.064/1004/ 
0 dated November 14,1975.) 

Approval No. 160.064/1005/0, Child 
Small. Model No. LD 200, Type III PFD, 
manufactured by Gladding Corp., P.O. 
Box 9038, Station A, Greenville, SC 
29604, effective July 7,1980. (Jt is an 
extension of Approval No. 160.064/1005/ 
0 dated November 14,1975.) 

Red Aerial Pyrotechnic Flare 

Approval No. 160.066/8/0, Sigma 
Scientific Model 20R8 Skyblazer Aerial 
Flare, 8 second meteor flare, 
manufactured by Sigma Scientific, Inc., 
1830 South Baker Avenue, Ontario, CA 
91761, effective June 25,1980. 

Fire Protective System 

Approval No. 161.002/14/0, 

Pyrotronics High Voltage Fire Detection 
System, electronic horn not to be used 
with EPS-458, manufactured by 
Pyrotronics, 8 Ridgedale Avenue. Cedar 
Knolls. NJ 07927, effective June 25,1980. 

Sound Powered Telephone 

Approval No. 161.005/70/0, Sound 
powered telephone, Types 178-b, 178-P, 
178-H-B and 178-H-P. manufactured by 
Henschel Corp., Amesbury, MA 01913, 
effective July 7,1980. (It is an extension 
of Approval No. 161.005/70/0 dated 
April 25,1975.) 

Approval No. 161.005/71/0, Sound 
powered telephone. Types 17,17-lR and 
17-2RL, manufactured by Henschel 
Corp., Amesbury. MA 01913, effective 


June 17,1980. (It is an extension of 
Approval No. 161.005/71/0 dated April 
25,1975.) 

Approval No. 161.005/72/0, Sound 
powered telephone, Types 17,17-lR and 
17-2RL, 170,170-lR and 170-2RL, 
manufactured by Henschel Corp.. 
Amesbury, MA 01913, effective June 17, 
1980. (It is an extension of Approval No. 
161.005/72/0 dated April 25,1975.) 

Approval No. 161.005/73/0, Sound 
powered telephone handset, Type C.G., 
for use with approved sound powered 
telephone station assembly, 
manufactured by The Sound Powered 
Telephone Mfg. Corp., 1781 Ridge Road, 
Ontario, NY 14519, effective July 8,1980. 

Approval No. 161.005/74/0, Sound 
powered telephone station assembly, 
Type 76 C.G., manufactured by The 
Sound Powered Telephone Mfg. Corp., 
1781 Ridge Road, Ontario, NY 14519, 
effective July 9,1980. 

Approval No. 161.005/75/0, Sound 
powered telephone station assembly, 
Type 76 C.G., manufactured by The 
Sound Powered Telephone Mfg. Corp., 
1781 Ridge Road, Ontario, NY 14519, 
effective July 8,1980. 

Approval No. 161.005/76/0, Sound 
powered telephone station assembly. 
Type 70 C.G., manufactured by The 
Sound Powered Telephone Mfg. Corp., 
1781 Ridge Road, Ontario. NY 14519, 
effective July 8,1980. 

Approval No. 161.005/77/0, Sound 
powered telephone station assembly, 
Type 71 C.G., manufactured by The 
Sound Powered Telephone Mfg. Corp., 
1781 Ridge Road, Ontario, NY 14519, 
effective July 8,1980. 

Approval No. 161.005/78/0, Sound 
powered telephone station assembly, 
Type 77 C.G., manufactured by The 
Sound Powered Telephone Mfg. Corp., 
1781 Ridge Road, Ontario, NY 14519, 
effective July 8.1980. 

Approval No. 161.005/79/0, Sound 
powered telephone station assembly 
with integral powered amplifier, Type 
P77 C.G., manufactured by The Sound 
Powered Telephone Mfg. Corp., 1781 
Ridge Road, Ontario, NY 14519, effective 
July 9.1980. 

Approval No. 161.005/80/0, Sound 
powered telephone station relay, Type 
87, manufactured by The Sound 
Powered Telephone Mfg. Corp., 1781 
Ridge Road, Ontario, NY 14519, effective 
July 8.1980. 

Approval No. 161.005/81/0, Sound 
powered telephone system extension 
howler, Type 201, manufactured by The 
Sound Powered Telephone Mfg. Corp., 
1781 Ridge Road, Ontario. NY 14519, 
effective July 8,1980. 

Approval No. 161.005/82/0, Sound 
powered telephone extension hooter, 
Type 891, manufactured by The Sound 


Powered Telephone Mfg. Corp., 1781 
Ridge Road, Ontario, NY 14519, effective 
July 9,1980. 

Approval No. 161.005/83/0, Sound 
powered telephone station relay. Type 
881 manufactured by The Sound 
Powered Telephone Mfg. Corp., 1781 
Ridge Road, Ontario, NY 14519, effective 
July 9,1980. 

Approval No. 161.005/84/0, Sound 
powered telephone station assembly 
with integral powered amplifier, Type 
PF76 C.G., manufactured by The Sound 
Powered Telephone Mfg. Corp., 1781 
Ridge Road, Ontario, NY 14519, effective 
July 9,1980. 

Approval No. 161.005/85/0, Sound 
powered telephone station assembly 
with integral powered amplifier, Type 
P70 C.G., manufactured by The Sound 
Powered Telephone Mfg. Corp., 1781 
Ridge Road. Ontario, NY 14519. effective 
July 9.1980. 

Approval No. 161.005/86/0, Sound 
powered telephone station assembly 
with integral powered amplifier, Type 
P71 C.G., manufactured by The Sound 
Powered Telephone Mfg. Corp., 1781 
Ridge Road, Ontario, NY 14519, effective 
July 9,1980. 

Approval No. 161.005/87/0, Sound 
powered telephone station assembly 
with integral powered amplifier, Type 
P76 C.G., manufactured by The Sound 
Powered Telephone Mfg. Corp., 1781 
Ridge Road, Ontario, NY 14519, effective 
July 9,1980. 

Hand Electric Flashlight 

Approval No. 181.008/5/7, No. 1918 
waterproof flashlight, Type 1, size 2 (2- 
cell), manufactured by Bright Star 
Industries, 600 Getty Avenue, Clifton, NJ 
07011, effective July 23.1980. (It 
supersedes Approval No. 161.008/5/6 
dated December 18,1978 to show minor 
revision.) 

Approval No. 161.008/6/7, No. 1925 
waterproof flashlight, Type 1, size 3 (3- 
cell), manufactured by Bright Star 
Industries, 600 Getty Avenue. Clifton, NJ 
07011, effective July 23,1980. (It 
supersedes Approval No. 161.008/6/6 
dated December 18,1978 to show minor 
revision.) 

Safety Valve (Powered Boilers) 

Approval No. 162.001/233/1, Style 
HC-MS-65W carbon steel body, pop 
safety valve, nozzle type, 1500 p.s.i. 
primary service pressure rating, 675 
degrees F. maximum temperature with 
welded, standard or optional inlet 
flange, manufactured by Crosby Valve 
and Gage Co., Wrentham, MA 02093. 
effective June 26,1980. (It is an 
extension of Approval No. 162.001/233/0 
dated December 12,1974.) 
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Approval No. 162.001/234/1. Style 
HC-MS-66W carbon steel body, pop 
safety valve, nozzle type, 1500 p.s.i. 
primary service pressure rating, 750 
degrees F. maximum temperature with 
welded, standard or optional inlet 
flange, manufactured by Crosby Valve 
and Gage Co., Wrentham, MA 02093, 
effective June 26,1980. (It is an 
extension of Approval No. 162.001/234/0 
dated December 12,1979.) 

Approval No. 162.001/239/1, Style 
HC-MS-67W alloy steel body, pop 
safety valve, nozzle type, 1500 p.s.i. 
primary service pressure rating, 900 
degrees F. maximum temperature with 
welded, standard or optional inlet 
flange, manufactured by Crosby Valve 
and Gage Co., Wrentham, MA 02093, 
effective June 28.1980. (It is an 
extension of Approval No. 162.001/239/0 
dated December 12 1974.) 

Approval No. 162.001/240/1, Style 
HCA-MS-68W alloy steel body, pop 
safety valve, nozzle type, 1300 p.s.i. 
primary service pressure rating, 1020 
degrees F. maximum temperature with 
welded or standard inlet flange; 720 
p.s.i. primary service pressure rating, 

1020 degrees F. maximum temperature 
with optional inlet flange, manufactured 
by Crosby Valve and Gage Co., 
Wrentham, MA 02093, effective June 26, 
1980. (It is an extension of Approval No. 
162.001/240/0 dated December 12,1974.) 

Relief Valve (for Hot Water Heating 

Boilers) 

Approval No. 162.013/12/1, 

McDonnell No. 230—3/4" relief valve for 
hot water heating boilers, relieving 
capacity 303,000 BTU/hour, at maximum 
set pressure of 30 p.s.i., manufactured by 
McDonnell & Miller, Inc., 3500 North 
Spaulding Avenue, Chicago, IL 60618, 
effective July 15,1980. (It is an extension 
of Approval No. 162.013/12/1 dated 
August 25.1975.) 

Flame Arresters (For Tank Vessels) 

Approval No. 162.016/37/2, 3", 4". 8" 
and 8" Types 495 F (Flame Arrester-B- 
21(356)), 10" Types 4660 F (Flame 
Arrester-B-21(356)), and F4960 F (all 316 
S.S.) Flames Arresters, manufactured by 
The Protoseal Co.. 225 W. Foster 
Avenue, Bensenville, IL 60106, effective 
July 8.1980. (It supersedes Approval No. 
162.016/37/1 dated September 9,1978 to 
add sizes 8" and 8" and delete a 
misprint previously allowing size 2".) 

Pressure-Vacuum Relief Values 

Approval No. 162.017/116/2, 

Waukesha pressure-vacuum relief valve, 
Type FLS, relief settings of 1 to 3 p.s.i.g. 
pressure and 0.5 to 1.0 p.s.i.g. vacuum in 
sizes 2.5, 3, 4. 5, 6, 8 and 10 inches, 
manufactured by Waukesha Bearings 


Corp., P.O. Box 798, Waukesha, WI 
53186, effective July 30,1980. (It 
supersedes Approval No. 162.017/118/1 
dated May 21,1980 to include new size 
and materials of construction.) 

Approval No. 162.017/118/3. 
Waukesha pressure-vacuum relief valve, 
Type HS-M, relief settings of 1 to 3 
p.s.i.g. pressure and 0.5 to 1.0 p.s.i.g. 
vacuum in sizes 2.5, 3. 4. 6. 8 and 10 
inches, manufactured by Waukesha 
Bearings Corp., P.O. Box 798, Waukesha, 
WI 53186, effective July 30.1980. (It 
supersedes Approval No. 162.017/118/2 
dated March 6,1980 to include new 
materials of construction.) 

Approval No. 162.017/123/1, * 

Waukesha pressure-vacuum relief valve, 
Type DA, relief settings of 1 to 3 p.s.i.g. 
pressure and 0.5 to 1.0 p.s.i.g. vacuum in 
sizes 2.5, 3, 4, 6, 8 and 10 inches, 
manufactured by Waukesha Bearings 
Corp., P.O. Box 798. Waukesha, WI 
53186, effective July 30,1980. (It 
supersedes Approval No. 162.017/123/0 
dated May 27,1980 to include new 
materials of construction.) 

Approval No. 162.017/124/1, 
Waukesha pressure-vacuum relief valve. 
Type FLF, relief settings of 1 to 3 p.s.i.g. 
pressure and 0.5 to 1.0 p.s.i.g. vacuum in 
sizes 2.5, 3. 4. 6, 8,10.12.14 and 16 
inches, manufactured by Waukesha 
Bearings Corp., P.O. Box 798, Waukesha, 
WI 53186, effective July 30.1980. (It 
supersedes Approval No. 162.017/124/0 
dated May 27.1980 to include new 
materials of construction.) 

Approval No. 162.017/125/0, 
Waukesha pressure-vacuum relief valve. 
Type OA, Spill valve, set pressure from 
1 to 3 p.s.i.g. in sizes 3, 4, 6, 8 and 10 
inches, manufactured by Waukesha 
Bearings Corp., P.O. Box 798, Waukesha. 
WI 53186, effective July 14,1980. 

Approval No. 162.017/126/0, 
Waukesha pressure relief valve, Type P. 
set pressure from 1 to 3 p.s.i.g. pressure 
and 0.5 to 1.0 p.s.i.g. vacuum in sizes 2.5, 
3. 4, 5. 6 and 8 inches, manufactured by 
Waukesha Bearings Corp., P.O. Box 798, 
Waukesha. WI 53186, effective July 14, 
1980. 

Approval No. 162.017/127/0, 
Waukesha pressure-vacuum relief value, 
Type DH, set pressure from 1 to 3 p.s.i.g. 
pressure and 0.5 to 1.0 p.s.i.g. vacuum in 
sizes 2.5. 3, 4 and 6 inches, 
manufactured by Waukesha Bearings 
Corp., P.O. Box 798, Waukesha, WI 
53186, effective July 14,1980. 

Liquefied Compressed Gas Safety Relief 
Valve 

Approval No. 162.018/71/0, Lonergan 
ll-W-200 BT series safety valves for 
pressure-temperature limitations as 
specified on Lonergan dwg. No. A-1884, 
manufactured by J.E. Lonergan Co., Red 


Lion Road, P.O. Box 6167, Philadelphia. 
PA 19115, effective June 17.1980. (It is 
an extension of Approval No. 162.018/ 
71/0 dated July 18,1975.) 

Backfire Flame Arrester for Gasoline 
Engines 

Approval No. 162.041/189/1, Volvo- 
Penta flame arrester, part No. 841169, 
manufactured by Volvo-Penta of 
America, Inc., 911 Live Oak Drive. P.O. 
Box 1725, Chesapeake, VA 23320, 
effective July 24.1980. (It supersedes 
Approval No. 162.041/189/0 dated April 
16,1975 to show new hose inlet 
connection.) 

Approval No. 162.041/202/0, Barbron 
flame arrester, manufactured by 
Barbron Corp., 14580 Lesure Avenue, 
Detroit, MI 48227, effective July 15,1980. 
(It supersedes Approval No. 162.041/ 
202/0 dated May 5,1980 to show 
additional models.) 

Oily Water Separators 

Approval No. 162.050/1018/0, Model 
SFC 0.5 BW-0.5 tons/hr. oily water 
separator, manufactured by Butterworth 
Systems/SEREP OWS, Butterworth 
Systems, Inc., 224 Park Avenue. P.O. Box 
352, Florham Park, NJ 07932. effective 
July 30,1980. 

Approval No. 162.050/1019/0, Model 
SFC 5 BW-2 tons/hr. oily water 
separator, manufactured by Butterworth 
Systems/SEREP OWS, Butterworth 
Systems, Inc., 224 Park Avenue, P.O. Box 
352, Florham Park, NJ 07932, effective 
July 31,1980. 

Approval No. 162.050/1020/0, Model 
SFC 8 BW-5 tons/hr. oily water 
separator, manufactured by Butterworth 
Systems/SEREP OWS, Butterworth 
Systems. Inc., 224 Park Avenue, P.O. Box 
352, Florham Park, NJ 07932, effective 
July 31,1980. 

Approval No. 162.050/1021/0, Model 
SFC 12 BW-10 tons/hr. oily water 
separator, manufactured by Butterworth 
Systems/SEREP OWS. Butterworh 
System, Inc., 224 Park Avenue, P.O. Box 
352, Florham Park, NJ 07932, effective 
July 31.1980. 

Cargo Monitors 

Approval No. 162.050/5005/0 Facet 
Mark V Ballast Monitor, approved for 
crude oils and black products, 
manufactured by Facet Industrial 
Division, Facet Enterprises, Inc., P.O. 

Box 50096, Tulsa, OK 74150, effective 
July 21,1980. 

Bilge Monitors 

Approval No. 162,050/9002/0, Oil 
Sentry-Marine Model OS100M, 
approved as 100 PPM bilge for fuel oil 
ballast monitor/15 PPM alarm, 
manufactured by Biospherics, Inc., 4928 
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Wyaconda Road. Rockville. MD 20852, 
effective June 26,1980. 

Deck Covering Material 

Approval No. 164.006/56/0, “Insulite 
Ir, magnesite deck covering, approved 
for use with deck clips and without 
other insulating material as meeting 
Class A-60 requirements in a 1 W 
thickness and A-30 in a 1" thickness, 
manufactured by E.H. O’Neil Co., Inc., 
5515 Belair Road, Baltimore, MD 21206, 
effective July 29,1980. 

Structural Insulation 

Approval No. 164.007/55/0, Rockwool 
“Firebatts” mineral wool type structural 
insulation, approved for use without 
other insulating material to meet Class 
A-60 requirements in 60, 75 and 85 mm 
thickness, and nominal density of 6.9 
lbs./cubic ft. (110 kg/cubic meter), 
manufactured by Rockwool A/S, DK- 
2640 Hedehusene, Denmark, effective 
August 11,1980. 

Bulkhead Panels 

Approval No. 164.008/68/0. Hopeman 
Brothers* “Beta 100“ building unit, 
approved as meeting Class B-15 
requirements, manufactured by 
Hopeman Brothers, Inc., P.O. Box 820, 
435 Essex Avenue. Waynesboro, VA 
22980. effective June 25,1980. (It 
supersedes Approval No. 164.008/68/0 
dated May 14.1980 to show new plant 
location and address.) 

Approval No. 164.008/94/1, “Marinate 
M“ asbestos free calcium silicate 
composite type panel, approved as 
meeting Class B-15 requirements in %" 
thickness as as a component in Class A- 
60 construction, manufactured by Johns- 
Manville Sales Corp., 1600 Wilson Bivd., 
Suite 705, Arlington, VA 22209, effective 
June 3,1980. (It supersedes Approval No. 
164.008/94/0 dated December 4,1978 to 
show revision in indentifying data.) 

Noncombustible Material 

Approval No. 164.009/218/0, 

“Elevated Temperature Service Board/ 
Marine Board” Fiberglass hull board, in 
nominal densities of 3 to 5 lbs./cubic ft., 
manufactured by Knauf Fiber Glass 
GmbH, 240 Elizabeth Street, Shelbyville, 
IN 46176, effective July 31.1980. 

Approval No. 164.009/219/0, 

“Elevated Temperature Pipe/Marine 
Pipe” fiberglass pipe covering, in a 
nominal density of 3 lbs./cubic ft, 
manufactured by Knauf Fiber Glass 
GmbH, 240 Elizabeth Street, Shelbyville, 
IN 46176, effective July 31,1980. 

Approval No. 164.009/220/0, 

Rockwool “A-Batts“ Mineral wool 
noncombustible material, in nominal 
density of 1.9 lbs./cubic ft. (30 kg/cubic 
meter), manufactured by Rockwool A/S, 


DK-2640 Hedehusene, Denmark, 
effective August 11.1980. 

Interior Finish 

Approval No. 164.012/42/0, Style No. 
3732 glass cloth with AFF No. 60 finish, 
in a nominal weight of 15 oz./square yd., 
manufactured by Shook and Fletcher 
Insulation Co., P.O. Box 10564, 4735 
River Road, Jefferson LA 70181, effective 
August 4,1980. 

Marine Sanitation Devices 

Certification No. 159.15/1003/32/IL 
FAST Model LS-1, certified for use on 
inspected, small passenger and 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 5 persons, manufactured by St. 
Louis Ship, Div. of Pott Industries, 611 E. 
Marceau Street, St. Louis, MO 63111, 
effective July 15,1980. 

Certification No. 159.15/1003/33/11. 
FAST Model LS-2, certified for use on 
inspected, small passenger and 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 8 persons, manufactured by St 
Louis Ship, Div. of Pott Industries, 611 E. 
Marceau Street, St. Louis, MO 63111, 
effective July 15,1980. 

Certification No. 159.15/1003/34/11, 
Model 1680-2R, certified for use on 
inspected, small passenger and 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 15,000 GPD, manufactured by 
St. Louis Ship. Div. of Pott Industries, 

611 E. Marceau Street, St. Louis, MO 
63111, effective August 5,1980. 

Certification No. 159.15/1003/35/11, 
Model 1100-RX. certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, installed 
aboard the M.S. Constellation , 
manufactured by St. Louis Ship, Div. of 
Pott Industries, 611 E. Marceau Street, 

St. Louis, MO 63111, effective August 7, 
1980. 

Certification No. 159.15/1006/42/11, 
Model RF-750-C, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 750 GPD. manufactured by Red 
Fox Industries, Inc., P.O. Drawer 640, 
Port of Iberia, New Iberia. LA 70560, 
effective August 12.1980. 

Certification No. 159.15/1006/43/11, 
Model RF-1000-C, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 1000 GPD, manufactured by 
Red Fox Industries, Inc., P.O. Drawer 
640, Port of Iberia, New Iberia, LA 70560, 
effective August 12,1980. 

Certification No. 159.15/1006/44/11, 
Model RF-1500-C, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 


capacity 1500 GPD, manufactured by 
Red Fox Industries, Inc., P.O. Drawer 
640, Port of Iberia, New Iberia, LA 70560, 
effective August 12,1980. 

Certification No. 159.15/1006/45/11, 
Model RF-2000-C, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 2000 GPD, manufactured by 
Red Fox Industries, Inc., P.O. Drawer 
640, Port of Iberia, New Iberia, LA 70560, 
effective August 12,1980. 

Certification No. 159.15/1006/46/11, 
Model RF-2500-C, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 2500 GPD, manufactured by 
Red Fox Industries, Inc., P.O. Drawer 
640, Port of Iberia, New Iberia, LA 70560, 
effective August 12,1980. 

Certification No. 159.15/1006/47/H, 
Model RF-3000-C, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 3000 GPD. manufactured by 
Red Fox Industries. Inc., P.O. Drawer 
640, Port of Iberia, New Iberia, LA 70560, 
effective August 12,1980. 

Certification No. 159.15/1006/60/11, 
Model RF-350-C, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 350 GPD, manufactured by Red 
Fox Industries. Inc., P.O. Drawer 640. 
Port of Iberia, New Iberia, LA 70560, 
effective August 12,1980. 

Certification No. 159.15/1006/62/11, 
Model RF-500-C, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 500 GPD, manufactured by Red 
Fox Industries, Inc., P.O. Drawer 640, 
Port of Iberia, New Iberia, LA 70560, 
effective July 2,1980. 

Certification No. 159.15/1015/26/11, 
Model MTT-4, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, installed 
aboard the V/L Medofora, 
manufactured by Marland 
Environmental Systems, Inc., P.O. Box 9, 
Walworth, W1 53104, effective June 2, 
1980. 

Certification No. 159.15/1015/27/11, 
Model M’IT-4, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, installed 
aboard the V/L America! Arrow, 
manufactured by Marland 
Environmental Systems, Inc., P.O. Box 9. 
Walworth, WI 53104, effective June 2, 
1980. 

Certification No. 159.15/l015/28/ri. 
Model MTT-4, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, installed 
aboard the V/L Seatrain Bunkerhill. 
manufactured by Marland 
Environmental Systems, Inc., P.O. Box 9, 
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Walworth, WI53104, effective June 2, 

1980. , , 

Certification No. 159.15/1015/29/11, 
Model MTT-3-3. certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, installed 
in existing tankage onboard the M/V 
DA Recco, manufactured by Marland 
Environmental Systems, Inc., P.O. Box 9, 
Walworth. WI 53184, effective July 16, 
1980. 

Certification No. 159.15/1015/30/0. 
Model MTT-3-3, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, installed 
in existing tankage onboard the M/V 
DA Verranzano. manufactured by 
Marland Environmental Systems, Inc., 

P.O. Box 9, Walworth, WI 53184, 

' effective July 16.1980. 

Certification No. 159.15/1015/31/0. 
Model MTT-3-3, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, installed 
in existing tankage onboard the M/V 
DA Noli, manufactured by Marland 
Environmental Systems. Inc., P.O. Box 9, 
Walworth. WI 53184, effective July 16, 
1980. 

Certification No. 159.15/1016/2/DI. 
Model MV 340-10, certified for use on 
inspected small passenger and 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 40 flushes/hr., manufactured by 
Envirovac, 1260 Turret Drive, Rockford, 

IL 61111, effective July 8.1980. 

Certification No. 159.15/1016/3/ID, 
Model MV 380-20. certified for use on 
inspected small passenger and 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 80 flushes/hr., manufactured by 
Envirovac, 1260 Turret Drive. Rockford, 

IL 61111, effective July 8,1980. 

Certification No. 159.15/1016/5/01. 
Model MV 680-20, certified for use on 
inspected small passenger and 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 80 flushes/hr., manufactured by 
Envirovac. 1260 Turret Drive, Rockford. 

IL 61111, effective July 8,1980. 

Certification No. 159.15/1016/8/01, 
Model MV 940-10, certified for use on 
inspected small passenger and 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 40 flushes/hr., manufactured by 
Envirovac, 1260 Turret Drive, Rockford. 

II. 61111, effective July 8,1980. 

Certification No. 159.15/1016/7/01. 
Model MV 980-20, certified for use on 
inspected small passenger and 
uninspected vessels, certified for use in 
fresh* brackish and salt water, average 
capacity 80 flushes/hr., manufactured by 
Envirovac, 1260 Turret Drive. Rockford, 
IL 61111, effective July 8,1980. 


Certification No. 159.15/1023/27/IL 
Model ST-60, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 11,110 GPD, manufactured by 
Hamworthy Engineering, Ltd, Pumps 
and Compressor Div., Fleets Comer, 
Poole Dorset BH17 7LA, United 
Kingdom, effective June 23.1980. 

Certification No. 159.15/1023/28/0. 
Model ST-1, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 225 GPD, manufactured by 
Hamworthy Engineering, Ltd., Pumps 
and Compressor Div., Fleets Comer, 
Poole Dorset BH17 7LA, United 
Kingdom, effective July 211980. 

Certification No. 159.15/1030/7/0, 
Model NEPTUMAT1C RETRO-33 MK II. 
certified for use on uninspected vessels, 
certified for use in fresh, brackish and 
salt water, average capacity 38 m3/day, 
manufactured by Salen and Wicander 
Aktiebolag. P.O. Box 1122, S-171 22 
SOLNA. Sweden, effective June 28,1980. 

Certification No. 159.15/1038/5/0, 
Owens Kleen Tank §mall Boat Unit 
Model A. certified for use on inspected, 
smell passenger and uninspected 
vessels, certified for use in fresh, 
brackish and salt water, average 
capacity 3 persons/33 GPD. 
manufactured by Owens Manufacturing 
and Specialty Co., P.O. Box 2443, 
Lafayette, LA 70501, effective July 16, 
1980. 

Certification No. 159.15/1038/6/0, 
Owens Kleen Tank Small Boat Unit, 
Model B, certified for use on inspected, 
small passenger and uninspected 
vessels, certified for use in fresh, 
brackish and salt water, average 
capacity 6 persons/76 GPD, 
manufactured by Owens Manufacturing 
and Specialty Co., P.O. Box 2443, 
Lafayette. LA 70501, effective July 16, 
1980. 

Certification No. 159.15/1038/7/0. 
Owens Kleen Tank Small Boat Unit. 
Model C, certified for use on inspected, 
small passenger and uninspected 
vessels, certified for use in fresh, 
brackish and salt water, average 
capacity 10 persons/112 GPD, 
manufactured by Owens Manufacturing 
and Specialty Co., P.O. Box 2443, 
Lafayette. LA 70501, effective July 16. 
198a 

Certification No. 159.15/1038/8/0, 
Owens Kleen Tank Small Boat Unit, 
Model D. certified for use on inspected, 
small passenger and uninspected 
vessels, certified for use in fresh, 
brackish and salt water, average 
capacity 16 persons/182 GPD, 
manufactured by Owens Manufacturing 
and Specialty Co., P.O. Box 2443, 


Lafayette. LA 70501, effective July 16, 
1980. 

Certification No. 159.15/1G38/9/II. 
Owens Kleen Tank Small Boat Unit, 
Model E, certified for use on inspected, 
small passenger and uninspected 
vessels, certified for use in fresh, 
brackish and salt water, average 
capacity 21 persons/240 GPD, 
manufactured by Owens Manufacturing 
and Specialty Co.. P.O. Box 2443, 
Lafayette. LA 70501, effective July 16. 
1980. 

Certification No. 159.15/1038/10/11. 
Owens Kleen Tank Small Boat Unit, 
Model F, certified for use on inspected, 
small passenger and uninspected 
vessels, certified for use in fresh, 
brackish and salt water, average 
capacity 32 persons/360 GPD, 
manufactured by Owens Manufacturing 
and Specialty Co.. P.O. Box 2443, 
Lafayette, LA 70501, effective July 16, 
1980. 

Certification No. 159.15/1040/2/L 
Model Delta Marine Head 24VDC, 
certified for use on inspected, small 
passenger and uninspected vessels, 
certified for use in fresh, brackish and 
salt water, average capacity 20 GPH, 
manufactured by Galley Maid Marine 
Products. P.O. Box 10417, Riviera Beach* 
FL 33404, effective February 11,1977. 
(New data card issued July 2,1980 
supersedes card issued May 1,1978.) 

Certification No. 159.15/1040/3/1, 
Model Delta Marine Head 32VDC. 
certified for use on inspected, small 
passenger and uninspected Vessels, 
certified for use in fresh, brackish and 
salt water, average capacity 20 GPH. 
manufactured by Galley Maid Marine 
Products, P.O. Box 10417, Riviera Beach, 
FL 33404, effective February 11,1977. 
(New data card issued July 2,1980 
supersedes card issued May 1,1978.) 

Certification No. 159.15/1040/8/1. 
Model Delta Marine Head 115VAC. 
certified for use on inspected, small 
passenger and uninspected vessels, 
certified for use in fresh, brackish and 
salt water, average capacity 20 GPH, 
manufactured by Galley Maid Marine 
Products, P.O. Box 10417, Riviera Beach, 
FL 33404, effective December 15.1977. 
(New data card issued 2 July 1980 
supersedes card issued May 1.1978.) 

Certification No. 159.15/1040/9/0, 
Model Galley Maid Control Waste 
Treatment System, certified for use on 
inspected, small passenger and 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 1000 GPD, manufactured by 
Galley Maid Marine Products. Inc., P.O. 
Box 10417, Riviera Beach, FL 33404, 
effective June 2,1980. 

Certification No. 159.15/1046/24/0. 
Model BIO-STS, certified for use on 
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uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 500 GPD, manufactured by 
Sigma Treatment Systems, 2 Davis 
Avenue, Frazer, PA 19355, effective 
March 18,1980. 

Certification No. 159.15/1046/27/11, 
Model STS-II (A/D), certified for use on 
uninspected vessels, certified for use in 
fresh brackish and salt water, installed 
aboard the M/V Laurentian Forest, 
manufactured by Sigma Treatment 
Systems, 2 Davis Avenue, Frazer, PA 
19355, effective July 16.1980. 

Certification No. 159.15/1051/17/11, 
Model NST-20H, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, 
manufactured by Nissin Refrigeration 
and Engineering Ltd., 12-30 
Mikunihomnachi, Yodogwa-ku, Osaka, 
Japan, effective July 23,1980. 

Certification No. 159.15/1051/18/D, 
Model NST-30H. certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, 
manufactured by Nissin Refrigeration 
and Engineering Ltd., 12-30 
Mikunihomnachi, Yodogwa-ku, Osaka, 
Japan, effective July 23,1980. 

Certification No. 159.15/1051/19/H, 
Model NST-40H, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, 
manufactured by Nissin Refrigeration 
and Engineering Ltd., 12-30 
Mikunihomnachi, Yodogwa-ku, Osaka, 
Japan, effective July 23,1980. 

Certification No. 159.15/1060/8/11, 
Model MSTP-8, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 39,270 GPD, manufactured by 
Format Chemie and Apparate GmbH, 
2050 Hamburg 80, Ochsenwender 
Landstrasse 155, Federal Republic of 
Germany, effective July 3,1980. 

Certification No. 159.15/1060/9/II, 
Model MSTP-9, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 78,540 GPD, manufactured by 
Format Chemie and Apparate GmbH, 
2050 Hamburg 80, Ochsenwender 
Landstrasse 155, Federal Republic of 
Germany, effective July 3,1980. 

Certification No. 159.15/1060/10/11, 
Model Quadripart-8. certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 39,270 GPD, manufactured by 
Format Chemie and Apparate GmbH, 
2050 Hamburg 80, Ochsenwender 
Landstrasse 155, Federal Republic of 
Germany, effective July 3,1980. 

Certification No. 159.15/1060/11/11, 
Model Quadripart-9, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 


capacity 78,540 GPD, manufactured by 
Format Chemie and Apparate GmbH, 
2050 Hamburg 80, Ochsenwendeer 
Landstrasse 155, Federal Republic of 
Germany, effective July 3,1980. 

Certification No. 159.15/1063/2/1, 
Model MARK 0.5, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 240 GPD. manufactured by 
Effluent Technology Co., Inc., 4103 
Bridgeport Way West, Tacoma, WA 
98466, effective July 7,1980. 

Certification No. 159.15/1074/l/U, 
Model Standard V, certified for use on 
uninspected vessels, certified for use in 
fresh, brackish and salt water, average 
capacity 20 uses/day, manufactured by 
American Standard, Inc., 415 Hamburg 
Turnpike, Wayne, NJ 07470, effective 
July 29.1980. 

Certification No. 159.15/l09l/l/III. 
Model Crounse Corp. Type III, certified 
for use on uninspected vessels, certified 
for use in fresh, brackish and salt water, 
average capacity 450 GPD, 
manufactured by REC, Inc., P.O. Box 
447, Greenville. MS 38701, effective July 
23.1980. 

Clyde T. Lusk, Jr., 

Captain, US. Coast Guard, Acting Chief, 
Office of Merchant Marine Safety. 

|FR Doc 80-38749 Filed 12-12-80; 8:45 am} 

BILLING CODE 4910-14-41 


[CGD80-153] 

Port Access Routes; Preliminary 
Findings of Study 

Public Notice 5-469 

Federal Register Public Notice of April 
16,1979 (44 FR 22543) and the Fifth 
Coast Guard District Public Notice 5-430 
of September 6,1979 announced the 
commencement of the Fifth Coast Guard 
District Port Access Study and invited 
interested persons to comment on and 
make contributions to the study. 

This study was initiated in response 
to a mandate from Congress, set forth in 
Section 2 of the Port and Tanker Safety 
Act of 1978, Pub. L. No. 95-474, 92 Stat. 
1472 (to be codified in 33 U.S.C. 1223) 
that the Coast Guard conduct a study of 
the potential traffic density and the need 
for safe access routes for vessels 
operating in the approaches to U.S. ports 
and in the traditional routes between 
U.S. ports. In addition, this study was to 
take into account all uses of the areas 
under consideration and, to the extent 
practicable, reconcile the need for safe 
access routes with the needs of all other 
reasonable uses of the areas involved. 

The Fifth Coast Guard District Port 
Access Study has been completed in 
accordance with the Congressional 


mandate described above. The enclosed 
chartlet provides a graphic view of the 
six areas, study areas 7 through 12, that 
were examined by this district. 
Geographically, these areas extend from 
the coast seaward to the 1800 meter 
curve, from a line bearing 122*T from 
Fenwick Island Light (38° 27.1 # N, 75° 
03.3' W) to a line bearing 156°T from the 
North Carolina-South Carolina border to 
32° 50.0 N latitude, 78°W longitude, 
thence a line bearing 090°T. 

Data for the study and information 
about vessel routing, possible user 
conflicts in the six study areas, and 
other possible navigational problems 
that might be encountered, was solicited 
from all parties having a maritime 
interest in maintaining safe access 
routes to the ports of the Fifth Coast 
Guard District The parties contacted 
included State and Local Governments, 
other Federal agencies, fishing and pilot 
associations, shipping companies, Outer 
Continental Shelf developers, and the 
general public. 

As part of the vessel traffic survey, 
hundreds of ships* masters were 
interviewed to ascertain whether or not 
their voyages had been impaired by 
cross traffic, fixed structures or drilling 
vessels, or a lack of aids to navigation. 
The masters were also queried as to 
their routes through the survey area and 
the reasons for their selecting those 
routes. Based upon the number of 
interviews conducted and the amount of 
information obtained from those 
interviews and from all of the other 
sources contacted, the Vessel Traffic 
Survey was very successful. 

The preliminary findings of the Fifth 
Coast Guard District Port Access Study 
are: 

(a) That there is only a negligible 
indication of any present interference 
with navigation on the coastal waters of 
the Fifth Coast Guard District. 

(b) That only negligible user conflicts 
presently exist between the various 
maritime interests using the coastal 
waters of the Fifth Coast Guard District. 

(c) That there are safe access routes 
to the ports of the Fifth Coast Guard 
District for the present and probable 
future potential amount of vessel traffic 
using those ports. 

(d) That there is no need to impose 
new ship routing measures, such as 
shipping safety fairways and/or traffic 
separation schemes in any of the six 
study areas that compose the coastal 
waters of the Fifth Coast Guard District. 

(e) That during the next five year 
period of time, the anticipated use and 
development of the natural resources 
found on that portion of the Outer 
Continental Shelf located within the 
coastal waters of the Fifth Coast Guard 
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District will not interfere with the 
navigation on those waters with the 
following exception: 

Commercial development of tracts 40 
through 45. Beaufort NI18-4, of the 
Bureau of Land Management’s proposed 
Outer Continental Shelf Sale No. 56 may 
interfere with a large portion of vessel 
traffic in the southern part of study area 
nine (see attached chartlet). The Coast 
Guard will monitor the lease and later 
oil exploration of these tracts. Should 
commercial development prove feasible, 
the Coast Guard will evaluate any 
proposed development plan and, if 
necessary, take appropriate action to 
insure the safety of navigation. Should 
any implementing regulations be 
required, they will be issued in 
accordance with Section 2 of the Port 
and Tanker Safety Act of 1978, Pub. L 
No. 95-474, 92 Stat. 1472 (to be codified 
in 33 U.S.C. 1223) and the 
Administrative Procedure Act. In 
accordance with the PTSA, the Coast 
Guard will consult with the Secretaries 
of State, Interior, Commerce, and the 
Army, and the Governor of the State of 
North Carolina, concerning this matter, 
as well as other parties who may be 
affected by the proposed actions. 

(f) The survey data indicated that not 
only was there no interference with 
navigation in study areas 8,10, and 12, 
but, other than the exception mentioned 
above, there was no interference with 
navigation in study areas 7. 9, and 11. 
Based upon this conclusion, the 
preliminary findings made for study 
areas 8,10, and 12 also apply to areas 7, 
9, and 11. For this reason and because 
ample data and information has been 
obtained for all six study areas, the Fifth 
Coast Guard District does not plan to 
conduct a separate study for areas 7, 9. 
and 11 as previously stated in Public 
Notice M30. 

(g) Five years after this study is 
completed, its final findings and 
recommendations will be reviewed to 
insure their continued validity. 

This notice is to announce the results 
of the Fifth Coast Guard District Port 
Access Study and to invite interested 
persons to comment on the preliminary 
findings. Comments concerning the 
study should be addressed to: H. A. 
Tawney, c/o Commander (dpi). Fifth 
Coast Guard District, Federal Building, 
431 Crawford Street, Portsmouth, VA 
23705, (804) 398-8276. 

Where practicable, a commenter 
should identify the particular study area 
or areas to which his comments apply. 
All comments received will be 
considered in developing the study’s 
final findings and recommendations, 
and will be available for review by the 
public at the address above. In order to 


be considered, all comments must be 
received by January 29,1981. 

It is requested that this information be 
further disseminated to any person 
known by you to be interested in this 
matter, and who did not receive a copy 
of this notice. 

T. T. Welmore III, 

Rear Admiral, U.S. Coast Guard, Commander ; 
Fifth Coast Guard District 

BILLING CODE 4910-14-M 
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(CGO 80-152f 

Scoping Meeting on the Preparation of 
Environmental Impact Statement (EIS) 
for a Deepwater Port off Freeport, Tex. 

agency: Coast Guard, DOT. 
action: Announcement of public 
scoping meeting. 

summary: A consortium made up of 
Dow Chemical Co., Continental Pipe 
Line Co., Phillips Petroleum Co., and 
Seaway Pipeline, Inc. plans to submit a 
Deepwater Port application on 
December 30,1980 to construct and 
operate a deepwater port off Freeport, 
Texas, in the Gulf of Mexico. A public 
meeting will be held to scope and plan 
the range of environmental issues, 
alternatives and impacts to be 
considered in the EIS required by the 
Deepwater Port Act of 1974. 

date: The scoping meeting will be held 
on January 16,1981 at 9:00 a.m. local 
time in the Dow Chemical Auditorium, 
Houston Light & Power Building, 202 
West Highway 332, Clute, Texas. 

address: Commandant (G-WS-l/ 
CGHQ12), U.S. Coast Guard 
Headquarters, 2100 Second Street, SW„ 
Washington. D.C. 20593. 

FOR FURTHER INFORMATION CONTACT 

Robert L. Evans, Office of Marine 
Environment and Systems, U.S. Coast 
Guard Headquarters, Washington, D.C. 
20593 (202) 472-5239. 

SUPPLEMENTARY INFORMATION: The 

proposed Deepwater Port will be 
located about 12 miles offshore from 
Freeport, Texas on the Gulf of Mexico 
with a water depth of approximately 70 

feet. 

The proposed Deepwater Port would 
be designed so that: 

(a) It would have a throughput 
capacity of approximately 500M barrels 

per day. 

(b) Vessels could discharge at a 
minimum rate of 40M barrels per hour at 
100 PSI without using offshore booster 

pumps. 

(c) One single point mooring system 
could be used with provisions for a 
second one. 

(d) Only a small unmanned offshore 
platform would be required to 
accommodate metering, meter proving, 
scraper operations, communication 
equipment, multiple monobuoy 
manifolding, VTS radar system, sick bay 
and necessary quarters for occasional 
use by maintenance personnel. 

(e) VLCC class vessels or smaller with 
a maximum 55 foot draft could unload at 
the offshore monobuoy. 


(f) The existing Seaway Pipeline, Inc. 
facilities, including tankage, metering, 
booster pumps and pipelines could be 
used. 

(g) The 56 inch diameter pipeline route 
from the platform to shore would follow 
the route proposed for the Seadock 
facility except it would terminate near 
the 70 foot contour. 

The regulations for implementing the 
National Environmental Policy Act 
(NEPA) establishes guidelines for the 
preparation of an EIS. One basic 
guideline is that the EIS be short, 
concise and to the point and be 
supported by evidence that the 
necessary environmental analyses has 
been made. Compliance with NEPA 
guidelines requires an early scoping 
meeting be held with all interested 
parties to: 

(a) Determine the range of actions, 
alternatives, impacts (environmental, 
social, economic), and the significant 
issues to be analyzed in depth in the 
EIS. 

(b) Identify and eliminate from 
detailed study the issues which are not 
significant or which have been covered 
by prior environmental review (FEIS 
Seadock Deepwater Port License 
Application and Final Supplement 
Deadock Environmental Impact 
Statement—Texas Deepwater Port 
Authority Application Amendment), 
narrowing the discussion of these issues 
in the EIS to a brief presentation of why 
they will not have significant effect on 
the human environment or providing a 
reference to their coverage elsewhere. 

The following areas at a minimum will 
require an in depth analysis in the 
proposed EIS: 

(a) Oil Spill Risk Analysis. The 
VLCC’s discharging at the proposed 
deepwater port will be partially 
offloaded prior to use of the port. The 
VLCC’s will finish unloading or smaller 
vessels will unload about 12 miles 
offshore at the proposed deepwater port 
as opposed to 26 miles for the original 
Seadock Deepwater Port or Texas 
Deepwater Port proposal. The risk for 
collision may increase due to increased 
lightering vessel traffic and the tanker 
crossing of shipping lanes nearer to 
shore than the original proposal. An oil 
spill at the proposed deepwater port 
may have an increased potential for 
impacting the shore and reach the shore 
line much faster due to the reduced 
distance it travels compared to the 
original proposal. New safety zone 
configurations and Gulf safety fairway 
approaches thereto will have to be 
designed and established for the nearer 
shore proposed deepwater port. 

(b) Economic Analysis. TTie reduced 
level of crude oil imported through the 


proposed deepwater port could have an 
adverse impact on national security as 
opposed to the Seadock or Texas 
Deepwater Port proposals. The lesser 
facility will require less investment and 
thus may give better return at the lower 
throughput levels. 

(c) Mitigation. The increased potential 
of oil spill reaching shore from the 
proposed deepwater port may require 
more emphasis on: 

(1) Automatic alarm and shut-down 
systems. 

(2) Oil spill containment and cleanup 
procedures. 

(3) Environmental Monitoring 
Program. 

(4) Lower threshold of maximum safe 
sea state operation. 

(5) Safety zone and other vessel traffic 
routing services. 

The majority of the other 
requirements have been covered on 
previous EIS’s on Deepwater Ports and 
will be covered only briefly in the 
proposed EIS with appropriate 
references. 

(Sec. 5(f) 88 Stat. 2133 (33 U.S.C. 1504(f)); 40 
CFR 1501; 49 CFR 1.46) 

Dated: December 9,1980. 

W. E. Caldwell. 

Rear Admiral. U.S. Coast Guard. Chief, Office 
of Marine Environment and Systems. 

|FR Doc. 60-36750 Filed 12-12-40; 6:45 ara| 

BILLING CODE 4910-14-tf 


Federal Aviation Administration 

Air Traffic Procedures Advisory 
Committee; Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L. 92-463; 5 U.S.C. App.l) notice is 
hereby given of a meeting of the Federal 
Aviation Administration Air Traffic 
Procedures Advisory Committee to be 
held from January 12 at 1 p.m. through 
January 16 at 1 p.m., in the Regional 
directors conference Room, room 700 at 
the FAA Southern Regional Office, 3400 
Norman Berry Drive, Etest Point, 

Georgia. 

The agenda for this meeting is as 
follows: a continuation of the 
Committee’s review of present air traffic 
control procedures and practices for 
standardization, clarification, and 
upgrading of terminology and 
procedures. 

Attendance is open to the interested 
public but limited to the space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to attend and persons wishing 
to present oral statements should notify, 
not later than the day before the 
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meeting, and information may be 
obtained from Mr. L Lane Speck, Acting 
Executive Director, Air Traffic 
Procedures Advisory Committee, Air 
Traffic Service, AAT-300, 800 
Independence Avenue, Washington, 

D.C. 20591, telephone (202) 426-3725. 

Any member of the public may 
present a written statement to the 
Committee at any time. 

Issued in Washington. D.C., on December 3, 
1980. 

L. Lane Speck, 

Acting Executive Director, A TP AC. 

(FR Doc. 80-36674 Filed 12-12-80; 8:45 am) 

BILLING CODE 4916-13-41 


Avco Lycoming AL5512 Turboshaft 
Engine Certification and Availability of 
Documents 

Based on a review of the entire 
certification process, the Director of 
FAA New England Region approved 
issuance of the AL5512 Type Certificate 
as recommended by New England 
Region staff. Type Certificate E4NE for 
the T5508 engine has been amended to 
include approval of the AL5512. 

A copy of the “Decision Basis for 
Type Certification of the Avco Lycoming 
AL5512 Turboshaft Engine’* is on file in 
the FAA Rules Docket. The bulk of the 
“Decision Basis” reviews the purpose, 
structure, conduct, and significant 
highlights of the certification program 
wherein Avco Lycoming was required to 
demonstrate compliance with the 
applicable Federal Aviation 
Regulations. 

The text of “Decision Basis” includes 
delineation of the specific legal 
compliance required by each rule; a 
summary of the method by which 
compliance was established for each 
and a bibliography of the reports 
documenting compliance. 

Detailed appendices and attachments 
include: (1) Minutes of Type 
Certification Board Meetings, (2) the 
applicable Federal Aviation 
Regulations, Orders, and Advisory 
Circulars, and (3) Type Certificate E4NE 
and the Type Certificate Data Sheet. 

The report is available for examination 
and copying at the Rules Docket, Office 
of the Regional Counsel, New England 
Region, 12 New England Executive Park, 
Burlington, Massachusetts 01803. Copies 
of the report may be obtained from the 
Office of the Director, FAA New 
England Region, 12 New England 
Executive Park, Burlington. 
Massachusetts 01803. 


Issued in Burlington, Massachusetts on 
December 5,1980. 

Robert E Whittington, 

Director, New England Region. 

(FR Doc. 80-38671 Piled 12-12-60:8:45 ami 

BILLING COOE 4810-13-44 


Pratt & Whitney JT9D-74RA/7R4D 
Turbofan Engine Certification and 
Availability of Documents 

Based on a review of the entire 
certification process, the Director of 
FAA New England Region approved 
issuance of the JT9D-7R4A/7R4D Type 
Certificate as recommended by New 
England Region staff. Type Certificate 
E3NE for the JT9D engine has been 
amended to include approval of the 
JT9D-7R4A/7R4D. 

A copy of the “Decision Basis for 
Type Certification of the Pratt & 

Whitney JT9D-7R4A/7R4D Turbofan 
Engine” is on file in the FAA Rules 
Docket. The bulk of the “Decision Basis” 
reviews the purpose, structure, conduct, 
and significant highlights of the 
certification program wherein Pratt & 
Whitney was required to demonstrate 
compliance with the applicable Federal 
Aviation Regulations. 

The text of “Decision Basis” includes 
delineation of the specific legal 
compliance required by each rule; a 
summary of the method by which 
compliance was established for each 
and a bibliography of the reports 
documenting compliance. 

Detailed appendices and attachments 
include: (1) Minutes of Type 
Certification Board Meetings, (2) the 
applicable Federal Aviation 
Regulations, Orders, and Advisory 
Circulars, and (3) Type Certificate E3NE 
and the Type Certificate Date Sheet. The 
report is available for examination and 
copying at the Rules Docket, Office of 
the Regional Counsel, New England 
Region, 12 New England Executive Park, 
Burlington, Massachusetts 01803. Copies 
of the report may be obtained from the 
Office of the Director, FAA New 
England Region, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803. 

Issued in Burlington, Massachusetts on 
December 5,1980. 

Robert E. Whittington, 

Director, New England Region. 

(FR Doc 80-36870 Filed 12-12-80; 8:46 am) 

BILLING CODE 4910-13-44 


Pratt & Whitney JT8D-217 Turbofan 
Engine Certification and Availability of 
Documents 

Based on a review of the entire 
certification process, the Director of 
FAA New England Region approved 


issuance of the JT8D-217 Type 
Certificate as recommended by New 
England Region staff. Type Certificate 
E9NE for the JT8D engine has been 
amended to include approval of the 
JT8D-217. 

A copy of the “Decision Basis for 
Type Certification of the Pratt & 
Whitney JT8D-217 Turbofan Engine” is 
on file in the FAA Rules Docket. The 
bulk of the “Decision Basis” reviews the 
purpose, structure, conduct, and 
significant highlights of the certification 
program wherein Pratt & Whitney was 
required to demonstrate compliance 
with the applicable Federal Aviation 
Regulations. 

The text of “Decision Basis” includes 
delineation of the specific legal 
compliance required by each rule; a 
summary of the method by which 
compliance was established for each 
and a bibliography of the reports 
documenting compliance. 

Detailed appendices and attachments 
include: (1) Minutes of Type 
Certification Board Meetings. (2) the 
applicable Federal Aviation 
Regulations, Orders, and Advisory 
Circulars, and (3) Type Certificate E9NE 
and the Type Certificate Data Sheet. 
The report is available for examination 
and copying at the Rules Docket, Office 
of the Regional Counsel, New England 
Region, 12 New England Executive Park. 
Burlington, Massachusetts 01803. Copies 
of the report may be obtained from the 
Office of the Director, FAA New 
England region, 12 New England 
Executive Park, Burlington, 
Massachusetts 01803. 

Issued in Burlington. Massachusetts on 
December 5.1980. 

Robert E Whittington, 

Director, New England Region. 

(FR Doc. 80-38672 Filed 12-12-80; 8:45 am) 

BILUNG CODE 4910-13-41 


Federal Railroad Administration 

[Block Signal Application No. 1538] 

National Railroad Passenger Corp. 
(Amtrak); Report and Order 

The National Railroad Passenger 
Corporation (Amtrak) has petitioned the 
Federal Railroad Administration (FRA) 
for authority to modify a portion of the 
signal system which controls train 
operations between Baldwin, 
Pennsylvania and Ragan, Delaware. The 
proposed modification involves the 
intitial installaton of the revised signal 
system that Amtrak intends to utilize on 
all portions of the Northeast Corridor 
trackage between Boston, 
Massachusetts and Washington, D.C. 
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I The proposed signal changes are part of 
I a comprehensive improvement program 
| which is designed to enhance the overall 
I performance of rail service on this line. 

I The Amtrak request is contained in 
I several related proceedings which are 
I identified as FRA Block Signal 
Application Number 1588 and four 
I waiver petitions designated as RS&I 
I Number 607. RS&I Number 608, RS&I 
I Number 609, RS&I Number 610. All of 
these proceedings have been referred to 
the Railroad Safety Board (Board) which 
has been delegated the responsibility of 
determining whether to grant the request 
I contained in these proceedings. 

The Amtrak request was filed on June 
5,1979, and a public notice describing 
the request was issued on June 9,1979. 

In addition the Board provided two 
public hearings,on these proceedings. 
These hearings were held on October 16, 
1979, in Philadelphia, Pennsylvania and 
on October 18,1979, in Boston, 
Massachusetts. 

The Board has received a 
considerable volume of comments on 
| this request both during the hearings 
and in written responses to the 
proposal. The nature of these comments, 
their volume, the unique aspects of the 
proposed signal changes, and the 
| lengthy history of this proceeding 
: caused the Board to conclude that the 

normal process of issuing a simple 
decision letter resolving these 
proceedings, was not appropriate in this 
instance. Consequently, the Board is 
deviating from past practice and issuing 
this report and order to assist all parties 
in understanding the decisions reached 
in these proceedings. 

The application made by Amtrak 
seeks approval of proposed 
modifications of the existing automatic 
cab and wayside signal systems to 
permit operation by automatic train 
control (speed control) between 
Milepost 8.4 North of Baldwin 
Interlocking at Baldwin, Pennsylvania 
and Ragan Interlocking at Milepost 30.0 
South of Ragan, Delaware; to permit the 
installation of a new all relay 
interlocking at Holly Oak; and to permit 
modifications of existing interlocking 
facilities at Ragan, West Yard, 
Willmington. Landlith, Bell, Hook, 
Lamokin and Baldwin. The proposed 
changes basically consist of the 
following specific alterations; 

1. Discontinue the existing automatic 
block and cab signal system and the 
wayside automatic signals between 
Baldwin and Ragan. 

2. Installation of an automatic block 
signal system supplemented by 
automatic cab signals arranged for train 
movements in either direction on all 
main tracks and supplemented with 


automatic train control equipment 
mounted on locomotives to enforce the 
speed limits displayed by the continous 
cab signal system. 

3. At Lamokin remove all interlocking 
facilities and change four interlocked 
switches to electrically locked hand 
operation. 

4. At Baldwin remove six interlocked 
dwarf signals and install one interlocked 
crossover, four interlocked high signals 
and change one interlocked switch to 
electrically locked hand operation. 

5. Relief from compliance with 49 CFR 
236.23 to permit the use of a color 
position wayside signal displaying a 
"green" aspect to indicate "proceed at 
maximum permissable speed" instead of 
"proceed at authorized speed". 

6. Relief from compliance with 49 CFR 
236.567 to permit the use of flashing 
wayside signal aspects to indicate that 
an absolute block has been established 
and that a train may proceed at normal 
speed not exceeding 79 miles per hour. 

7. Relief from compliance with 49 CFR 
236.23 to permit the use of cab signal 
aspects of illuminating numbers or 
letters to indicate the maximum 
permissable speed in lieu of aspects 
shown by lights or letters. 

8. Relief from compliance with 49 CFR 
236.310 to permit the absence of an 
approach signal to certain home signals. 

All of the commenter8 voiced strong 
objection to the proposed removal of 
wayside signals. Their objections 
focused on the fact that without wayside 
signals train engineers would lose 
valuable data. This data includes the 
loss of reference points, the loss of 
ability to verify the accuracy of the cab 
signal and the loss of data about track 
conditions in the event of cab signal 
failure. The concern over data loss was 
heightened for some commenters by 
current failure rates of existing car 
borne equipment and reservations about 
adequacy of the design features for the 
new equipment. One commenter noted 
that FRA has previously granted relief to 
permit the operation of commuter trains 
with failed cab signals in the 
Philadelphia area and urged that 
wayside signals be retained so that this 
practice could be continued under the 
new system. 

The commenters, who addressed the 
issue, expressed concern over the cost 
of installing the necessary equipment 
and questioned the source of funding for 
the installation of carbome equipment. 
The costing issue was complicated for 
some commenters by the fact that their 
equipment was operated only 
occasionally or for short duration on the 
tracks equipped with this system. 
Another feature of their concern 
involved the choice of electrical 


frequencies suggested by Amtrak. The 
final concern about equipment involved 
the Amtrak proposal to include the use 
of carbome recording equipment to 
make a log of certain train operation 
factors. 

All of the commenters expressed 
concern over the departure from 
historical signal practices involved in 
the use of the new signal aspects and 
new operating rules associated with this 
system. The comments included the 
difficulty of operating under existing 
railroad operating rules, as well as the 
proposed operating rules, the need for 
an extensive training effort and the 
perceived expansion of the number of 
rules associated with an increased 
number of aspects. 

The commenters, who addressed the 
issue, also expressed concern over the 
ability of freight trains to operate safely 
under the proposed system. The concern 
in this area involved enforced braking 
procedures necessary to comply with . 
the automatic speed control devices, the 
contemplated braking distances and the 
absence of wayside signal indications to 
aid in the braking procedures. The cost 
of installing the necessary equipment 
was also noted by two commenters. 

All of these comments have been 
considered by the Board in reaching a 
decision in this matter. These comments 
were considered as well as the results of 
a very lengthy and detailed 
investigation by FRA staff of this entire 
proceeding. After considering the 
comments and the staff investigation the 
Board has decided to approve the basic 
application subject to a variety of 
conditions. In addition the Board has 
made several recommendations which it 
believes are not of such a nature as to 
require imposition of a condition but 
which it strongly urges Amtrak to 
adhere to in the installation of this 
system. 

In reaching a decision in this 
proceeding, the issue of operating 
without wayside signals, which caused 
extensive comment, has proved to be 
the most difficult point. The degree of 
difficulty stems from the 
interrelationship of the loss of data and 
the enforced braking aspects of the 
automatic speed control devices 
proposed by Amtrak. In an effort to 
define this issue FRA staff, familiar with 
details of this proposal, examined two 
existing systems that currently operate 
significant numbers of freight trains 
without the use of wayside signals. 
Although neither installation is a totally 
accurate duplication of the situation in 
this proceeding, the facts developed 
during that portion of the investigation 
revealed that there is nothing 
intrinsically unsafe about the proposed 
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operation of freight trains without the 
presence of wayside signals. This 
portion of the investigation together 
with computer simulations of operations 
utilizing the data from the proposal did 
develop a basis for concern about the 
safe braking of freight trains. In an effort 
to better define this issue the Board 
assembled a task force to study this 
matter. The details of the task force 
efforts are contained in two reports that 
were distributed to all parties of record 
and explained in a public meeting held 
in Washington, D.C. on August 26,1980. 
The result of the task force effort was a 
request by Amtrak to modify the 
proposed parameters of the braking 
responses under the automatic speed 
control devices to reflect the information 
developed by the task force. 

Based on the reports from the task 
force the Board believes that by 
imposing a condition that modifies the 
proposed parameters for the braking 
responses, as stated in the Amtrak letter 
of September 16,1980 and the task force 
report, freight trains can be braked 
safely under the proposed system. The 
specific terms of the condition imposed 
by the Board to address this issue are 
enumerated later in this report and 
order. It should be noted that in 
imposing this condition the Board is also 
granting a waiver of compliance with 49 
CFR 236.507. 

The imposition of this condition does 
not totally address the entire issue of 
loss of data involved in the absence of 
wayside signals. The commenters noted 
that without wayside signals there is a 
loss of reference points to accurately 
identify the location of a train. The 
Board agrees that this will occur and 
recommends that Amtrak provide 
alternate methods to aid personnel in 
identifying their precise wayside 
location. A variety of permanent 
wayside markers could be used for this 
purpose. Consequently, the Board has 
left this matter to Amtrak to resolve. 
Another loss of data can occur under the 
Amtrak proposal which would require 
deactivation of the cab signals in the 
event that the automatic speed control 
device fails in service. Although the 
Board agrees that operating such 
equipment under the "Absolute Block" 
provisions of the proposal is the safest 
course of action, the Board recommends 
that Amtrak not require the cab signal 
equipment to be deactivated under 
circumstances where only the automatic 
speed control device fails in service. The 
final aspect of the loss of data issue 
involves the absence of any method to 
verify the accuracy of the cab signal 
aspect by comparison with a wayside 
signal. The Board agrees with the 


commentera and recommends that 
Amtrak provide some alternate method 
to permit such verifications. In this 
instance also there are multiple methods 
to accomplish this goal and 
consequently the Board has left Amtrak 
with discretion in this area. 

The commenters’ concerns over the 
failure rates of existing equipment has 
also been noted. The Board believes that 
all parties are aware of the need for 
improved reliability of this equipment 
and that the failure of such equipment 
when operating under the proposed 
system, which will necessitate the use of 
the "Absolute Block" procedure, will 
intensify the need for reliable operation 
of this equipment. As to the 
commenter’s suggestion, that the waiver 
previously granted permitting commuter 
operations in the Philadelphia area with 
failed equipment, be extended to this 
new system, the Board does not agree. If 
the car borne equipment fails, the 
"Absolute Block" procedure is the only 
alternative method of operations the 
Board is permitting. Consequently, the 
Board is terminating the relief 
previously granted, effective upon the 
installation of the proposed system. 

There is a related issue raised by 
another commenter which involves the 
use of non-equipped locomotives over 
this system. FRA regulations (49 CFR 
236.566) currently prohibit the use of 
non-equipped locomotives unless a 
waiver of compliance has been granted 
by the Board. The commenter making 
this suggestion, the Providence and 
Worcester, will not be directly affected 
by the proceeding currently before the 
Board. The Board, therefore, has not 
acted on this suggestion and will 
address this issue when a specific 
proposal involving trackage over which 
a railroad actually operates or intends 
to operate with non-equipped 
locomotives is presented to the Board. 

In a similar manner the cost of 
installing the equipment needed to 
operate over this system and the 
availablity of funding to resolve those 
cost problems were raised by several 
commenters. These commenters also 
raised issues about alternate signal 
systems which would make greater use 
of the existing installation. The Board 
has not addressed these issues because 
they are beyond the authority of the 
Board to resolve. 

The cost of installing the equipment 
needed to operate over this system and 
the availability of funding to resolve 
those cost problems were raised by 
several commenters. These commenters 
also raised issues about alternate signal 
systems which would make greater use 
of the existing installation. The Board 
has not addressed these issues because 


they are beyond the scope of the Board's 
authority. 

The concerns expressed by the 
commenters about certain technological 
aspects of the proposed system were 
reviewed. These concerns included the 
design prindpels of some equipment, the 
choice of electrical frequencies and the 
use of car borne event recorders. 
Although the Board shares the desires of 
the commenters to have a total system 
design that fully explains all aspects of 
the various components available for 
review, the facts in this proceeding do 
not permit that review. The concepts 
and designs proposed by Amtrak all 
have some parallel use in various 
existing systems and consequently do 
not present any radical departure from 
established technology. The Board is 
requiring that Amtrak perform a safety 
analysis of the various new devices 
which will be utilized to determine their 
failure modes and thereby remove any 
lingering concern over equipment that is 
still in the design stage. As to the use of 
car borne event recorders the Board has 
not imposed any condition on their use 
or design features. The Board believes 
that this is an issue that should be 
resolved by Amtrak with the affected 
parties. However, the Board urges that 
event recorders be utilized on all 
equipment because the Board believes 
that effective devices can be designed 
and will prove helpful to all parties. 

The final issue raised by the 
commenters concerned the operating 
rules Amtrak proposes to use in 
connection with this signal system. The 
proposed operating rules have been 
reviewed by FRA and have been found 
for the most part to be adaptations of 
the existing operating rules with the 
wording modified to apply to the new 
signal system. The Board has not found 
any radical departure from historical 
precedent or any demonstrably unsafe 
feature in these proposed rules. The 
Board agrees with the commenters who 
urged the need for careful training and 
believes that Amtrak has effective plans 
to deal with this matter. 

The Board has decided to impose a 
variety of conditions to the approval of 
this proposal to primarily address issues 
that were not raised by the commenters. 
These conditions involve technical 
aspects of the proposal. The conditions 
are as follows: 

1. That only one master code location 
be permitted between each interlocking 
home signal and its approach signal. 

2. That master code locations be 
located so that a station stop overrun 
will not result in a train moving out of 
the block normally occupied at the 
station stop. 
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3. That an approach signal shall not 
display an indication more favorable 
than “Proceed at Restricted Speed” 
when the track is occupied between the 
approach signal and the interlocking 
home signal in advance. 

4. That a yellow aspect, indicating 
that speed is to be restricted and stop 
may be required, shall be used at the 
approach signal to an interlocking home 
signal when the home signal displays a 
“Stop” indication or a “Proceed at 
Restricted Speed” indication. 

5. That a buffer zone of zero code be 
provided in the approach to each block 
where a stop may be required. 

6. That electric locks be provided for 
all hand operated switches where the 
maximum permissible speed is in excess 
of 20 m.p.h. 

7. That centrifugal type relays 
presently used in the existing system are 
not used in the proposed system. 

8. That the automatic train control 
device of each locomotive require 
recurring acknowledgement when 
operating under a “Restricted Speed” 
indication. 

9. That the 100 Hz signal reference 
voltage and the 25 Hz propulsion current 
be synchronized or the frequency of the 
signal reference voltage be such that it 

is not affected by the frequency of the 
propulsion current or harmonics thereof. 

10. That the reference and track 
voltages of each phase selective track 
circuit be supplied from the same source 
of power. 

11. That only locomotives equipped 
with operative automatic train control 
device be allowed to enter the proposed 

system. 

12. That a safety analysis be 
performed for all signal equipment to be 
utilized to determine the fail safe design 
of components under all conditions. 

13. That all relief from compliance 
with 49 CFR Part 236 previously granted 
to the applicant or other parties, which 
is applicable to this application area, is 
cancelled upon installation of the 
proposed system. 

14. That the automatic train control 
device of locomotives operated in freight 
service may be so arranged as to 
provide that an automatic brake 
application can ]>e prevented by a 
reduction of between 15 and 17 pounds 
within 30 to 50 seconds. 

The Board has also decided to grant 
the relief requested by Amtrak in two of 
the related waiver petitions indentified 
RS&I Number 608 and RS&I Number 609. 
The relief from compliance with 49 CFR 
235.567 requested in RS&I Number 608 
will permit Amtrak to use flashing 
wayside signal aspects to indicate that 
an absolute block has been established. 
The relief from compliance with 49 CFR 


235.23(b) requested in RS&I Number 609 
will permit Amtrak to U9e cab signal 
aspects with illuminated numbers or 
letters to indicate maximum permissible 
speed. 

The Board has denied the relief 
requested in the related waiver petition 
identified as RS&I Number 607. The 
relief sought by Amtrak would permit 
the use of a color position wayside 
signal displaying a “green” aspect to 
indicate “proceed at maximum 
permissable speed” when the next home 
signal is displaying a “red” aspect and 
the cab signal indicator is displaying a 
restricting aspect between the master 
code location and the home signal. The 
Board has concluded that under 
appropriate circumstances this 
indication could provide misleading 
information and that granting the 
requested relief would reduce safety. 

The Board has dismissed the remaining 
waiver petition, identified as RS&I 
Number 610, as unnecessary. 

This notice is issued under the 
authority of Section 25 of the Interstate 
Commerce Act as amended, 41 Stat. 498, 
49 U.S.C. 26 and Section 1.49(g) of the 
regulations of the Office of the Secretary 
of Transporation, 49 CFR 1.49(g). 

Issued in Washington, D.C. on December 4. 
1980. 

J. W. Walsh, 

Chairman. Railroad Safety Board. 

|FR Doc. 80-08064 Filed 12-12-80: 8.45 am| 

BILLING CODE 4910-06-M 


Research and Special Programs 
Administration 

Applications for Renewal or 
Modification of Exemptions or 
Applications To Become a Party to an 
Exemption 

agency: Materials Transportation 
Bureau. D.O.T. 

action: List of Applications for Renewal 
or Modification of Exemptions or 
Application to Become a Party to an 
Exemption. 

summary: In accordance with the 
procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transportation's 
Hazardous Materials Regulations (49 
CFR Part 107, Subpart B), notice is 
hereby given that the Office of 
Hazardous Materials Regulation of the 
Materials Transportation Bureau has 
received the applications described 
herein. This notice is abbreviated to 
expedite docketing and public notice. 
Because the sections affected, modes of 
transportation, and the nature of 
application have been shown in earlier 


Federal Register publications, they are 
not repeated here. Except as otherwise 
noted, renewal applications are for 
extension of the exemption terms only. 
Where changes are requested (e.g. to 
provide for additional hazardous 
materials, packaging design changes, 
additional mode of transportation, etc.) 
they are described in footnotes to the 
application number. Application 
numbers with the suffix “X” denote 
renewal; application numbers with the 
suffix “P” denote party to. These 
applications have been separated from 
the new applications for exemptions to 
facilitate processing. 

DATES: Comment period closes 
December 30,1980. 

ADDRESS COMMENTS TO: Dockets 
Branch, Information Services Division, 
Materials Transportation Bureau, U.S. 
Department of Transportation, 
Washington, DC 20590. 

Comments should refer to the 
application number and be submitted in 
triplicate. 

FOR FURTHER INFORMATION: Copies of 
the applications are available for 
inspection in the Dockets Branch, Room 
8426, Nassif Building, 400 7th Street, 
S.W., Washington. DC. 


Application 

No. 

Applicant 

of 

exemption 

4460-X- 

Ethyl Corporation, Baton Rouge, 
LA (see footnote 1). 

4460 

4575-X.. 

Pennwaft Corporation. Philadelphia. 
PA. 

4575 

5117-X_ 

U.S. Environmental Protection 
Agency. Research Triangle Pk. 

NC. 

5117 

6016-X- 

Huber Supply Company. Mason 
City, tA. 

6016 

6762-X.. 

Taylor Chemicals. Inc.. Baltimore. 
MD. 

6762 

6834-X. 

FMC Corporation. Philadelphia. PA— 

6834 

6864-X. 

Contrary, Hamburg. West Ger¬ 
many. 

6864 

7011-X_ 

Advanced Chemical Technology. 
City of Industry. CA (see foot¬ 
note 2). 

7011 

7207-X.. 

Matheson Gas Products, Lynd- 
hurst NJ. 

7207 

7259-X- 

Stauffer Cemical Company. West- 
port. CT 

7259 

727S-X.._ 

Express Airways. Inc.. Sanford, FI— 

7275 

7444-X_ 

James Russet) Engineering Works, 
Inc.. Boston. MA. 

7444 

7505-X.- 

Platte Chemical Company. Greeley. 
CO. 

7505 

7830-X. 

Sea Containers. Inc,, New York, 
NY. 

7830 

7848-X_ 

Union Carbide Corporation, Unde 
Division. Tarrytown. NY. 

7848 

7873-X. 

Btoiwerk Goslar KG, West Ger¬ 
many. 

7873 

7879-X....... 

Gearhart Industries Inc.. Fort 
Worth, TX. 

7879 

7881-X..— 

FMC Corporation. Philadelphia. PA... 

7881 

7925-X_ 

A/S Cbeminova, Lemvip. Denmark... 

7925 

7938-X_ 

Lowaco. S.A., Geneva. Sw-kzertand... 

7938 

7938-X_ 

B»gn»er Schmid-Laurent, Paris. 
France. 

7938 

7938-X - 

Sea Containers. Inc.. New York. 
NY. 

7938 

7938-X —L 

Eurotalner. Paris. France. 

7938 

7938-X_ 

Compagnie General Maritime, 
Pans, France. 

7938 
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Application 

No. 

Applicant 

Renewal 

of 

exemption 

7957-X. 

Process Engineering Inc., Plaistow, 
NH. 

7957 

7998-X. 

FMC Corporation. Philadelphia. PA- 

7998 

8002-X_ 

Bigrker Schmid-LaurenL Paris. 
France. 

8002 

8003-X._ 

Pennwalt Corporation. Buffalo, NY.«. 

8003 

8005-X. 

intsel Corporation. New York, NY.~~ 

6005 

8046-X.„ 

Contrary, Hamburg. West Ger¬ 
many. 

8046 

8107-X_ 

&ikng9 Energy Corporation, 

Independence. MO. 

8107 

8109-X_ 

SLEMI. Pans. France. 

8109 

8109-X_ 

Transport International Containers. 
SA, Paris, France. 

8109 

8109-X._ 

Fauvet-Girel, Pans. France. 

8109 

8109-X.. 

CATU Containers. SA, Geneva. 
Switzerland. 

8109 

8110-X. 

Fauvet-Girel, Paris, France. 

8110 

8110-X. 

Transport International Containers. 

8110 


SA, Paris. France. 


8110-X_ 

SLEMI. Paris. France--—.. 

8110 

8110-X_ 

Eurotamer. Parts, France...— 

8110 

8116-X- 

US. Environmental Prolection 
Agency. Cincinnati, Ohio. 

8116 

8120-X. 

Starflight Incorporated. Arlington. 
TN. 

8120 

8129-X- 

RAO Service. Inc.. Laurel. M0 (see 
footnote 3). 

8129 

8141-X- 

GTE Products Corporation, Need¬ 
ham. MA (see footnote 4). 

8141 

8299-X _ 

HTL Industries, Incorporated, 
Duarte. CA (see footnote 5). 

8299 


•Request amendment to remove requirement for internal 
visual inspection of portable tanks. 

•To authorae ammonium perchlorate granular, classed as 
an oxidizer as an addrtionai commodity. 

•To authorize flammable solids, oxidizers, and poison B 
Squids as additional commodities and to include a DOT 37A 
steel drum as additional packaging. 


•To renew end to add rail freight cargo vessel and to 
modify the exemption pertaining to individual cell packaging 
and supervised loading 

•To authorize various modifications to cylinder require¬ 
ments eg. expansion data, physical test requirements, flat¬ 
tening test 


Application 

No. 

Applicant 

Parties to 
exemption 

3330-P_ 

Western Zirconium, tnc., Ogden. 
UT. 

3330 

6765-P_ 

Teikoku Sanso Kabushitu Kaisha. 
Kobe. Japan. 

6765 

7052-P_ 

General Motors Corporation. De¬ 
troit. Ml. 

7052 

8125-P_ 

Compagnle des Containers Reser¬ 
voirs. Paris, France. 

8125 

8217-P_ 

Eurotalners. Paris. France...*,... 

8217 

8352-P_ 

FMC Corporation. Philadelphia. PA... 

8352 

8354-P_ 

Comangnie des Containers Reser¬ 
voirs. Paris, France. 

8354 

8365-P- 

Southeastern Waste Treatment. 
Inc.. Dalton, GA 

8365 

8375-P_ 

Trafpak Limited. England.. 

8375 

8471-P_ 

Hoyer SAG.L, Qvasso, Switzer¬ 
land. 

8471 

8471-P_ 

Sea Containers. Inc., New York. 
NY. 

8471 


This notice of receipt of applications 
for renewal of exemptions and for party 
to an exemption is published in 
accordance with Section 107 of the 
Hazardous Materials Transportation 
Act (49 CFR U.S.C. 1806; 49 CFR 1.53(e)). 


Issued in Washington, DC, on December 8, 

1980. 

J. R. Grothc, 

Chief, Exemptions Branch, Office of 
Hazardous Materials Regulation, Materials 
Transportation Bureau. 

[FR Doc. 80-38752 Filed 12-12-80: 8:45 am) 

BILLING CODE 4910-60-M 


Grants and Denials of Applications for 
Exemptions 

agency: Materials Transportation 
Bureau, D.O.T. 

ACTION: Notice of Grants and Denials of 
Applications for Exemptions. 

summary: In accordance with the 
procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transportation’s 
Hazardous Materials Regulations (49 
CFR Part 107, Subpart B), notice is 
hereby given of the exemptions granted 
in August 1980. The modes of 
transportation involved are identified by 
a number in the “Nature of Exemption 
Thereof* portion of the table below as 
follows: 1—Motor vehicle, 2—Rail 
freight, 3—Cargo vessel, 4—Cargo-only 
aircraft, 5—Passenger-carrying aircraft. 
Application numbers prefixed by the 
letters EE represent applications for 
Emergency Exemptions. 


Application No. Exemption No. 


Applicant 


Regulations) affected 


Nature of exemption thereof 


Renewal and Party to Exemptions 


3992-X ... DOT-E 3992 ... Linden Chemicals A Plastics. Inc., Edison. NJ . 49 CFR 173.3t4 _ 

4612-X.. - DOT-E 4612 ...«. Aldrich Chemical Ca, Inc.. Milwaukee. Wl .. 49 CFR 173.135. 173.122. 173.138. 

173.139. 173 154. 173 206. 

173.230. 173.245, 173.247. 

173.252. 173.253, 173.271, 

173.276. 173.281, 173293. 

173.346. 173.382. 

5322-X..... DOT-E 5322 _ LNG Services. Inc., Pittsburgh. PA .... 49 CFR 172.101, 173.315(a) _ 


5322-X .«... DOT-E 5322 . San Diego Gas & Electric Company, San Diego, 49 CFR 172.101. 173315(a)... 

CA 

5365-X -- DOT-E 5365 .. SunOtin Chemical Company. ClaymonL OE - 49 CFR 172.101. 173.315(a)... 


5403-X.— DOT-E 5403. Halliburton Services. Inc., Duncan. OK_ 49 CFR 173.245(a}(31), 173.248(a)(6), 

173.249(a)(6). 173.263(a)(10), 

173.264(a)(14). 173.268(b)(3), 

173.272(i)(21). 173.289(a)(4). 

178.343-2{b), 178 343-5(b)(1)(i), 

178 343-5(b)(2)(l). 

6154-X- DOT-E 6154-Uniroyal Chemical. Naugatuck, CT_49 CFR 173.154(aM12). 178.205-16.... 


6472-X- DOT-E 6472-- Thk*ol Corporation. Brigham City, Utah- 49 CFR 173.91_... 


6530-P- DOT-E 6530..... Liquid Air Corporation. Chicago. II...«... 49 CFR 173.302(c)_ 

6S30-P.- DOT-E 6530... The Great Plains Welding Supply Company. 49 CFR 173 302(c).. 

Cheyenne. WY. 

6536-X-DOT-E 6536.... Philadelphia Gas Works. Philadelphia. PA_49 CFR 172.101. 173.315(a). 


6589-X.. DOT-E 6589...«... Robertshaw Controls Company. Anaheim. CA.. 49 CFR 173.302(a)(1), 176.3—. 


6762-P..«. .... DOT-E 6762 ....... Lever Brothers Company. Incorporated, New 49 CFR 173.286(b)(2). 175.3.. 

York. NY. 

6762-P - DOT-E 6762 .. Reliance Brooks Inc., Cleveland, OH _ 49 CFR 173.266(b)(2). 175,3. «... 


To authorize the transportation of hydrogen chloride m 
DOT Specification 105A600W tank cars. (Mode 2.) 

To authorize shipment of small quantities of hazardous 
materials m inside glass bottles overpacked in metal 
cans further overpacked in 12 B flberboard boxes 
(Mode 1) 


To authorize the use of a non-OOT specification cargo 
tank tor the transportation of certain flammable gases 
(Mode 1) 

To authorize use of a non-OOT specification cargo tank 
for transportation of certain flammable gases (Mode 
1 ) 

To authorize the use of non-OOT specification polyure¬ 
thane insulated cargo tanks tor the transportation of a 
flammable cryogenic liquid. (Mode t.) 

To authorize the use of cargo tanks, meeting the re¬ 
quirements of DOT Specification MC-312 with certain 
exceptions, m support of od well acidizing and mdustrv 
aJ ctoanmg operations. (Modes 1. 3.) 


To authorize the transportation of certain flammable 
solids in a modified DOT Specification 128 fiberfcoard 
box. (Modes 1 2. 3.) 

To authorize use of non-DOT specification polystyrene 
containers for certain Class 8 explosives. (Modes 1. 2. 
3) 

To become a party to Exemption 8530. (Modes 1, 2.) 

To become a party to Exemption 6530. (Modes 1, 2) 

To authorize the use of non-DOT specification cargo 
tanks for the transportation of certain flammable and 
nonflammable gases. (Mode 1) . 

To authorize transportation of compressed ax. a non¬ 
flammable gas. in non-DOT specification cylinders. 
(Modes 1. 2. 4.) 

To become a party to Exemption 6762. (Modes 1. 2. 4.) 

To become a party to Exemption 6762. (MOdes 1, 2. 4.) 
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Renewal and Party to Exemption*—Continued 


6858-X-OOT-E 6858_Johnson ScanStar. General Steamship Corpora¬ 

tion, San Francisco, CA. 

6858-X-OOT-E 6858-Bacardi International Limited. Hamilton. Bermuda. 

6858-X-OOT-E 6858J-Eurotamer. Paris. France_..._.... 

6858-X- DOT-E 6859- Pyronetcs Devices, Incorporated. Denver. CO_ 

6888 -X_OOT-E 6888_Allied Chemical Corporation, Morristown. NJ_ 

6804-X- DOT-E 6004-Aldrich Chemical Company. Inc., Milwaukee. Wl_ 

7014-X-DOT-E 7014_Eurotamer, Parts. France_ 

7052-P-OOT-E 7052.- .Gould, Inc. Andover. MA_ 

7052-X-DOT-E 7062-Wilson Greatbalch, Ltd, CUronce, NY_ 

7052-P-DOT-E 7052_Reach Electronics, Inc., Lexington. NE_ 

7052-X-DOT-E 7052-Raytek. Inc. Mountain View, CA_ 

7062-X- DOT-E 7062_ Eiectrochem Industries, Inc. Clarence. NY_ 

7052-X- DOT-E 7062_ DuraceH International, Inc.. Elmsford, NY_ 

7052-P-DOT-E 7052-Rockwell International CorporaSon, Aneheen. CA. 

7062-P- DOT-E 7052_General Electric Company. Gainesville. FL_ 

7052-P-DOT-E 7052-Environmental Device Company. Manor). MA_ 

7052-X- DOT-E 7062-EGAG Environmental Equipment. Herndon. VA_ 

7062-X - DOT-E 7052-Tadiran-lsraet Electronics Industries, Ltd. Tel 

Aviv. Israel. 

7062-X- DOT-E 7052- Sonatech, Inc., Goteta. CA_ 

7052-X- OOT-E 7062-Matsushita Battery Industrial Company. Osaka, 

Japan. 

7052-X——— OOT-E 7052--Hercules, Incorporated. WSminglon, DE_ 

7062-X-DOT-E 7052_ AJtus Corporation. Palo, CA_ 

7052-P.. . . . DOT-E 7052---- Bunker Ramo Corporation. Westlake Village. CA.. 

7052-X- DOT-E 7062- Panasonic Company, Secaucue. NJ_ 

7052-P—-DOT-E 7052-Ocean Research Equipment, Inc. Falmouth, MA. 

7070-X-OOT-E 7070-Engelhard! Industries. Providence. Rl .-. 

7Q7Q-X .. DOT-E 7070-Lea-RonaJ, Incorporated. Freeport, NY_ 

7070-X-OOT-E 7070-American Chemical and Refining Company. 

Watertxiry. CT. 

7070-X..... . DOT-E 7070-Technic, Inc., Cranston, Rl. 

7070-X.. — DOT-E 7070 ...Auric Corporation. Newark. NJ.. . n _ r - 

7070-X—„-_ DOT-E 7070-Oxy Metal Industries Corporation, Nuttey. NJ_ 

7078-P-DOT-E 7076-Reliance Brooks, Inc., Cleveland. OH_ 

7455 ~*. DOT-E 7456_E. I. du Pont de Nemours & Company, Incorpo¬ 

rated. Wilmington. DE. 


49 CFR 173.119. 173.125, 173.245, To authorize the use of non-OOT specification portable 
173.348, 46 CFR 90 05-35. tanks for the transportation of certain flammable, cor¬ 
rosive. combustible, and Class B poison liquids. 

(Modes 1. 2, 3.) 

49 CFR 173.119. 173.125, 173.245, To authorize the use of non-DOT specification portable 

173.346. 48 CFR 90.05-35. tanks for the transportation of certain flammable, cor¬ 

rosive. combustible, and Ciass B poison liquids. 

(Modes 1. 2, 3) 

49 CFR 173.119. 173.125. 173.245. To authorize the use of non-OOT specification portable 

173.346, 46 CFR 90.05-35. tanks lor the transportation of certain flammable, cor¬ 

rosive. combustible, and Class B poison Squids. 

(Modes 1. 2, 3.) 

49 CFR 173.302(a)(1), 173.34(d). To authorize non-OOT packaging for a nonflammable 
175 3 compressed gas (Modes 1 . 3. 4.) 

49 CFR 178.150-4(a)(1)_To authorize Va Inch poly propylene type strapping in¬ 

stead of 1 V* Inch tape for closure of containers used 
to transport certain corrosive liquids and an oxidizer. 
(Modes 1 . 2. 3.) 

49 CFR 173.246(a), 175.3-To authorize packaging* not currently provided for in the 

Hazardous Materials Regulations for a corrosive mate¬ 
rial (Modes 1, 3. 4.) 

49 CFR 173.125(a)-To authorize the use of non-DOT specification intermo- 

dai portable tanks for use n the transportation of ethyl 
alcohol (flammable fcqmd). (Modes 1 .2. 3.) 

49 CFR 172.101.173.206(e)(1), 175.3 To become a party to Exemption 7052. (Modes 1. 2. 3. 

4.) 

49 CFR 172.101.173.206(e)(1), 175.3 To authorize the shipment of batteries containing lithium 

and other materials, classed m flammable solids. 
(Modes 1,2,3, 4.) 

49 CFR 172.101, 173.206(e)(1). 175.3 To become a party to Exemption 7052. (Modes 1. 2. 3, 

4) 

49 CFR 172.101,173.2O6(0)(1). 175.3 To authorize the shipment of batteries containing Ithium 

and other materials, classed as flammable soWs. 
(Modes 1. 2. 3. 4.) 

49 CFR 172.101,173.206(e)(1). 175.3 To authorize the shipment of batteries containing Ithium 

and other materials, classed as flammable solids. 
(Modes 1. 2. 3, 4.) 

49 CFR 172.101,173^06(eX1). 175.3 To authorize the shipment of batteries containing bthium 

and other materials, classed as flammable solids. 
(Modes 1.2, 3. 4.) 

49 CFR 172.101.173.206(e)(1). 175.3 To become a party to Exemption 7052. (Modes 1. 2. 3, 

4) 

49 CFR 172.101, 173J206(eX1)» 175.3 To become a party to Exemption 7052. (Modes 1 . 2. 3, 

4.) 

49 CFR 172.101,173.206(e)(1), 175.3 To become a party to Exemption 7052. (Modes 1. 2, 3, 

4.) 

49 CFR 172.101,173.206(e)(1), 175.3 To authorize the shipment of batteries containing tthtum 

and other materials, classed as flammable solids. 
(Modes 1 . Z 3. 4.) 

49 CFR 172.101,173.206(e)(1). 175.3 To authorize the shipment of batteries containing lithium 

and other materials, classed as flammable solids. 
(Modes 1.Z3. 4.) 

49 CFR 172.101, 173.206(e)(1). 176.3 To authorize the shipment of batteries containing Htlvum 

and other materials, otassed as flammable solid* 
(Modes 1 , 2. 3. 4.) 

48 CFR 172.101, 173-206(e)(1), 175.3 To authorize the shipment of batlertes containing Hthitro 

and other materials, classed as flammable solids. 
(Modes 1 . Z 3. 4.) 

49 CFR 172.101, 173.206(e)(1), 175.3 To authorize the shipment of batteries containing lithium 

and other materials, classed as flammable solids. 
(Modes 1 . 2. 3. 4.) 

49 CFR 172.101, 173^06(eX1), 175.3 To authorize the shipment of batteries containing Ithium 

and other materials, classed as flammable solids. 
(Modes 1 . Z 3. 4.) 

49 CFR 172.101,173.206(e)(1), 175.3 To become a party to Exemption 7052. (Modes 1, Z 3. 

4) 

49 CFR 172.101,173.206(e)(1), 17S3 To authorize the shipment of batteries containing Bthium 

and other materials, classed as flammable soOda. 
(Modes 1 , Z 3.4.) 

49 CFR 172.101,173.206(e)(1), 175.3 To become a party lo Exemption 7052. (Modes 1, 2. 3, 

4.) 

49 CFR 173.365,175.3. 175.630_To authorize the shipment of a poison B solid in a plas¬ 

tic jar/metal can/ftberboord box composite packaging. 
(Modes 4 , 5.) 

49 CFR 173.365, 175.3, 175.630-To authorize the shipment of a poison B solid In a plas¬ 

tic jar/meta! can/fiberboard bow composite packaging. 
(Modes 4. 5.) 

49 CFR 173.365. 175.3,175.630- To authorize the shipment of a poison B SOM in a plas¬ 

tic jar/metal can/fiberboard box composite packaging. 
(Modes 4. 5.) 

49 CFR 173.365,175.3, 175.630- To authorize shipment of a poison B sow In a plastic 

lar/metal can/fibertx>ard box compo si te packaging. 
(Modes 4. 5.) 

49 CFR 173 365,175.3. 175.630- To authorize shipment of a poison B solid m a plastic 

jar/metal can/fiber board box composite packaging 
(Modes 4. 5.) 

49 CFR 173.385. 175.3. 175.630—..... To authorize shipment of a poison B sokd In a plastic 

jar/meLai can/fiberboard box composite packaging. 
(Modes 4, 5.) 

49 CFR 173.286(b)---To become a party to Exemption 7076. (Modes 1. 2, 3.) 

49 CFR 176.177(g), 176.177(h). To authorize handling and stowage of explosive material 

176.l77(n). 176.177(q). 176.177(»). in an anchored and unmanned barge (Mode 3.) 
176.410(e). 
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Renewal and Party to Exemption*—Continued 


7494- X_ 

7495- X. 

_DOT-E 7494_—- 

. DOT-E 7495_ 

7516-X. 

. DOT-E 7516. _ 

7586-X 

DOT-E 7586 . 

7595-X. 

. DOT-E 7595_ 

7(507-X . 

. DOT-E 7607. 

7B13-X . 

. DOT-E 7813._ 

7629-X 

. DOT-E 7829_ _ 

7600-X.. 

_DOT-E 7680_ 

7743-X 

DOT-E 7743___ 

7744-X 

.. DOT-E 7744_ 

7754-X_ 

. DOT-E 7754_ 

7768-X_ 

_DOT-E 7768_ 

7777-P...._ 

_OOT-E 7777_ 

7819-X_ 

_OOT-E 7819. 

7819-P.. 

. DOT-E 7819_ 

7835-P._ 

_DOT-E 7835_ 

7835-P _ 

. DOT-E 7835.. 

7885-X.-._ 

DOT-E 7885_...._ 

7888-X- 

_DOT-E 7888_ 

7909-X. 

.- DOT-E 7909.. 


Airco Industrial Gases. Murray HW, NJ.. 


49CFR 172.101, 173.315(a).~ 


General American Transportalion Corporation. 49 CFR 173.315(a)(1) 
Sharon, PA. 


_ To authorize the transportation or shipment of certain 
cryogenic liquids In a non-OOT cargo tank. (Modes 1 , 
3) 

.... To authorize the use of a portable steel tank for the 
transportation of chlorine or sulfur dioxide, nonflamma¬ 
ble gas. (Modes 1. 2. 3.) 


Eurotainer. Paris, France.- 

Rockwell International. Downey. CA- 

American Cyanamkj Company. Wayne. NJ.. 
Gulf OH Corporation. Pittsburgh. PA..._— 
Roxnord. Incorporated. Brookfield. Wl —— 
Eurotamer. Paris, France.-.- 


49 CFR 173.119. 173.125, 173.245. To authorize the use of non-OOT specification portable 

tanks for transportation of certain flammable, corro¬ 
sive. poisonous, or combustible lic^ids (Mode 3 ) 

To authorize the transportation of rocket motors (class B 
explosive) In a propulsive state and in a packaging not 
presently proscribed in the regulations. (Mode 1.) 

To authorize the transport of certain poison 8 liquids m 
DOT Specification MC-312 cargo tanka (Mode 1.) 

To authorize shipment ol hydrogen in non-DOT specifi¬ 
cation seamless steel cylinders. (Mode 5.) 

To authorize the use of an unlmed one-gallon tin can for 
shipment of corrosive materials. (Modes 1. 2. 3. 4.) 


173.346. 46 CFR 90.05-35. 
49 CFR 173.88(e)(2)(ii). 173.92 

49 CFR 173.358. 173 359- 

49 CFR 172.101,175.3- 

49 CFR 173.245(a)(17), 175.3. 


_49 CFR 173.119. 173.245. 173.268. To authorize the use of non-DOT specification portable 

173.289. 46 CFR 90.05-35. 46 CFR tanks for the transportation of vanous flammable l*q- 
98.35-3. uids. corrosive materials, and combustible liquids. 

(Modes 1. 3.) 

, , 49 CFR 173.206(a)(2)_ _ _ _ To authorize the shipment of sodium amide, a flammable 

solid, in non-OOT specification reusable stainless steol 
drums. (Mode 1.) 

Union Carbide Corporation. Unde Division. Tarry- 49 CFR 173.315-To authorise the use ol a DOT 51 portable tank lor 


Sterling Drug. Inc.. New York. NY... 


49 CFR 172.101, 
178.377-11(0. 


49 CFR 173.217.173.245b. 178.19. 


7943-X- 

7952-X.......... 

_DOT-E 7943. 

_OOT-E 7952. 

0009-X. 

. DOT-E 8009. 

8Q14-X 

. DOT-E 8014.,._ 

8027-X,,.. 

_DOT-E 8027. 

8037-X_ 

„. DOT-E 8037. 

8039-X_ 

_DOT-E 8039__ 

fm a.p 

.. DOT-E 8118_ 

8192-X.. 

_U. DOT-E 8192 _ 

9214-X__ 

_ DOT-E 8214.~...... 

8226-P 

. OOT-E 8228... 

8253-P- 

. DOT-E 8447.. — 


transportation of a certain flammable gas. (Mode 1.) 
173.315(a). To authorize the shipment of liquefied anhydrous hydro¬ 
gen chloride In DOT Specification MC-331 cargo 
tanks. (Mode 1.) 

49 CFR 173.103(a). 173.66. To authorize the transport of non-electric blasting caps 

177.835(g)(2)(i). in the same vehicle with Class A and Class B explo¬ 

sives when the caps are placed In a special container 
(Mode 1.) 

To authorize the shipment of oxidizer* and corrosive ma¬ 
terials in 55 -gallon removable head. non-DOT specifi¬ 
cation polyethylene drums. (Modes 1. 2, 3.) 

49 CFR 173.248...... To become a party' to Exemption 7777. (Modes 1. 2. 3.) 

49 CFR 173.119, 173 . 125 . To authorize shipment of vanous hazardous materials in 

173.131(a)(1). 173.145. 173.147. a non-DOT specification IMCO Type 1. portable tank 

173.245(a). 173.247. 173.253, (Modes 1.2,3.) 

173.255, 46 CFR 90.05-3549. 

49 CFR 173.119. 173.125, To become a party to Exemption 7819. (Modes 1. 2. 3 ) 

173.131(a)(1). 173.145. 173.147. 

173.245(a). 173.247. 173.253. 

173.255, 46 CFR 90.05-3549. 

49 CFR 107 Appen. B(1), 177.846_To become a party to Exemption 7835. (Mode 1.) 

Urlion Carbide Corporation. Unde Division. Tarry- 49 CFR 107 Appen. 8(1). 177.846— To become a party to Exemption 7835. (Mode 1J 

town, NY. . ^ . ,_, 

49 CFR 173.1200. 173.123, 173.347, To authorize the use of non-DOT packaging for the 
1753 transportation of certain hazardous materials. (Modes 

1. 2. 3. 4. 5.) 

49 CFR 173, subpart F. 178.10_ To authorize the use of a modified DOT-34 drum for the 

transportation of certain corrosive liquids. (Modes 1. 2. 
3.) 

49 CFR 172.203. 172.400, To authorize shipment of Class B poisons in inside con- 

172.402(a)(2). 172.402(a)(3). tamers overpacked In composite packaging of not 

172.504(a), 173.345(a). 173.359(c), over 1 filer capacity, without the Poison B label 

173.364(a), 173.370(b). 173.370(d). (Modes 1. 2. 4.) 

173.377(f), 175.3.175.33. 

49 CFR I73.263(a)(t5). 173.272(C), To authorize shipment of corrosive liquids in fiberboard 
173^72(i)<12). 173.277(a)(1). boxes complying with DOT Specification 12B except 

for handholes in top flaps. (Mode 1.) 

49 CFR 173.270.178.87_To authorize the shipment ol phosphorus thbromide m 

non-OOT specification lead-lined drums. (Modes 1, 2. 


town, NY. 

Dow Coming Corporation, Midland. Ml 


Hercules, Incorporated. Wilmington, DE.. 


Plasti-Drum Corporation. Lockport, IL - 


Lang Engineering Co., Inc., Rochester. Wl 
Eurotainer. Paris, France- 


Cbeminova A/S, Lemvig. Denmark.. 

Liquid Carbonic Corporation. Chicago. IL.. 
Union Carbide Corporation. Unde Dtvis 
town, NY. 

The Mercoid Corporation. Chicago. IL... 
Rheem Manufacturing Co.. Linden, NJ.. 
Dow Chemical Company. Midland, ML.. 

GPS Industries. City of Industry. CA— 


Albright & Wilson Inc.. Norwood. NJ_ 

Pressure Transport. Inc.. Austin. TX..—.... 


49 CFR 172.101. 
173.302(a)(3). 

Dow Chemical Company. Midland. Ml-49 CFR 173.353(a)(2). 


Carrier International Corporation. Syracuse, NY-.. 49 CFR 172101... 


3. ) 

173.301(d)(2), To authorize the transportation of natural gas In DOT 
3AAX2400 cylinders made of 4130X steel (Mode i.) 
....__To authorize the shipment of methyl bromide or permit¬ 

ted methyl bromide mixtures in a DOT-12A fiberboard 
box. (Modes 1. 2. 3.) 

__ To authorize shipment of air-conditioning machines do 

seabed as ”a*-conditioning machines" as an alterna¬ 
tive to "refreigecating machine". (Modes 1, 2, 3.) 

To authorize the use of a non-OOT specification fiber- 
board drum for shipment of wet nitrocellulose, a flam- 
mabie solid. (Modes 1. 2. 3.) 

49 CFR 173245a......To authonze the use of a DOT Specification portable 

tank for the transportation of a corrosive and poison¬ 
ous B liquid. (Modes 1.2 3.) 

To become a party to Exemption 8116. (Modes 1. 2. 3. 

4. 5 ) 

To authorize the shipment of arsenic acid in a DOT-34 
container. (Mode 1.) 

To authorize the transportation of inflators and modules 
for passive restraint systems for use m automobiles 
(Modes 1. 2. 3, 4.) 

Contrans. Hamburg, West Germany_49 CFR 173.118(a). 173.119,173.125. To become a party to Exemption 8226. (Modes 1. 2 3 ) 

173.128. 173.131, 173.132. 

173.144, 173.245(a)(30), 173.346. 

173.630. _ , 

Quean City Barrel Company. Cincinnati. OH_49 CFR 173.28(0). 178.116-I0(a)-To become a party to Exemption 8447.(Modes 1 , 2 3. 


Mauser-Werke G.m.b.H. (Mauser Packaging, 49 CFR 173.127,173.184,178224 
Ltd.). New York. NY. 

Connecticut Bufk Carriers, Inc.. Stamford.. 

U.S Department of the Interior, Denver, CO.. 

Grief Bros. Corporation, Springfield. NJ— 

Thiokol Corporation. Bngham City, UT- 


49 CFR 100-199_ 

49 CFR 173.346. 173.348- 

49 CFR 173.153,173.154. 1752. 
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Rtfwwil and Party to Eiirnpttona Continued 


8324- X- DOT-E 8324-Rexnord, Incorpofated. Brookfield. W1- 46 CFR 173.2450X17), 175.3. To authorize shipment of certain corrosive liquids, nos., 

178.131. In a 1 gallon tin can. placed in a molded polyethylene 

liner, overpacked tn a modified 28 gauge unlined DOT 
Specification 37A 5 gallon steel drum containing a 
non-hazardous resin mo. (Modes 1. 2, 3. 4. 

8325- P-DOT-8325--Slemi, Paris, France-49 CFR 173.119. 173.245, 173.346 _ To become a party to Exemption 8325 (Modes 1. 2, 3 ) 

8344-p-DOT-E 8344-Farwest Sports, Inc., Olympia. WA-49 CFR 173.197a. To become a party to Exemption 8344.(Mode 1.) 

6417-P-DOT-E 8417-Sea Containers Atlantic. Ltd., Hamilton. Bermuda. 49 CFR 173.119. 173.125, 173.245, To become a party to Exemption 8417. (Modes 1, 2, 3. 

173.346, 173.510. 

8441-P-...- DOT-E 8441- - - U S. Department of Defense/MTMC, Washing- 49 CFR 172.101___ To become a party to Exemption 8441. (Mode 1.) 

ton, DC. 


New Exemptions 


Asarco. Incorporated, New York. NY- 49 CFR 171368---To authorize the shipment of arsenical flue dust in non- 

DOT specification packaging. (Mode 2.) 

Radian Corporation. Austin, TX...— 49 CFR 172(D)(E)(F)(H). 172.101, To authorize the transportation of small quantities of cer- 

175.3. train hazardous materials as analytical standards. 

(Modes 1. 2, 3. 4. 5.) 

Westerwaktor Eisenwerk, West Germany..49 CFR 173.119, 173.245. 173.249— To authorize the use of norvDOT specification intermo- 

dal portable tanks for shipment of certain hazardous 
materials (Squids) (Modes 1, 2, 3.) 

8325-N-——~— DOT-E 8325- ——— Fauvet-Girel. Parts, France .. . 49 CFR 173.119. 173.245, 173.346— To authorize the shipment of certain hazardous materi¬ 

als In non-OOT specification inter modal portable 
tanks (Modes 1, 2, 3.) 

8381-N. DOT-E 8381-Mobay Chemical Corporation. Kansas City, 49 CFR 173.3(c). 177.854(c)(2). To authorize the use of a DOT Specification 44P bag as 

MObay Chemical Corporation. Kansas CXy. Mo. 176-241. an overpack for containment of and return of DOT- 

44D packages of certain Class B poisonous solids 
damaged In transit (Modes 1. 2.) 

8386-N-DOT-E 8388-B. W. Norton Manufacturing Company. Oakland. 49 CFR 173 Subpart D. 173 Subpart To authorize shipment of ftquto hazardous materials in a 

CA. F. 178.19. five-gallon capacity removable head polyethylene 

drum. (Modes 1, 2. 3.) 

8393-N-DOT-E 8393-Union Carbide Corporation. Linde Diveision. Tar- 49 CFR 172.101, 173.315,176.76(b) .. To authorize the use of non-OOT specification cargo 

rylown, NY. tanks tor shtoment of certain hazardous materials. 


8238-N- DOT-E 8238_ 

8292-N.-DOT-E 0292_ 

8323-N_ DOT-0 8323_ 


8395-N- DOT-E 8395-* 3M Company. St Paul, MN-49 CFR 173.124(a)(3)-To authorize shipment of ethylene oxide in inside alumi¬ 

num cartridges, contents not over 138 grams each, 
packed in outside packaging? as specified in 49 CFR 
173.124(aX3). (Modes 1.2,3, 4.) 

Bard Air Corporation. Detroit, Ml- 49 CFR 107 Appendix B. 172.101. To authorize the carriage of certain exposrvcs by cargo- 

172 204(c)(3). 173.27, 175.30(a)(1), only aircraft (Mode 4.) 

175.320(b). 

Hugonnet S.A., Paris. France-49 CFR 173.119. 173.125, 173.245, To authorize shipment of various hazardous materials in 

173.346, 173.510. non DOT specification IMCO portable tanks. (Modes 

1.2.3) 

The Department of Defense. Washington, DC-49 CFR 173.278 _To authorize use of a DOT-3A or 36 stainless steel cyl¬ 

inder tor shipment of anhydrous hydrazine. (Mode 4.) 


DOT-E 8400.. 


B417-N_DOT-E 8417— 

8427-N_DOT-E 8427.. 


Emergency Exemptions 


EE 6563-X-DOT-E 6583.. Safety Medical Corp.. Bryn Mawr. PA_ 49 CFR 173.302(a)(1). 175.3.. 

EE 8469-N- DOT-E 8469.. The Federal Repubfic of Germany. Bonn. West 49 CFR 173.86_ 

Germany. 

EE 8470-N- OOT-E 8470-TTnokol Corporation. Brigham City. ITT_49 CFR 173.92(a)_ 


To authorize shipment of certain nonflammable gases in 
non-DOT specification cylinders. (Modes 1. 2. 3. 4, 5.) 
To authorize the shipment of a 5qu»d propellant tenta¬ 
tively classed as a dess B explosive. (Mode 1.)* 

To authorize use of a non-OOT spooticabon box tor 
shipping rocket motors. (Mode 1.) 


Application No. 

Applicant 

Regulation^) affected 

Nature of exemption thereof 

Withdrawals 

7S90-X__ 

Prestex Products Co„ St. Paul, MN 

49 CFR 173.119(a) 173.119(b). 173.125 .. 

To tKffhpriTfi DOT Specification 34 polyethylene container tor certain Ram- 

8392-P. 

Hercules. Incorporated, Wilmington, DE_ 

49 CFR_ 

mabie liquids. (Mode 1.) 

. To become a party to Exemption 8392. (Mode i) 

- 




833 i-N—Request by Department of the Army. Washington. DC to authorize the transportation of pilots We support systems containing various Class C explosives overpacked m an aenal delivery 
bag as passengers checked baggage denied August 13, I960. 

83 73-N—Request by Swimming Pool Chemical Manufacturers Association, Torrance. CA to authorize the transport of corrosive liquids and oxidizing materials in the same vehicle denied August 
14. 1980. 

M33-N—Request by Intel Corporation. Santa Clara. CA to authorize one-time reuse, without reconditioning, of DOT Specification. Series 17 steel drums, for shipment of spent solvents, classed 
as flammable liquids denied August 28. 1980. 

8452-N—Request by Scott Environmental Technology Inc.. Ptomsteadvifto, PA to authorize shipment of various nonflammable, nonkquefied compressed gases in DOT S p ecification 39 cylinders 
mthout a safety relief device denied August 26, 1980. 

EE 8-182-N—Request by University of California, Santa Barbara, CA. to authorize a one-time shipment of a stainless steel research container of lithium metal overpacked in a plywood crate 
denied August 27. 1980 

Issued in Washington, D.C., on December 8, 1980. 

I- R. Grothe, 

Chief, Exemptions Bronch, Office of Hazardous Materials Regulation. Materials Transportation Bureau. 

[FR Doc. 80-38753 Filed 12-12-40; *45 am) 

BILLING CODE 4910-60-M 
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Grants and Denials of Applications for 
Exemptions 

agency: Materials Transportation 

Bureau, D.O.T. 

action: Notice of Grants and Denials of 
Applications for Exemptions. 

summary: In accordance with the 

procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transportation’s 
Hazardous Materials Regulations (49 

CFR Part 107, Subpart B), notice is 
hereby given of the exemptions granted 
in July 1980. The modes of transporation 
involved are identified by a number in 

the “Nature of Exemption Thereof' 
portion of the table below as follows: 

1—Motor vehicle, 2 — Rail freight 3— 
Cargo vessel, 4 — Cargo-only aircraft 5— 
Passenger-carrying aircraft. Application 
munbers prefixed by the letters EE 
represent applications for Emergency 
Exemptions. 

Application No. Exemption No. 

Applicant Regulations) affected 

Nature of exemption thereof 

Renewal and Party to Exemptions 


2587-P 

. DOT-E 2587. 

2787-X . 

. DOT-E 2787._ 

2787-X. 

. DOT-E 2787. 

3004-X.. 

_ DOT-E 3004. 

3004-X. 

_ DOT-E 3004_ 

3004-X_ 

__DOT-E 3004... 

3004-X_«..., 

_ DOT-E 3004. 

3128-X_ 

.... DOT-E 3128... 

4052-X.—_ 

_ DOT-E 4052. 

4453-P_ 

_ DOT-E 4453.. . 

4850-X .... 

. DOT-E 4850_ 

4850-X...._ 

_DOT-E 4850___ 

5243-X-.- 

_ DOT-E 5243. 

5243-X . 

OOT-F S?43, 

5456-X-. 

_ DOT-E 5456.. 

5526-X.. 

... DOT-E 5526. 


WekJcraft Equipment and Oxygen Company. 49 CFR 173.315(a)(1)- 
Strothers, OH. 

Raytheon Co . Andovor. MA-- 


49 CFR 173.302(a)(1). 175.3... 
49 CFR 173.302(a)(1). 175.3... 
Air Products and Chemicals, Inc., Allentown. PA„. 49 CFR 173.302. 175.3- 


US. Department of Defense/MTMC, Washing* 
ton. DC. 


Union Carbide Corporation, Linde Division. Tarry- 
town, NY. 


Airco Industrial Gases. Murray HHI, NJ.. 


49 CFR 173.302, 175 3.. 
49 CFR 173.302. 175.3.. 


U S. Department of Delenso/MTMC, Washing¬ 
ton, DC. 

U.S. Department ol Defense/MTMC. Washing¬ 
ton. DC. 

The Boeing Company. Seattle, WA.—- 


49 CFR 173.302, 175.3. 

49 CFR 173.304.175.3.. 


49 CFR 173.305. 173 34(d). 175.3.. 


Wampum Hardware Co.. New Galilee. PA- 

Halliburton Services, Inc., Duncan, OK—-- 


49 CFR 173.114a(h)(3). 175.182(c)- 
49 CFR 173.100(cc), 175.3- 


Ensign Bickford Company, Simsburg, CT. 


49 CFR 173.100(CC). 175.3. 


Trojan Division, IMC Chemical Group, Inc., Allen¬ 
town, PA. 

Austin Powder Company, Cleveland. OH.- 

J. T. Baker Chemical Company. PhiiHpsburg, NJ... 


MC8 Manufacturing Chemists, Inc., Cincinnati. 
OH. 


49 CFR 173.103(a). 173.06(g)(1). 
177.835(g). 

49 CFR 173.103(a), 173.66(gK1). 
177 835(g). 

49 CFR 173.245, 173.247. 173.363, 
173.268. 173.269, 173.272, 173.349. 

49 CFR 173.119, 173.125, 173.127, 


173.128. 

173.129, 

173.131, 

173,132, 

173.144, 

173 145. 

173.147, 

173.221. 

173.222, 

173.223. 

173.245. 

173.247, 

173.248, 

173.250a, 

173.253. 

173.262, 

173.263. 

173.266. 

173.266, 

173.267, 

173 266. 

173.269, 

173.272. 

173.276, 

173.277, 

173.278, 

173.291, 

173.295. 

173 299a. 

173.348. 

173.348, 

173.349. 

173.361, 

173 362a. 173.371. 



To become a party to Exemption 2587. (Mode 1.) 

To authorize shipment ol certain non-flammable com¬ 
pressed gas In non-DOT specification packaging 
(Modes 1. 2. 3, 4.) 

To authorize shipment of certain non-flammable com¬ 
pressed gas In non-DOT specification packaging 
(Modes 1. 2, 3, 4.) 

To authorize the use of non-DOT specification cylinders 
for the transportation of certain compressed gases 
(Modes 1. 2. 4. 5.) 

To authorize the use of non-DOT specification cylinders 
for the transportation of certain compressed gases 
(Modes 1. 2, 4, 5.) 

To authorize the use of non-DOT specification cylinders 
for the transportation of certain compressed gases 
(Modes 1. 2. 4, 5.) 

To authorize the use of non-DOT specification cylinders 
for certain flammable, and non-flammable compressed 
Oases. (Modes 1. 2, 4. 5.) 

To authorize transportation of a certain Class C explo¬ 
sive and a liquefied nonflammable gas in non-DOT 
specification cylinders. (Modes 1, 2, 3, 4.) 

To authorize shipment of an aerosol formulation pressur¬ 
ized with nitrogon in a DOT Specification 39 container 
(Modes 1. 2. 4, 5.) 

To become a party to Exemption 4453. (Mode 1.) 

To authorize the shipment of flexible linear shaped 
charges, metal dad. in 100-41 lengths, not more than 
50 grams per lineal foot of a high explosive, classed 
as a dass C explosive. (Modes 1. 2. 4.) 

To authorize the shipment of flexible linear shaped 
charges, metal clad, in 100-ft,. lengths, not more than 
50 grams per lineal foot of a high explosive, classed 
as a class C explosive (Modes 1.2.4.) 

To authorize specific packaging for the tailless MS con¬ 
nector. 

To authorize specific packaging for the tailless MS con¬ 
nector. 

To authorize the use of non-DOT specification packag 
ing for certain Poison B liquids, liquid corrosive maten 
als. and oxidizers. (Modes 1, 2. 3.) 

To authorize non-DOT specification polystyrene packaq 
ing for shipment of flammable liquids, liquid organs 
peroxides, liquid oxidizers, corrosive liquids, or poison 
B liquids. (Modes 1. 2.) 


5652-X_ 

_ DOT-E 5652.. 

5668-X 

. DOT-E 5668__ 

5701-X_ 

_DOT-E 5701_ 

5736-X..-.. 

_DOT-E 5738. 

5749-X_ 

_ DOT-E 5749_._ 

5891 -X_ 

_ DOT-E 5891_„ 

6064-X_ 

DOT-E 6064... 

6305-X_,_ 

_ DOT-E 6305_- 

6305-X. 

_DOT-E 6305_ 

6305-X .... 

. DOT-E 6305_ 

6309-X. 

..... DOT-E 6309.-. 


Air Products and Chemicals, Inc.. Allentown. PA.. 49 CFR 173.245(a). 173.247(a)(11), 

173.315(a)(11), 173.315(a)(1) 


Atlantic Container Line, Elizabeth, NJ.. 


E.l. du Pont de Nemours & Company, Incorporat¬ 
ed Wilmington, DE. 

El Paso Products Company. Odessa. TX 


173 315(a)(1). 

49 CFR 173.119(b), 46 CFR 90.05- 
35. 46 CFR 96.35-3. 

49 CFR 173.268(a)(3) 


49 CFR 172.101, 173.314(c)«. 


E.I. du Pont de Nemours 8 Company. Incorporat- 49 CFR 173.315(a) — 
ed Wilmington, DE. 

U.S. Department of Energy. Washington. DC- 49 CFR 173.64(a)(4)... 

Martin Marrietta Chemicals (Sodyeco Dtv). Char¬ 
lotte, NC. 

Ensign Bickford Co., Simsbury. CT__——... 

International Minerals & Chemical Corp.. Allen¬ 
town. PA. 

Monsanto Company, St Lours, MO-—.. 

General Latex and Chemical Corporation (of 
Ga), Dalton. GA. 


49 CFR 173.65(e). 178.24-4(a) 

49 CFR 173.113(a)(1)- 

49 CFR 173.113(a)(1)_ 

49 CFR 173.113(aX1)_ 

49 CFR 173 315(a)(1)_ 


To authorize use of a non-specification portable tank for 
shipment of a nonflammable compressed gas and a 
flammable liquid. (Mode 1.) 

To authorize shipment ol certain flammable combusts 
liquids in portable tanks (Modes 1. 2. 3.) 

To authorize use of a non-DOT cargo tank for a certain 
oxidizer. (Mode 1.) 

To authorize tho use of non-DOT specification tank cars 
for the transportation of a flammable gas. (Modes 2. 
3) 

To authorize an Insulated nickel steel DOT MC-331 
cargo tank for a certain flammable gas. (Mode 1) 

To authorize the transport of high explosives in quanti¬ 
ties greater than those now authorized (Mode 1) 

Tq authorize the transport of high explosive in packag 
ings not presently prescribed. (Mode 1.) 

To authorize the shipmont of Class C explosives « 
DOT-23F35 fiberboard boxes. (Modes 1. 2.) 

To authorize the shipment of Class C explosives in 
OOT-23F35 fiberboard boxes. (Modes 1. 2.) 

To authorize the shipment of Class C explosives m 
DOT-23F35 fiberboard boxes. (Modes 1. 2.) 

To authorize use of non-DOT specification portable tank 
to transport nonpoisonous. nonflammable compressed 
gases. (Modes 1. 2) 
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6309-X-DOT-€ 6300-Inc la-Foam Products, Ina, JaAet, It_. 49 CFR 173.315(a)(1)-To authorize use of non-DOT specification portable tank 

to transport nonpoeonous. nonflammable compressed 
gases. (Modes 1, 2.) 

6325-X.— DOT-E 8453___E.I. du Pont de Nemours 5 Company, Inoorporat 49 CFR 173.114a.....To authorize the use of non-DOT specification cargo 

ed Wilmington, DEL tanks and DOT Specification MG- 306. 307, or 312 

stainless steel cargo tanks to transport blasting 
agents. (Mode 1.) 

63G7-X- DOT-E 6397——-Allied Chemical Corporation. Morristown, NJ-49 CFR 173.346(a). To authorize the sfxpment of certain Class B poisonous 

liquids in DOT-34 containers (Modes 1, 2.) 

6307-X-DOTr€ 8307- PermwaX Corporation. Phtadefphia, PA--49 CFR 173.346(a)- To authorize the shipment of certain Class B poisonous 

liquids m DOT-34 containers. (Modes 1. 2.) 

6396-X- DOT-E 6398- Puerto Rico Marine Management, Inc, EJfcabeth, 49 CFR 173.119-To authorize use of norvDOT specification intemxxJal 

NJ. portable tanks for flammable fequds (Modes t. 3.) 

6466-P- DOT-E 6466-- International Minerals and Chemical Corporation, 49 CFR 173.68(a)(1), 173.87_ To become a party to Exemption 6466. (Mode 1.) 

Allentown, PA. 


6501-X-...... DOT-E 6501. —. GOEX, Inc.. Cleburne. TX ........ 49 CFR 173.62_____To authorize toe transport of IqukJ high explosives in 

packagings not presently authorized (Mode 1.) 

6530-X-DOT-E 6530-Airco Industrial Gases, Murray HN. NJ-49 CFR 173.302(c)_To authorize shipment of hydrogen and matures of hy¬ 

drogen with hefeum, argon or nitrogen in certain cyfin* 
ders Idled to 110% of its marked service pressure. 
(Modes 1.2.) 

6530-X—- —— DOT-E 6530-Union Carbide Corporation, Unde Division. Tarry 49 CFR 173.302(c)____To authorize shipment of hydrogen and matures of hy- 

town. NY. drogen with helium, argon or nitrogen in certain cylin¬ 

ders filled to 110% of ns marked service pressure. 
(Modes 1. 2.) 

6530-X-~~~ DOT-E 6530..Red BaB Oxygen Co.. Inc., Shreveport, LA - 49 CFR 173.302(c)_To authorize shipment of hydrogen and matures of hy¬ 

drogen with helium, ergon a nitrogen m certain cylin¬ 
ders filled lo 110% of its marked service pressure. 
(Modes 1. 2.) 

6530-X-... DOT-E 6530-.. Liquid Carbonic Corporation, CNcago, IL- 49 CFR 173.302(c)..-. To authorize shipment of hydrogen and mixtures of hy¬ 

drogen with hokum, argon or nitrogen in certain cylin¬ 
ders Nted to 110% of its marked service pressure. 
(Modes 1.2.) 

6530-X—DOT-E 6530--Air Products and Chemicals, Inc., Allentown. PA... 49 CFR 173.302(e) __To authorize shipment of hydrogen and matures of hy¬ 

drogen with helium, argon or nitrogen in certain cylin¬ 
ders filled to 110% of its marked service pressure. 
(Modes 1. 2.) 

6536-X- DOT-E 6536- The Southern Connection Gas Company. Bridge- 49 CFR 172.101, 173.315(a).. To authorize the shipment of certain flammable and non- 

port. CT. flammable gases in cargo tanks. (Mode 1.) 

6614-X—. DOT-E 6614--Chern Lab Products, Inc,, Anahexn, CA.„.. 49 CFR 173 263(a)(28), 173.277(a)(6). To authorize the transportation of certain corrosive liq¬ 

uids in norvDOT specification polyethylene bottles, 
packed inside a high density polyethylene box. (Mode 
1) 

6616-X——-DOT-E 6616-—— Feowat. Incorporated, Ashland. MA.--- 49 CFR 173.304(a)(1). 175.3.—.-... To authorize the use of norvDOT specification pressure 

vessels for the transportation of nonflammable com¬ 
pressed gases. (Modes 1. 2, 3, 4, 5.) 

6758- X..—. DOT-E 6750..-..Roper Plastics, Inc.. Oakbrook, ft-.— - .....—- 49 CFR.. . . . . . To authorize the shipment of Kqjuid hazardous materials 

in five gallon capacity removable head polyethylene 
drums. 

6759- X -—. DOT-E 6759...-. -— .... Austin Powder Co., Cleveland, OH .— . 49 CFR 173.87, 177.835(g)(2)—.—... To authorize shipment of Class A or B explosives in an 

IME 22 container or compartment on the same vehicle 
with non-mass detonating blasting caps. (Mode 1.) 

6762- X.—— DOT-E 6762-—— Taylor Chemicals. Inc.. Baltimore. MO_ 49 CFR t73.286(bK2). 175.3_ To authorize the transportation of certain corrosive and 

flammable liquids In plastic inside packaging and fiber- 
board outside packaging. (Modes t, 2, 4.) 

6763- X-DOT-E 6763-— Pur ex Corporation. City of Industry. CA- 49 CFR 173.217(a)(8)-To authorize use of norvDOT packaging for certain oxi¬ 

dizers. (Modes 1. 2. 3.) 

6765-P-DOT-E 6765..Phillips Petroleum Company. Bartlesvifle. OK.— 49 CFR 172.101. 173.315(a)_ To become a paly to Exemption 6765 (Modes 1. 3.) 

6783-X—-DOT-E 8375- - Containers and Pressure Vessels, Lid., Clones. 49 CFR 173.119, 173.125. 173.245. To authorize the use of non-DOT specification portable 

Ireland. 173.247, 173.346, 173.347, 46 CFR tanks, for shipment of various hazardous materials. 

90 05-35. 46 CFR 98 35-3. (Modes 1, 2. 3.) 

6793-X—.. DOT-E 6793... Containers and Pressure Vessels, United, 49 CFR 173.119, 173.245, 173.247. To authorize the use of non-DOT specification portable 

Clones, Ireland. 173.346, 173.347. 48 CFR 90.05- tanks, tor shipment of various hazardous materials. 

35. 46 CFR 98.35-3. (Modes 1. 2. 3 ) 

6793-X-—. DOT-E 6793—- Sea Containers. Inc., New York. NY . 49 CFR 173.119, 173.245, 173.247. To authorize the use of non-DOT specification portable 

173.348, 173.347. 46 CFR 90.05- tanks, for shipment of various hazardous materials. 
35. 46 CFR 98.35-3. (Modes 1. 2, 3.) 

6806-X — DOT-E 6806-- Dow Chemical Company. Midland, Ml. 49 CFR 173.302(a) 175.3*.-.- To authorize shipment of a flammable gas by passen¬ 

ger-carrying aircraft (Mode 5.) 

6816-X—♦——. DOT-E 6816.....-— U.S. Department of Defense/MTMC, Washing- 49 CFR 1 73.53(p)-—— . To authorize shipment of a hybnd missile, described as 

ton. DC. rocket ammunition with explosive projectile m packag¬ 

ing presenbed in 173.57(a) (Mode 1.) 

6818-P— - DOT-E 6818. McOonoed Douglas Corporation. St Lous, MO.... 49 CFR I73.53(p)-To become a party to Exemption 6816. (Mode 1.) 

W20-X ..DOT-E 6820-... Chem Lab Products, Inc., Anaheim, CA--- 49 CFR 173.217(a)-- To authorize sodium dichiorotsocyanurate, dry. contain¬ 

ing more than 39% available chforme to be transport¬ 
ed In 12A or 12B fiberboard boxes as an overpack. 
(Mode 1.) 

6858 -^. OOT-E 6858. Orval Tank Containers. Pans, France-49 CFR 173.119. 173.125. 173.245. To authorize the use of norvDOT specification portable 

173.346. 46 CFR 90.05-35. tanks for the transportation of certain flammable, cor¬ 

rosive. combustible, and Class B poison liquids. 

(Modes 1. Z 3.) 

6858-X- OOT-E 6858... Marcevaggi S. P. A., Vignofe Borbera, Italy- 49 CFR 173.119. 173.125. 173.245. To authorize the use of non-DOT specification portable 

173.346. 46 CFR 90.05-35. tanks for the transportation of certain flammable, cor¬ 

rosive. combustible, and Class B poison liquids. 

(Modes 1.2. 3.) 

6858-X- OOT-E 6858..Intorpool Ltd. New York. NY-49 CFR 173.119. 173.125. 173.245. To authorize the use of norvOOT specification portable 

173.346. 46 CFR 90.05-35. tanks for the transportation of certain flammable, cor¬ 

rosive. combustible, and Class B poison liquids. 

(Modes 1. 2. 3.) 
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6883-X_ DOT-E 6883_Hedwm Corporation. Baltimore. MO 


6922-X_ OOT-E 6022._Halocarbon Products Corporation. Hackensack. 

HI 

6922-X_ OOT-E 0922_PCR Incorporated. Gainesville. R- 

6963-X. OOT-E 6963_l.S.C. Chemicals limited. Bnstot. England- 

7026-X_ DOT-E 7026_Hydraulic Research Textron. Pacoima. CA.~.... 

7032-X_ DOT-E 7032_Polaroid Corporation. Needham Heights, MA—. 

7040-X_ DOT-E 7040_ Polaroid Corporation (International Division). 

Needham Heights. MA. 

7077-X. DOT-E 7077_El. du Pont de Nemours 6 Company. Incorporat¬ 

ed. Wilmington. De. 

7270-X-._ DOT-E 7270_ The Dow Chemical Company. Freeport. TX- 

7423-P_ OOT-E 7423_ NL Industries. Inc., Salt Lake City. UT- 

7496-X. DOT-E 7496_ Allied Chemical Corporation. Morristown. NJ- 

7573-X. OOT-E 7573_ U S. Department of Defense/MTMC. Washing- 

ton. DC. 

7594-X..- DOT-E 7504_Bromine Compounds Lid.. Beersheva. Israel- 

7601-X_DOT-E 7601_Atlantic Research Corporation. Gainesville. VA_ 

7611-X_DOT-E 7611_Richfood. Ina. Richmond. VA- 

7620-X. OOT-E 7620_Eastern Mediterranean (Containers) Company. 

Ltd.. London. England. 

7633-X.. DOT-E 7633-Sea Containers. Ino. New York. NY- 

7633-X_ OOT-E 7633-Orval Tank Containers,. Paris. France-- 

7654-X_DOT-E 7664_MaJUnckrodt. incorporated. St. Louis. MO- 

7654-X_DOT-E 7664_Texas Eastman Company. Longview. TX- 

76S4-X_ DOT-E 7654_Fisher Scientific Company. Fair Lawn. NJ- 

7671-X_DOT-E 7671___ Sea Containers, Inc. Hamilton, Bermuda..- 


49 CFR 173,119. 173.221. 


173.245(a)(26), 

173 250(a)(1). 

173.257(a)(1). 

173.265(d)(6). 

173.272(g). 

173.277(a)(6). 

173.289(a)(1). 

173.346(a). 178.19. 

49 CFR 173.314(c). 179.300-15. 


173.249(a)(1). 

173.256(a). 
173.263(a)(28). 
173 266(b)(8), 
173^72(l)(9). 
173.267(c)(1). 
173.292(a)(1), 


49 CFR 173.314(c). 179.300-15. 


To authorize transportation of certain hazardous materi¬ 
als in non-OOT specification 55-gallon polyethylene 
Spec. 34 type packaging. (Modes 1, 2, 3.) 


To authorize shipment ot a flammable compressed gas 
in DOT 106A500-X mutU-unit tank car tanks. (Modes 
1 . 2 . 3 .) 

To authorize shipment of a flammable compressed gas 
in DOT 106A500-X mu Hkmit tank car tanks. (Modes 


1 . 2 . 3 ) 

49 CFR 173.264(a). 173.264(b)_To authorize use of non-DOT specification intermodal 

portable tanks for the transportation of hydrofluoric 
add and anhydrous hydrofluoric add. (Modes 1. 3.) 

49 CFR 173.304(a)(1). 175.3.178.47... To authorize the use of a non-DOT specification pres¬ 


sure vessel for a compressed gas. (Modes 1. 4, 5.) 

49 CFR 172.101,175.3_To authorize outside packages exceeding the 100 

pounds limitation to be carried aboard cargo-only air¬ 
craft (Mode 4.) 

49 CFR 172.101,175.3___ To authorize the carriage of larger quantifies of corrosive 

liquids other than presently authorized by cargo-only 
aircraft. (Mode 4.) 

49 CFR 173.315(a)(1) ___ To authorize the use of non-DOT specification portable 

tanks lor certain nonflammable and flammable gases. 
(Modes 1. 3 ) 

46 CFR 96 35__To authorize use of a non-DOT specification tank tor 

combustible liquids. (Mode 3.) 


49 CFR 173.154, 173.220(b)(2), To become a party to Exemption 7423. (Modes 1. 2. 3.) 

176.76(g)(5). 

49 CFR 173.263(aX15), 178.210_To authorize shipment ot a corrosive liquid in a non-DOT 

specification corrugated polypropylene box. (Modes t. 

2. 3.) 

49 CFR 175.3.175.30(a)(1)___... To authorize the transportation of certain hazardous ma¬ 

terials presently forbidden or in quantities greater than 
allowed tor cargo-only aircraft (Mode 4.) 

49 CFR 173,353...To authorize use of a non-OOT specification portable 

tank for transportation of a class B poison. (Modes 1, 

3. ) 


49 CFR 173.53(e), 173.62__To authorize the shipment of desensitized nitroglycerin 

in non-OOT specification packagings. (Mode 1.) 

49 CFR 173.101.173.87.. To authorize the transport of certain class C explosives 

In packagings nof presently authorized in 49 CFR 
173.101(a). (Mode 1.) 

49 CFR 173.119. 173.154, 173.245. To authorize the use of certain non-DOT specification 
173.247.173.266.173.346, 48 CFR portable tanks tor use in the transportation of various 
90 06-35. hazardous materials. (Modes 1. 3.) 

49 CFR 173.119. 173.126(a). 173.129. To authorize the use of non-OOT specification portable 
173.131(a)(1). 173.132(a)(1), tanks tor the transportation qf various hazardous ma- 

173.245(a), 173 32(a)(2). terials. (Modes 1. 2. 3.) 

173.346(a). 173.510, 173.605(a), 

173.630(b). 48 CFR 90 05-35. 

49 CFR 173.119, 173.128(a). 173.129, To authorize the use of non-OOT specification portable 
173.131(a)(1), 173.132(a)(1), tanks for the transportation of various hazardous ma- 

173.246(a). 173 32(a)(2). tenals. (Modes 1.2.3.) 

173.346(a). 173.510, 173.605(a). 

173.630(b), 46 CFR 90 05-35. 

49 CFR 173.119(f)..To authorize the use of a glass bottle not exceeding 500 

mdiditer capacity inside a metal container ovorpacked 
in a DOT Specification 12B fiberboard box tor ban- 
sporation of a flammable liquid. (Modes 1. 2.) 

49 CFR 173.119(0..... To authorize the use of a glass bottle not exceeding 500 

milliliter capacity inside a metal container overpacked 
in a DOT Specification 12B fiberboard box tor tran- 
sporation of a flammable liquid. (Modes 1. 2.) 

49 CFR 173.119(0__To authorize the use ol a glass bottle not exceeding 500 

mtflititer capacity inside a metal container overpacked 
in a DOT Specification 128 fiberboard box for trarv 
sporation of a flammable liquid (Modes 1. 2.) 

49 CFR 173.119,173.125. 173.128(a). To authorize the use of non-DOT specification portable 
173.129, 173.131(a)(1), tanks tor transportation of various hazardous mated- 

173 132(a)(1). 173.245(a), ais (Modes 1. 2. 3.) 

173.32(a)(2). 173346(a). 173.510. 

173 605(a). 173.630(b). 46 CFR 


7671-X_OOT-E 7671_Hugonnet SA, Paris. Francs_49 CFR 173.119. 173.125. 173.128(a), To authorize the use of non-DOT specification portable 

173.129, 173.131(a)(1). tanks for transportation ol various hazardous mated- 

173.132(a)(1). 173.245(a). als. (Modes 1. 2. 3.) 

17332(a)(2), 173.346(a). 173.510, 

173.605(a). 173.630(b), 46 CFR 


7695-X_DOT-E 7695___Orval Tank Containers. Paris. France 

7695-X_DOT-E 7695-Lowaco, SA, Geneva, Switzerland..- 

7719-X. DOT-E 7719-Turner Co., Sycamore. E- 


. 49 CFR 173.119, 173.245(a). 173.249, To authorize use of a non-DOT insulated portable tank 
173.295(a). 173.346(a), 173.620. 46 for transportation ol various hazardous materials. 

CFR 90.05-35. (Modes 1. 3.) 

.. 49 CFR 173.119, 173.245(a). 173.249. To authorize use of a non-DOT insulated portable tank 
173.295(a), 173.346(a), 173.620, 46 for transportation of various hazardous material* 

CFR 90 05-35. (Modes 1. 3.) 

.. 49 CFR 173.304,178.66__ To authorize shipment of methytacetylene propackenc 

stabilized in a DOT specification 39 cylinder. (Modes 

1 . 2 .) 
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7720-X- 

7737-X„, 

7741-P,„ 

7741-X.. 

7752-X.- 


. DOT-E 7720... 

. DOT-E 7737... 


...... DOT-E 7741- 

...... OOT-E 7741.. 

_ DOT-E 7752 


Mitsui O.S K. lines, ltd A Sumitomo Shoji Amer¬ 
ica. 

Parser Hannifin Corporation. Cfatt impact Division. 
Eastlake. OH. 


Propellant Explosive A Rocket Motors Establish- 
mem Aylesbury. England. 

Bell Aerospace, Buffalo. NY 


Eurotainer. Parts, Prance... 


7752-X.. OOT-E, 7752... 


78t1-X.... OOT-E 7811 


Hugonnet, S.A.. Parts. France.. 


Burdick & Jackson Laboratories, Inc . RAiskegon. 
Ml. 



United Tank Containers. Inc. New York. NY. 

Gentigent leasing Inc.. Geneva. Switzerland. 

Alaska International Air. Inc., Fairbanks. Al. 

Flight System. Inc., Bums Flat, OK... 


7959-X_ DOT-E 7969 


7971-X- 


DOT-E 7971—-Hydraulic Research, Textron Inc. Pacoxna. CA . 


7972-X.. OOT-E 7972.. 

7987-X-DOT-E 7987 . 


7998-X,. 

8020 -X^ 

8123-X.. 


DOT-E 7998 . 


. DOT-E 8020.. 

DOT-E 8123.. 


Dow Chemical USA. Midland. Mt.. 


Bemzomatic Corporation. Medmo, NY.. 


Texas Instruments Incorporated. Dallas. TX.. 


8156-P. 


825l-P_. 

8372-P..,..„. 

8374- P_ 

8375- P. 


-DOT-E 8251... 

-DOT-E 8372.. 

-DOT-E 8374 .., 

.. OOT-E 8375... 


49CFR 173119.... 

49 CFR 173 304(a)(1). 175.3, 178 42... 


49 CFR 173.276(a).* 173.302(a). 

173.34(d). 175.3. 175.30. 

49 CFR 173.276(a). 173.302(a). 

173.34(d). 175.3. 175.30. 

49 CFR 173.119, 173.125. 173.128(a). 
173.131(a)(1). 173.132(a)(1), 

173-245(a). 173.32(a)(2), 173.346, 
176.76{fl)(2), 46 CFR 90 95-35. 

49 CFR 173.119. 173.125. 173.128(a). 
173.131(a)(1). 173.132(a)(1), 

173.245(a). 173 32(a)(2). 173 346. 
176.76(g)(2). 46 CFR 90.95-35. 

49 CFR 173.119(a)(23). 

173.245(a)! 18). 175.3, 178.210. 


49 CFR 173.119. 173.125. 173.128(a). 
173131(a), 173.132(a). 173 245(a). 
173.346(a). 46 CFR 90.05-35. 

49 CFR 173.119, 173 125. 173.128(a), 
173.131(a), 173 132(a), 173.245(a), 
173 346(a), 46 CFR 90.05-35. 

49 CFR 172.101. 175.3_ 


Small Rocket Sounding Systems, Mountteke Ter¬ 
race. WA. 

Century Engmeenng Co.. Inc., Phoenta, AZ_. 

Flight Syslems. Inc., Raytown. MO-___ 

Composite Dynamics, North Las Vegas, NV- 

Estes Industries, Incorporated. Penrose. CO__ 

Alaska Hydro-Train, Seattle, WA_ 


49 CFR 107. Appen B. 172.101. 

173.111, 175.3. 

49 CFR 107. Appen. B. 17Z101, 

173.111. 175.3. 

49 CFR 107, Appen B. 17£101, 

173.111, 175.3. 

49 CFR 107. Appen B. 17Z101, 

173.111. 176.3- 

49 CFR 107, Appen. B. 172.101, 

173.111. 175.3 

49 CFR 107. Appen B. 172-101. 

173.111, 175.3. 

49 CFR 17683(d)(1)... 


Woods Hole, Martha's Vineyard A Nantucket 
Steamshi, Woods Hole. MA 


49 CFR 172.101. 176.76(g)(3). 

176.78(k). 


49 CFR 173.302. 173.304. 175.3. 
178.53 


E. I. du Pool de Nemours A Company. Incorpo¬ 
rated, Wilmington, DE. 

Stauffer Chemical Company. Westport, CT- 


49 CFR 172.504 ... 

49 CFR 173.343. 173.377 .. 


49 CFR 173.154.. 


OOT-E 8156.—... Air Products and Chemicals, Inc., Allentown, PA... 


Sea Containers Inc., Hampton, Bermuda.. 

Eurotainer. Pans, France-.... 

Sea Container Atlantic lid.. Hamilton. Bermuda.... 
Hoyer S.A.G L, Chiasso, Switzerland.... 


49 CFR 173.34(d). 173 357-_ 

49 CFR 173.119(a)(7), 173.119(b)(4), 
173.125(a)(1), 173,245(a)(12), 

173.263(a) (15), 173.264(a)(4). 

173.266(c)(8), 173.272. 

173.299(a)(1). 173.299(b), 178.210- 
10 

49 CFR 172.101. 173.121, 

173.302(a)(4), 173.302(0, 

173.304(a)(1). 

49 CFR 173.119. 173.245. 173.346 

49 CFR 173.245___ 

49 CFR 173.119, 173.245. 173.346. 

49 CFR 173.119. 173.125, 173.245. 
173.247. 173.346, 173.347. 46 CFR 
90 05-35. 46 CFR 98.35-3. 


To authorize the use of a norvOOT specification porta¬ 
ble tank for transportation for certain flammable liq¬ 
uids (Modes 1. 2. 3.) 

To authorize the manufacture, marking, and sale of a 
norvOOT seamless aluminum cylinder for use in the 
transportation of a nonflammable compressed gas 
(Modes 1,2,4) 

To become a party to Exemption 7741. (Modes 1. 3. 4.) 

To authorize the shipment of anhydrous hydrazine and 
helium in norvreMabte non-DOT specification packag¬ 
ing* (Modes 1.3,4.) 

To authorize the use of norvOOT specification mterrno- 
dal portable tanks tor use m transportation of various 
hazardous materials (Modes 1. 2, 3.) 

To authorize the use of norvDOT specification mtermo- 
dal portable tanks for uee In transportation of various 
hazardous materia* (Modes 1, 2. 3.) 

To authorize use of DOT Specification corrugated fiber- 
board box with handholes tor the transportation of 
certain corrosive and flammable liquids (Modes 1. 2. 
3. 4.) 

To become a party to Exemption 7820. (Modes 1. 2, 3) 


To become a party to Exempion 7820 (Modes 1. 2. 3.) 


To authorize the carriage of a larger quantity of IPG 
than authorized by 172.101 in a DOT -51 portable tank 
on cargo-only aircraft. (Mode 4.) 

To authorize the shipment of packages of toy propellent 
devices as an ORM-D material and excepted from la* 
bekng requirements. (Modes 1. 2. 3. 4. 5.) 

To authorize the stxpment of packages of toy propellant 
devices as an ORM-D material and excepted from la¬ 
beling requirements (Modes 12,3,4 5.) 

To authorize the shipment of packages of toy propellant 
devices as an ORM-D material and excepted from la¬ 
beling requirements. (Modes 1. 2. 3. 4. 5.) 

To authorize the shipment of packages of toy propellant 
devices as an ORM-D material and excepted from la¬ 
beling requirements (Modes 1. 2. 3. 4, 5.) 

To authorize the shipment of packages of toy propellant 
devices as an ORM-O materiel and excepted from la¬ 
beling requirements. (Modes 1. 2, 3. 4. 5) 

To authorize the shipment of packages of toy proponent 
devices as an ORM-D material and excepted from la¬ 
beling regurementa (Modes 1. 2, 3, 4, 5.) 

To authorize stowage in the same hold or compartment 
of hazardous mete«tate wtxch normally may not be 
stowed together on board a vessel (Mode 3.) 

To authorize the stowage of transport vehicles and 
motor vehicles containing compressed gases on the 
vehicle deck of terries and passenger vessels (Mode 
3) 

To authorize the manuteettae, marking and sale of cylin¬ 
ders both in compkance with DOT Specification 4D 
except the minimum service pressure will be 700 psi. 
tor the transportation of nonflammable compressed 
gas (Modes 1, 2, 3. 4, 5.) 

To authorize the transport of Imrted quantities of explo¬ 
sive in a special shipping container without placarding 
the vehicle. (Mode 1.) 

To authorize shipment of an organic phosphate mixture, 
dry, which does not meet the definition of a Class B 
poison, as a Class B poison, in non-OOT 5-pty natural 
kraft mufti-wall bags, with an aluminum foil barrier 
bearing poison labels. (Modes 1. 2.) 

To authorize the transport of sodium persulfate in non- 
DOT composite polyethylene paper bags. (Modes 1. 
2 .) 

To authorize the use of a DOT-39 cylinder for tho trans¬ 
portation of Poison B kquto (Modes 1. 2. 3.) 

To authorize the shipment of various hazardous materi¬ 
als in a non-OOT specification plastic overpack con¬ 
taining multiple DOT-2E polyethylene bottles of one- 
gaRon capacity or prescribed metal cans (Mode 1.) 


To become a party to Exemption 8156 (Modes 1.2.) 


To become a party to Exemption 8251 (Modes 1. 2, 3.) 

To become a party to Exemption 8372. (Modes 1. 2. 3.) 

To become a party to Exemption 8374. (Modes 1. 2, 3.) 

To become a party to Exemption 8375. (Modes 1. 2. 3.) 
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Renewal and Party to Exem p ti o n*—Continued 


New Exemption* 


8337-N-DOT-E 8337-— Industrial and Municipal Engineering. Galva. IL 49 CFR 173.119(a)( 17). 

173.245<a)(30). 170.340-7. 

170.343-6. 10.342-5. 

8346-N..00T-6 8346--- Mobay Chemical Corporation Pittsburgh. PA_ 49 CFR 173.247. 173.271 - T -~ T . 


8364-N. OOT-€ 8364-Under UK. UmitedL Nottingham, England___ 49 CFR 173.302(a)(1), 173.304(a)(1). 

173.304(d)(3). 173.336(a)(2). 175.3. 

6366-N.. DOT-E 8368-...Degussa Corporation. Teterboro. NJ_48 CFR 172.101__^ _- T , r ..._ 

8372-N- DOT -6 8372- Fauvei-Gcol, Paha. France_49 CFR 173.245_ 

8374-N. DOT -6 8374- TSUJ 1 Heavy Industries Co.. Ltd.. Sasebo. Naga 49 CFR 173.119, 173.245. 173.346 

saki, Japan. 

8387-W- DOT -6 8387-FMC Corporation. Industrial Chemical Group. 49 CFR 173.266(e)_ 

Philadelphia. PA. 

8394-N... DOT -6 8384—-- Tompset, Inc.. St lours. MO__-_49 CFR Parts 100-177__ 


8404-M-DOT -6 8404-Minnesota Vaffey Engmeenng. Now Prauge. Ml..- 49 CFR 173.304(a)(2), 175.3_ 

8423-M. DOT -6 8423-U S. Environmental Protection Agency. Washing* 49 CFR Parts 100-199..-__ 

ton, D.C.. 

8441-N—. DOT -6 8441- Duracefl mtemaional me.. Elmsford. NY_48 CFR I7i101_ 


To manufacture, mark and sell non-DOT specification 
cargo tanks for shipment of flammable or corrosive 
waste, liquid or semi-soUcte. (Mode 1.) 

To authorize the use of non-DOT specification intermo- 
dai portable tanks for (he shipment of corrosive bq 
uids. (Modes 1. 2, 3.) 

To authorize the use of noo-DOT specificabon akimmum 
cylinders for the shipment of certain liquefied and non- 
liquefied compressed gases. (Modes 1, 2. 3. 4.) 

To authorize the transportation of gfyodoi at a controfled 
temperature and separated from certain other cherro 
cals m non-DOT specification drums. (Modes 1, 2. 3.) 

To authorize certain corrosive materials in non-DOT 
specification portable tanks. (Modes 1 . 2 . 3.) 

To authorize the transport of certain hazardous materials 
in non-DOT specification intermodal-portable tank* 
(Modes 1 . 2. 3.) 

To authorize the transportation of hydrogen peroxide in 
DOT Specification MC 312 tank motor vehicle aboard 
cargo vessel (Mode 3.) 

To Authorize shipment of small quantities of sodkrm-po- 
tassjum alloy contained in thermostats overpacked in 
fiberboard boxes, as non-regulated material. (Modes 
1. 2. 3. 4.) 

To authorize the manufacture, mark and sen and use of 
a DOT 4L cylinder with design pressure less than that 
authorized in the regulations for shipment of argon, ni¬ 
trogen and oxygen (Modes 1. 2. 3.) 

To ship minute quantities of a solution of 25% nitnc acid 
and Group I through VI radionuclides in non-OOT 
specification composite packaging, described as 
"Analytical Standards" (Modes 1 , 2 . 3 . 4, 5.) 

To authorize shipment ol used bthwm-sulfur dioxide bat¬ 
teries, classed as ORM E packaged m DOT Specifica¬ 
tion 129 fiberboard boxes not to exceed 65 pounds 
(Mode 1.) 


Emergency Exemptions 


EE 8232-X.-DOT-E 8232 ... 

EE 8446_ NDOT-E 6440. 

EE 8461__ NDOT-E 8461 


ANF Industrie. Paris. France... 


49 CFR 173.315(a).. 


Trans-Alaska HeScopters. Inc., Anchorage. AK. 49 CFR 175 3. 

175.310(d) 


Chemical Waste Management Carrier. Emefle. AL 49 CFR 173.225... 


- To authorize use of a non-OOT specification portable 

tank for the transportation of certain compressed 
gases. (Modes 1. 2. 3.) 

175.310(c)(3), To authorize the carriage of fuel (flammable liquid) in 
DOT Specification 5B. 5L or 34 containers, loaded in 
cargo compartments of passenger-carrying hefccop- 
ters (Mode 5.) 

- - -— To authorize shipments of phosphorus pentasuilfide lay¬ 
ered between sand m "dump" trucks. (Mode 14 


Application 


Applicant 


Regutation(s) affected 


Nature of exemption thereof 


6921-X . .Xirco kxk>stnal Gases. Murray Hill, NJ— 48 CFR 172.101, 173.315(a)(1)-- -- -- To authorize use of a non-DOT specificabon portable tank for a nonflamma 

bie gas. (Modes 1, 3.) 

7620-P-Degussa. Frankfurt, Germany-49 CFR 1763.119. 173 154. 173.245. 173.247. To bocome a party of Exemption 7620. (Modes 1. 3.) 

173.268. 173.346. 46 CFR 90.05-35. 

0203-P-- Degussa. Frankfurt, Germany-49 CFR 173.119. 173 154. 173.246. 173.247. To become a party to Exemption 8203 (Modes 1 . 3.) 

173-268. 173.346. 46 CFR 90 05-35. 


Denials 

6526-P—Request by Borden fnc.. Columbus. OH to authorize the Transportation of Poison B liquids m unauthorized DOT specification cylinders denied July 23. 1980 

7060-P—Request by Aero America. Inc.. Danvers. MA lo authorize the carriage of radioactive materials aboard cargo-only aircraft when the combined transport index pxceeds 50.0 and/or the 
separation entem cannot be met denied July 10 . i960. 

8229-P—Request by Independent Explosives Co.. Cleveland. OH to authorize the transport vehicle containing combined shipments of nitrocartoo nitrate (oxidizer) and blasting agent, n.o.s (blast¬ 
ing agent) to be placarded as blasting agent only denied July 24, i960 

8311-N—Request by Pressed Steel Tank Co.. Inc., Milwaukee. W 1 to authorize the shipment of liquified nad non-kqurfied non-flammable compressed gases in a non-OOT Specification cylinders 
dented July 23. 1980 

0360-N—Request by Rhem Manufacturing Co.. Linden. NJ to authorize the use of a DOT-12P fibertxwd box with two inner 2.5 gallon DOT 2U polyethylene containers for shipment of various 
hazardous materials denied July 24. 1980 

8392-N—Request by Request by Guff Oil Chemicals Company. Shawnee Mission. KS to authorize the transportation of a product identified as NCN-700 m a 10 cubic yard concrete mixer denied 
July 16. 1960. 

Issued in Washington. D.C., on December 8» 1900. 

). R. Grothe, 

Chief, Exemptions Branch, Office of Hazardous Materials Regulation . Materials Transportation Bureau. 

|FR Doc. 80-38754 Filed 12-12-80. 8:45 am) 

BILLING CODE 4910-60-41 
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Grants and Denials of Applications for 
Exemptions 

agency: Materials Transportation 
Bureau, DOT. 

action: Notice of Grants and Denials of 
Applications for Exemptions. 

summary: In accordance with the 


procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transportation’s 
Hazardous Materials Regulations (49 
CFR Part 107, Subpart B), notice is 
hereby given of the exemptions granted 
in September 1980. The modes of 
transportation involved are identified by 


a number in the “Nature of Exemption 
Thereof’ portion of the table below as 
follows: 1—Motor vehicle, 2—Rail 
freight, 3—Cargo vessel, 4—Cargo-only 
aircraft, 5—Passenger-carrying aircraft. 
Application numbers prefixed by the 
letters EE represent applications for 
Emergency Exemptions. 


AppNcatfon No. Exemption No. Applicant RegulationO) affected Nature of exemption thereof 


Renewal and Party to Exemption* 


1479-X__ 

DOT-E 1479_ 


DOT-E 2913... 

'll?*-*. 

DOT-E 3126_ 

._ 

DOT-E 3218_ 

1*041 -X, ---■ .— 

DOT-E 3941_ 

3941-X._~_ 

DOT-E 3941. 

394 1-X___ 

DOT-E 3941..... 

4612-X_ 

DOT-E 4612.. 

mft-r 

DOT-E 5038.... 

5414-X_ 

DOT-E 5414--- 


RockweH International Corporation. Canoga Park. 49 CFR 173.3l5<a)(1).. 
CA. 


Her cutes. Incorporated, Wilmington, DE.. 


49 CFR 172 >01, 173.301(d)(1), 

173.301(d)(2). 173.302(a)(1). 

173.34(d). 176.3. 

49 CFR 173.62. 177.021. 177.822(b), 
177.835(H). 


E. I. du Pont de Nemours & Company. Incorpo 49 CFR 173.314(c) ...- 

rated. Wilmington, DE. 

Aerojet Tactical Systems. Sacramento. CA-— 49 CFR I73.239a(a)<2).. 

Pacific Engineering & Production Company of 49 CFR 173.239a(aH2) „ 
Nevada. Henderson. NV. 

Kerr-McGee Chemical Corporation, Oklahoma 49 CFR l73.239a(aX2).. 
City, OK. 


Synthatron Corporation. Parsippany, NJ.. 


49 CFR 173.135, 173.122, 173.136. 
173.139. 173.154, 173.206, 

173.230, 173.245. 173.247. 

173.252. 173253, 173.271, 

173.276, 173.281, 173.293, 

173 346. 173.382. 

49 CFR 173.135(a)(6), 173.136(a)(5), 
173.247(a)(1). 


8045-X.. 

6oeo-x„ 

6296-X.. 


E I. du Pont de Nemours A Company. Incorpo¬ 
rated, Wilmington, DE 

DOT-E 6045_Union Carbide Coiporabon, Linde Division. Tarry- 

town. NY. 

DOT-E 8080-Air Products and Chemicals, Inc. AJtentown. PA... 

DOT-E 6296... American Cyanamid Company, Wayne. NJ- 


49 CFR 172.101,173.316(a) .. 
49 CFR 173.121_ 


6349-X_DOT-E 6349_Alrco Industrial Gases. Murray Hill. NJ_ 

6392-X...-DOT-E 6392_Northern Petrochemical Company. Des Ranee. 

»L 

Wt8-X_DOT-E 6418_The Dow Chemical Company. Midland, Ml_ 

6453-X- DOT-E 6453- General Motors Corporation. Detroit, Mt_ 

6484-x -DOT-6 6484.. Dow Chemical Company. Midland. Ml...... 

6497-X-DOT-E 6497..FMC Corporation. Philadelphia. PA_ 

6538-X_ DOT-E 6538__ Wonder Corporation of America. Stamford. CT — 

6538-X- DOT-E 6530__ Aladdin Industries Incorporated. NashvRe, TN_ 

6569-X— .. DOT-E 6569___ Bacardi International Limited, Hamilton. Bermuda. 

6802-X- DOT-E 6602__ Dow Chemical Company, Midland. Mt__ 


49 CFR 173.301(d), 173.327(a). 

173 337(a)(1). 

49 CFR 173.377(g) 


49 CFR 172.101. 173 315(a)... 
49 CFR 172.101, 173.314(c).. 
49 CFR 173 357(b)_ 


49 CFR 173.302(a)(1), 175.3_ 

49 CFR 172.101___ 

49 CFR 173.365, 174.63(C)_ 

40 CFR 173.304(d)(3)(B). 17033_ 

49 CFR 173.304(d)(3)(H). 178.33_ 

49 CFR 173.119(b)_ 


49 CFR 173.245(a). 173.314(c). 

173.316(a)(1) 


To authorize the use of non-DOT specification cargo 
tanks for the transportation of a nonflammable com¬ 
pressed gas. (Mode 1.) 

To authorize the use of non-DOT specification cylinders 
for the transportation of certain flammable and non¬ 
flammable nonftqucfied compressed gases. (Modes 1. 
4) 

To authorize packaging not prescribed by the Hazardous 
Materials Regulations for the shipment of a Class A 
explosive. (Mode 1.) 

To authorize the use of a proposed DOT Specification 
tank car tar* lor the transportation of certain com¬ 
pressed gases. (Modes 1. 3.) 

To authorize the transport of ammonium perchlorate in 
non-DOT specification portable tanks (Modes 1. 2 ) 

To authorize the transportation of ammonium perchlor¬ 
ate in non-DOT specification portable tanks. (Modes 
1 . 2 .) 

To authorize the transportation of ammonium perchlor¬ 
ate in non-DOT specification portable tanks. (Modes 
1 . 2 .) 

To authorize the shipment of small quantities of hazard¬ 
ous materials in inside glass bottles overpacked in 
metal cans further overpacked in 12 B fiber board 
boxes. (Mode 1 .) 


To authorize the shipment of dtermhytotohiorositano. 
tnchlorosrlane. and silicon tetrachloride in non-DOT 
specification cylinders (Modes t, 2.) 

To authorize the use of a non-DOT specification porta¬ 
ble tank lor shipment of a flammable gas. 

To authorize use of DOT Specification MC-312 cargo 
tanks for a flammable liquid (Modes 1. 3.) 

To authorize the use of manifolded cylinders for a Class 
A poison. (Mode 1.) 

To authorize additional bag packaging* lor the transpor- 
ation of certain Class B poisons in DOT 44D multi-wail 
paper bags. (Modes 1. 2.) 

To authorize the use of non-DOT specification portable 
tanks for the transportation of certain flammable and 
nonflammable gases. (Modes 1 . 2. 3.) 

To authorize use of non-DOT specification vacuum insu¬ 
lated tank car tanks tor a iquefied flammable com¬ 
pressed gas (Mode 2.) 

To authorize the use of OOT Specification MC-303, MC- 
304, MG-306. MC-307. MC-310, or MC-312 steel 
cargo tanks tor the transportation of certain Class B 
poisonous liquids. (Mode 1 ) 

To authorize the use of a non-refittabfe. welded, modified 
DOT 39 steel cylinder tor the transportation of certain 
nonflammable compressed gases. (Modes 1. 2, 4. 5.) 

To authorize the transportation of mixtures of nitrometh- 
ane and various solvents to tank motor vehicles 
(Model) 

To authorize the use of a modified DOT Specification 66 
metal portable tank for certain Class B poison solids. 
(Modes 1. 2.) 

To authorize the use of non-DOT specification ms*do 
nonreftnabte metal container for the transportation of a 
flammable gas. (Modes 1. 3.) 

To authorize the use of a non-DOT specification inside 
nonrefitiabte metal container for the transportation of a 
certain flammable gas (Modes 1 . 3.) 

To authorize the use ol non-DOT specification portable 
tanks for the transportation of certain flammable liq¬ 
uids (Modes 1. 2, 3 ) 

To authorize the use of DOT MC-331 cargo tanks and 
DOT 105A500W or 106A500X tank car tanks tor the 
transportation of certain corrosive Squids and nonflam¬ 
mable compressed gases. (Modes 1,2.) 
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6614-P_DOT-E 6614___ Esbro Chenscal. Redwood City. CA_49 CFR 173.263(a)(28). 173.277(aK6). 

6670-X_ DOT-E 6670.. . E. I. du Pont de Nemours & Company. Incorpo- 49 CFR 173.301(d). 173.302- 

rated. Wilmington. DE. 


6691-X__ DOT-E 6691_Union Carbide Corporation. Linde Division. Tarry- 49 CFR 173.34<eX15)(i) 

town. NY. 


Oxford Chemicals, Inc., Chambfes. GA...... 49 CFR 173.286(bX2). 175.3- 

Schaefer Chemical Product* Company. Saginaw. 49 CFR 173.286(bX2). 175.3- 

Ml. 

Hickson A Welch. Ltd., London, England..49 CFR 173.119, 173.245. 173.247. 

173.346. 173.347, 46 CFR 90.05- 
35. 46 CFR 98.35-3. 

Analytical Instrument Development. Inc., Avon- 49 CFR 172.101(a). 175.3- 

dale, PA. 

Bacardi International Limited, Hamilton, Bermuda 49 CFR 173.119(b), 173.125_ 


6902-X..DOT-E 6902..~.~. Synthatron Corporation, Parsippany, NJ-49 CFR 173.314(c). 179.300-15- 

700S-P_DOT-E 7005_ United Tank Containers. Inc.. Now York. NY- 49 CFR 173.119. 173.141(a)(l0). 

173.245(a)(30). 173.346, 173 620. 
173.630, 46 CFR 90.05-35. 

7052-P_ DOT-E 7052.... Plamvlew Electronics Corporation. Plamvtew. NY.. 49 CFR 172,101. 173.206(e)(1). 175.3 

7052-P _ DOT-E 7052 - Gearhart Industries, me.. Fort Worth. TX - 49 CFR 172.101. 173-206(e)(1), 175.3 

70S2-P_DOT-E 7052- BrervTrooics, too, Commack. NY_ 49 CFR 172.101. 173^06(eX1). 175.3 

7060-X_ DOT-E 7060_Sajen Air. Inc., Jennings. MO_49 CFR 175.700(a), 175.75(a)(3)_ 

7060-P_ DOT-E 7060_ Air Charter Services, Inc., Mansfield. MA_49 CFR 175.700(a). 175.75(a)(3)_ 

7202-P--DOT-E 7202-University of Miami. Miami. FL_ l -49 CFR 173.24(a)(1), 175.3, 

175.75(a)(1). 175.65(a). 

7216-X-DOT-E 7218-Structural Composites industries. Inc.. Azusa. CA. 49 CFR 173.302(a)(1), 173.304(a)(1), 

175.3. 

7277-X_DOT-E 7277-Structural Composites Industries. Inc. Azusa. CA. 49 CFR 173.302(8X1), 175.3_ 

I 

7413-X- DOT-E 7413_ Chilton Metal Products ON. Western Industries. 49 CFR 173.304(a)(1), 175.3, 178.42... 

Inc., Chilton, Wl. 

7454-X_- DOT-E 7454- E. I. du Pont de Nemours & Company. Incorpo* 49 CFR 176.410(eX2). 176.83_ 


rated, Wilmington, DE. 

49 CFR 173.119, 173.13l(aX1). 

173.132(8X1). 173.144(a)(1), 

173.245(a), 46 CFR 90 05-35 
49 CFR 173.119. 173.131(aX1). 

173.132(a)(1), 173.144(a)(1). 

173.245(a), 46 CFR 90 05-35. 

49 CFR 172.101. 173.119, 173 141. 
173.245(a) 173.295(a). 173.346(a) 
46 CFR 90.05-35. 

49 CFR 173.245. 173.249, 173.272 


7616-X_DOT-E 7616__The Kansas City Southern Railway Company, et 49 CFR 172.204(a). 172.204(d) 

aL, Kansas City. MO. 


7640-X_DOT-E 7640_ Mauser Packaging Ltd.. New York. NY-49 CFR 173.266(a). 178.19 


7483-X-DOT-E 7483-..- HogonneL SA, Paris, France_ 

7483-X...„-DOT-E 7483....Compagnle Generate Maritime, Paris. France... 

7503-X_DOT-E 7503_ Lowaco. SA, Geneva, Switzerland_ 

7544-X. DOT-E 7544_Eastman Kodak Company. Rochester. NY- 


6762-P-._ 

_ DOT-E 6762.. 

6762-P. 

. DOT-E 6762.. 

6793-X_ 

_ DOT-E 6793_ 

6806-X. 

.. DOT-E 6606._ 

6864-X. 

_DOT-E 6864_ 


7664-X_DOT-E 7654... 


J. T. Baker Chemical Company, PhilUpsburg. NJ~. 49 CFR 173.119(0 


7695-X. 


7701-X.- 
7706-X ... 


DOT-E 7695_ Tankcargo Container Leasing SA, Geneva, 49 CFR 173.119, 173.245(a). 173.249, 

Switzerland 173.295(a), I73.346(a>. 173.620. 46 

CFR 90 05-35. 

DOT-E 7701_Tankcargo Container Leasing SA, Geneva. 49 CFR 173.119(b). 173.125_ 

Switzerland. 

DOT-E 7708_ HTL Industries. Incorporated. Monrovia, CA- 49 CFR 173.302(a). 175.3_ 


7753-X_ DOT-E 7753_ Stauffer Chemical Company, Westport. CT-49 CFR 173.190(b)(2) 


7753-X_DOT-E 7753_Monsanto Company. St. Louis. MO-49 CFR 173.190(b)(2) 


To become a party to Exemption 6614. (Mode 1) 

To authorize the shipment of tetrafluoromethane. a non 
flammable gas. In DOT Specification 3A2400 
3AA2400. 3AX2400, and 3AAX2400 cylinders. (Mode 
D 

To authorize the use of DOT Specification 3A or 3AA 
cylinders over 35 years old which may be retested 
every 10 years, for the trasportation of certain flamma¬ 
ble and nonflammable compressed gases (Modos 1, 
2. 3. 4, 5.) 

To beoome a party to Exemption 6762. (Modes 1. 2, 4) 

To become a party to Exemption 6762. (Modes 1. 2, 4.) 

To authorize the use of non-DOT specification portable 
tanks, for shipment of various hazardous materials 
(Modes 1. 2. 3.) 

To authorize shipment of a flammable gas by passon 
ger-carrying aircraft (Mode 5.) 

To authorize the use of a non-DOT specification porta 
bte tank for the transportation of alcohol and other 
flammable liquids- (Modes 1. 2. 3.) 

To authorize the shipment of a certain liquefied nonflam¬ 
mable compressed gas in a modified DOT Specifica¬ 
tion 110A800W mgftwjnrt tank car tank. (Modes 1. 2.) 

To become a party to Exemption 7005. (Modes 1, 2. 3.) 


To become a party to Exemption 7052. (Modes 1. 2. 3, 
4.) 

To become a party to Exemption 7052. (Modes 1, 2. 3, 
4.) 

To become a party to Exemption 7052. (Modes 1. 2. 3. 
4.) 

To authorize the carriage of radioactive materials aboard 
cargo-only aircraft when the combined transport index 
exceeds 50.0 and/or the separation criteria cannot be 
met. (Mode 4.) 

To beoome a party to Exemption 7060. (Mode 4 ) 

To become a party to Exemption 7202. (Mode 5.) 

To authorize the use of non-DOT specification cylinders 
for tho transportation of certain nonflammable com- 
pressed gases. (Modes 1. 2. 3, 4. 5.) 

To manufacture, mark and sell non-DOT specification 
aluminum-fined cylinders for the transportation of cer¬ 
tain nonflammable gases. (Modes 1. 2. 3. 4, 5.) 

To authorize the transportation of carbon dioxide in a 
non-DOT specification brazed steel cyknder. (Modes 

1. 2. 4.) 

To authorize mtro carbonitrates to be stowed in proxim¬ 
ity to certain explosives without a bulkhead separating 
these materials. (Mode 3.) 

To authorize use of non-DOT specification Mermodal 
portable tanks for the transportation of various hazard¬ 
ous materials. (Modes 1. 2. 3.) 

To authorize use of non-DOT specification intermodai 
tanks for the transportation of various hazardous ma¬ 
terials. (Modes 1, 2,3.) 

To authorize the use of a portable tank which has no 
comparable tank in the regulations for the transporta 
bon of various hazardous materials (Modes 1. 3.) 

To authorize transportation of solutions of sodium hy¬ 
droxide and certain other liquid corrosives, authorized 
to be packaged In a DOT Specification 2U A DOT 
Specification 12P. in a non-specification packaging 
(Modes 1. 2. 3.) 

To authorize the carrier to certify the shipping paper on 
behalf of the shipper, and affects those hazardous 
materials authorized for transportation by rail (Mode 

2 . ) 

To authorize use of a DOT-34 polyethylene container of 
15 gallon capacity for shipment of hydrogen peroxide. 
60% (Modes 1. 2. 3.) 

To authorize the use of a glass bottle not exceeding 500 
millimeter capacity inside a metal container over 
packed in a DOT 12B fiberboard box for the transpor¬ 
tation of a flammable liquid. (Modes 1, 2.) 

To authorize the use of a non-DOT insulated portable 
tank for the transportation of various hazardous mate¬ 
rials. (Modes 1. 3.) 

To authorize fhe shipment of certain flammable liquids « 
non-DOT specification portable tanks. (Modes 1. 2. 3) 

To authorize the use of non-DOT specification small, 
high pressure cylinders of welded construction for air¬ 
craft use only. (Modes 1, 2. 4, 5.) 

To authorize the shpment of yellow phosphorous in a 
bghthead 55 gallon DOT Specification 17C drum 
(Modes 1. 2. 3.) 

To authorize the shipment of yeWow phosphorous m a 
bghthead 55 gallon DOT Specification 17C drum 
(Modes 1. 2. 3.) 
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Rwtwrt and Party to EitnipWoni—Continued 


7767-X_DOT-E 7767„ 


Hydraulic Research Textron. Pacoima. CA„. 


7769-X... 

7791-X... 

7802-X- 

7019-X.. 

7820-X.. 


DOT-E 7769... 

DOT-E 7791... 

DOT-E 7002.. 

DOT-E 7819.. 

DOT-E 7820.. 


Brunswick Corporation. Lincoln, NE.. 


49 CFR 173.304(a)(1), 176 J3, 178.47_ 


49 CFR 173.302(a)(1), 175.3— 


The Puerto Rico Port Authority, San Juan, PR — 49 CFR 173.119<aM17). 173.316. 46 

CFR 90.05-35. 46 CFR 98.35-3. 


Bennett Industries, Pacoima. CA.. 


... 49 CFR 173 Subpart 0. 173 Subpart 
F. 178.19. 


7820-X_- DOT-E 7820.. 

7820-X_ DOT-E 7820.. 


7820-X.. 


7820-X.. 


DOT-E 7820- 


DOT-E 7820- 


7820-X_ DOT-E 7820 . 

78B7-X_ DOT-E 7897.. 


7938-X.. 


DOT-E 7938.- 


7936-P«, 


DOT-E 7938... 


7938-P_DOT-E 7938.. 

7938-X_.. DOT-E 7938.- 


Tsnkcargo Container Lessing S. A.. Geneva. 49 CFR 173.119. 173.125, 

Switzerland. 173131(a)(1). 173.145. 173.147, 

173.245(a). 173.247. 173253. 

173255, 46 CFR 90 05-3549. 

Tankcargo Container Leasing S. A., Geneva, 49 CFR 173.119,173.125. 173.128(a), 
Switzerland. 173.131(a). 173.132(a). 173245(a). 

173.346(a). 48 CFR 90 05-35. 

Hugonnet, S. A., Paris, France_ 49 CFR 173.119.173.125. 173.128(a). 

173.131(a). 173.132(a). 173.245(a). 
173.346(a). 46 CFR 90.05-35. 

. CATU Containers. S. A., Geneva. Switzerland. 49 CFR 173.119. 173.125, 173.128(a). 

173.131(a), 173.132(a), 173245(a). 
173.346(a). 46 CFR 90 05-35. 

Lowaco. S. A.. Geneva. Switzerland-- 49 CFR 173.119. 173.125. 173.128(a), 

173.131(e). 173.132(a). 173245(a). 
173.346(a). 46 CFR 90.05-35. 

_49 CFR *173.119. 173.125,173.128(e). 

173.131(a). 173.132(a). 173245(a), 
173.346(a). 46 CFR 90 05-35. 

T. i C.. SA. Pahs. France__ 49 CFR 173.119, 173.125. 173.128(a), 

173.131(a). 173.132(a). 173.245(a). 
173.346(a). 46 CFR 00 05-35 

Tankcargo container Leasing SA, Geneva, 49 CFR 173.119, 173 125. 173.128(a). 
< Switzerland. 173.131(a)(1), 173.132(a)(1). 

173.245(a). 173.32(a)(2). 173.346. 
48 CFR 90.05-35. 

Bignier SchnwJ-Laurent. Pahs. France-49 CFR Part 173, Subpart D. F. H... 

Compagnie des Containers Reservoirs. Codex. 49 CFR Pari 173, Subpart D. F. H.—. 

France. 

ABC Containertine N.V., Antwerp. Belgium.. 49 CFR Part 173. Subpart D. F. H- 

Sea Containers. Inc., New York. NY —-- 49 CFR Part 173, Subpart D. F. H- 


Eurotainer. Paris, France.., 


7940-X- 

7991-X.. 

8006-X.. 


DOT-E 7940.. 

DOT-E 7991... 


DOT-E 8006... 


8006-X- DOT-E 8006... 


8006-P^ 

8013-X.. 


OOT-E 8006... 
DOT-E 8013... 


8017-X.„ 

8019-X~ 


DOT-E 8017 .. 

DOT-E 8019.. 


8025-X„. 


DOT-E 8025- 


6035-X-DOT-E 8035 . 


8046-P„ 

eosi-x.. 


8074-X.. 


8099-X„ 


OOT-E 8046... 
DOT-E 8051... 


DOT-E 8074... 


DOT-E 8099.. 


Centennial Plastics. Inc., Camden, NJ „ 


_49 CFR 17919. Part t73. Subpart D. 

Subpart F. 

Union Pacific Railroad Company, Omaha. NE_ 49 CFR Parts 100-177-- 

Kilgore Corporation. Toone. TN_49 CFR 172.400(a). 172.504 Table SL. 


Bland Brothers Inc., New York. NY.. 


49 CFR 172.400(a). 179504 Table 2._ 


Nichote-Kusan. Inc., Jacksonville. TX- 49 CFR 172.400(a). 172.504 Table 2~ 

Air Products and Chemicals. tnc.. Allentown. PA.. 49 CFR 173.302,173.304,175.3-- 


Air Products and Chemicals. Inc., Allentown, PA.. 49 CFR 173.301(d)(2). 173.302(a)(3)... 
Robertshaw Controls Company. Indiana. PA—... 49 CFR 173.206, 175.3, 178205.— 


Dow Chemical Co., Freeport. TX-- 49 CFR 173.154. 

NL McCullough. NL Industries. Inc.. Houston. TX 49 CFR 172.101. 173.93 
Cortrans. Hamburg, West Germany--- 49 CFR 173 247.. 


Mauser-Werke G.mb.H. (Mauser Packaging. 49 CFR 173. Subpart F. 178.19... 
Ltd ), New York. NY. 


Matheson. Lyndhursl NJ- 


Union Carbide Corporation, New York. NY... 


_ 49 CFR 173.34(d).... 


49 CFR l73.365<aMl5).. 


To authorize use of a stainless steel other than that pre¬ 
scribed in the regulations, in the construction of a cyl¬ 
inder patterned after the DOT Specification 4DS cylin¬ 
der for aircraft use only. (Modes 1. 2. 3. 4, 5.) 

To authorize shipment of compressed air. nitrogen, or 
other inert gases, in non-OOT specification cylinders. 
(Modes 1,2,3, 4. 5.) 

To authorize carriage of flammeble and combustible 
fuels in noo-DOT specification cargo tanks aboard 
cargo vessels to re-supply island municipalities In 
Puerto Rico. (Mode 3.) 

To authorize shipment of liquid hazardous materials in 
3.5-gaMon or 5-gallon capacity removable head poly¬ 
ethylene drums. (Modes 1, 2, 3.) 

To authorize shipment of vahous hazardous materials m 
a non-DOT specification IMCO Type 1 portable lank. 
(Modes 1 . Z 3.) 

To authorize the use of a non-DOT specification porta¬ 
ble tank for the transportation of certain corrosive, 
flammable, poison B. and combustible liquids. (Modes 
1. 2, 3.) 

To authorize the use of a non-DOT specification porta¬ 
ble tank for the transportation of certain corrosive, 
flammable, and poison B Squids. (Modes 1. 2. 3 ) 

To authorize the use of a non-OOT specification porta¬ 
ble tank for the transportation of certain flammable, 
corrosive, poison B. and combustible liquids. (Modes 
1. 2. 3.) 

To authorize the use of a non-OOT specification porta¬ 
ble tank for the transportation of certain flammable, 
corrosive, poteon B. and combustible liquids. (Modes 
1. 2, 3.) 

To authorize the use of a non-DOT specification porta¬ 
ble tank for the transportation of certain flammable, 
corrosive, poison B. and combustible liquids. (Modes 
1. 2. 3.) 

To authorize the use of a non-DOT specification porta¬ 
ble tank for the transportation of certain flammable, 
corrosive, and poison B liquids. (Modes 1, 2. 3.) 

To authorize the use of non-DOT specification portable 
tanks for the transportation of various hazardous ma¬ 
terials (Modes 1.2,3,) 

To authorize shipment of flammable, corrosive, potson 
B. and combustible liquids in non-DOT specification 
portable tanks. (Modes 1. 2. 3.) 

To become a party to Exemption 7938. (Modes 1. 2, 3.) 

To become a party to Exemption 7938 (Modes 1. 2, 3.) 

To authorize shipment of flammable, corrosive, poison 
B. and combustible liquids m non-DOT specification 
portable tanks, (Modes 1. 2.3.) 

To authorize the use of a non-OOT specification polyeth¬ 
ylene drum for the transportation of certain corrosive 
liquids. (Modes 1. 2. 3.) 

To authorize the transport of railway track torpedoes 
and fusees in flagging kite of specified construction. 
(Mode 1.) 

To authorize the transportation of unlabeled packages of 
toy paper or plastic caps complying with the require¬ 
ments of 173.10CXP) and 173.109. in motor vehicles 
without placards (1.000 pounds or more). (Mode 1.) 

To authorize the transportation of unlabeled packages of 
toy paper or plastic caps complying with the require¬ 
ments of 173.100(p) and 173.109. in motor vehicles 
without placards (1.000 pounds or more). (Mode 1.) 

To become a party to Exemption 8006 (Mode t) 

To authorize the use of a DOT Specification cylinder not 
presently authorized for the transportation of certain 
flammable and nonflammable gases. (Modes 1, 4. 5 ) 

To authorize the use of DOT Specification 3AX, 3AAX. 
or 3T cylinders for the transportation of a flammable 
gas. (Mode 1.) 

To authorize the shipment of sodium potassium, which is 
a metallic liquid alloy classed as a flammable solid, in 
non-DOT specification fibefboard boxes. (Modes 1. 2. 
4 .) 

To authorize the transportation of a water reactive solid 
in closed, watertight rail cars and motor vehidoa. 
(Modes 1. 2.) 

To auttKxtze the transportation of limrtod quantities ol 
certain propellent explosives m special plastic tube 
packaging as Class C explosives (Mode t.) 

To become a party lo Exemption 8046. (Modes 1. 2. 3.) 

To authorize the transportation of certain corrosive liq¬ 
uids in non-DOT specification 55-gallon polyethylene 
Specification 34 type reusable. Now-molded container. 
(Modes 1. 2, 3.) 

To authonze the use of a DOT Specification 3E cylinder 
without safety devices for the transportation of certain 
flammable and nonflammable gases. (Mode's 1. 2. 3, 
4. 5 ) 

To authorize the use of a non-OOT specification com¬ 
posite packaging lor shipment of poisonous solids. 
(Modes 1. 2. 3.) 



























































82426 


Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 / Notices 


Renewal and Party to Exemption*—Continued 


8101-X_ OOT-E 8101__ U.S. Department of Defense/MTMC. Washing- 49 CFR 173.392(c)(7), 173.392(c)(8) ... To authorize the use of the EXPLOSIVES A placard only 

too. DC. wt>on 30mm GAU-8 (PGU-14/8) armor plercmg am 

munition, containing a depleted uranium metal projec¬ 
tile. Is loaded In the same shipping container with 
PGU-13/B ammunition, ft eliminates need to label 
packages as containing radioactive material. (Modes 
1.2.3.) 

8t62-X_DOT-E 8162._ Structural Composites. Industries. Inc.. Azusa. CA 49 CFR 173.302(aX1), 173.304(a)(1). To manufacture, mark and sell a non-OOT specification 

175.3. cylinder for shipment of certain nonflammable com¬ 

pressed gases. (Modes 1,2.3,4. 5.) 

8222-P~ DOT-E 8222 Campagme des Containers Reservoirs, Cede*. 49 CFR 173.245a...--- To become a party to Exemption 8222. (Modes 1,3.) 

France. 

8336-X_ OOT-E 8336_Cities Service Company. Tulsa, OK_49 CFR 173.315(a)(1). 173.315(c)(1).. To authorize shipment of certain compressed gases. 

n.o.a.. (methane-ethane mixture) in DOT Specification 
MC-331 tank motor vehicles. (Mode 1.) 

B414-P_ DOT-E 8414_ SLEMI, Paris. France_ 49 CFR 173.315-To become a party to Exemption 8414. (Modes 1. 2. 3 ) 


New Exemption* 



0400-N. DOT-E 8400. 

0409-N..DOT-E 8409. 

6410-N. DOT-E 8410— 

B412-N. OOT-E 8412..... 

8414- N_DOT-E 8414.... 

8415- N_ OOT-E 8415— 


Ford Aerospace and Communications Corpora¬ 
tion. Palo Alto. CA. 

Container Corporation of America. Wilmington, 
DE. 

Texas Instruments. Inc.. Dallas. TX-——• 

Aztec Chemicals, Elyria, OH- - - 

Mauser Packaging Ltd. New York. NY...*.— 


Prosvac Systems (Burlington) Limited. Ontario. 
Canada. 


49 CFR 173.302(a), 175.3.. 

49 CFR 173.346.. 

49 CFR 173.272(g). 178.210. 17824a. 
49 CFR 173.119, 17321- 


49 CFR 173.191, 173217, 173245b. 
173/154, 178.16. 


49 CFR 173.119(a)(17), 

173245(a)(31), 178.342-5. 

178.343-5. 


MCB Manufacturing Chemists, too. Cincinnati. 49 CFR 173.284(a)(4). 
OH. 


MCB Manufacturing Chemists, toe.. Cincinnati. 49 CFR 173.269(a)(1).. 
OH. 


Mobay Chemical Corporation, Kansas City. MO.... 49 CFR 173.377(b)(6).. 


Fauvet-GlreL Paris. France.. 


49 CFR 173.315.... 


6416-N..._ DOT-E 8416... 

8422-N.. DOT-E 8422.. 

8428-N. DOT-E 8428... 


8428-N. DOT-E 8428... 

8432-N_ DOT-E 8432.. 

8434-N.. DOT-E 8434. 

8437-N.-DOT-E 8437-. 


Bayonne Barrel ft Drum Co . Newark, NJ.„, 

The Protectoseal Co., Bensenvitte. II- 

CIG Gas Cylinders, Marayong. Australia..... 

Martin Tank Manufacturing, Cerritos, CA.... 

Allied Drum Service, Incorporated, Louisville. KY„ 


U.S. Department of Oefense/MTMC. Washing¬ 
ton. DC. 


Union Carbide Corporation. New York. NY- 

Park Chemical Company, Detroit Ml.~..—. 


49 CFR 173.28(0). 175.3. 178.116- 
10(a). 


49 CFR 173 Subpart D. 178.89.. 


49 CFR 173.302(a)(1). 173 304(a)(1). 
173.304(d)(3), 175.3. 


49 CFR 173.119(a)(17). 

173245{a)(31 )(30). 178.304-7, 

178.342-5, 178.343-5. 


49 CFR 173.28(0), 175.3, 178.116- 
10(a). 


49 CFR 172.101, 173.154,175.3.-.. 

49 CFR 173.154. 173.178- 

49 CFR 173.154, 178.241-4- 


To authorize the shipment of certain batteries and hy¬ 
drogen gas in non-DOT specification containers 
(Modes 1, 2. 3. 4.) 

To authorize the use of a 15 gallon capacity potyethyi 
ene DOT Specification 34 packaging for shipment of 
certain poisonous liquids. (Modes 1. 2.3.) 

To authorize the shipment of 95%-98% sulfuric add m 
DOT-2E polyethylene bottles overpacked in DOT- 
12A80 fiberboard boxes. (Mode 1.) 

To authorize the transportation of a flammable liquid 
which « also an organic peroxide in DOT Specification 
MC-307 and MC-312 cargo tanks. (Mode 1) 

To manufacture, mark and sell a nonreusable, molded 
ptoyethyfeoe drum with removable head, with capaci¬ 
ties of 8. 18, and 32 gallons, for shipment of phospho¬ 
rous pentachloride. various corrosive solids and mate 
rials presently authorized in a DOT Specification 35. 
(Modes 1. 2. 3.) 

To authorize non-OOT specification cargo tanks comply¬ 
ing with DOT Specification MC-307/312 except for 
bottom outlet valve variation tor transport of flamma¬ 
ble or corrosive waste liquids or semi-solids. (Mode :.) 

To authorize the shipment of hydrofluoric add no greater 
than 70% strength, m non-OOT Specification potyetn- 
ytene bottles, not exceeding a capacity of 6 biers, 
packed in DOT specification 12A fiberboard boxes 
(Modes 1. 3.) 

To authorize the shipment of a perchloric add no great¬ 
er than 72% strength in glass bottles, not exceeding a 
capacity of 2.5 liters, packed In DOT Specification 
IMCO 4C2 wooden box. (Modes 1. 3.) 

To authorize shipment of organic phosphate compound 
mixtures in DOT Specification 128 boxes containing 
no more than two inside DOT Specification 2D foil 
lined paper bags not to exceed 15 pounds each. 
(Modes 1, 2. 3.) 

To authorize shipment of various non-flammable, refrig¬ 
erant. compressed gases in non-DOT specification 
IMCO V portable tanks. (Modes 1. 2.3.) 

To authorize conversion of non-OOT specification tight 
head 18 gauge steel 55 gallon drums to DOT Specifi¬ 
cation 17E except for markings for shipment of com¬ 
modities authorized in DOT Specification 17E. (Modes 
1.2.3. 4.) 

To manufacture, mark and sell non-DOT specification 
stainless steel drums for shipment of various flamma¬ 
ble liquids. (Mode 1.) 

To manufacture, mark and sell non-DOT specification 
high pressure seamless aluminum cylinders for ship¬ 
ment of compressed gases and other hazardous ma¬ 
terials. (Modes 1. 2. 3, 4.) 

To manufacture, mark and sell non-DOT specification 
cargo tanks complying generally with DOT Specifica¬ 
tion MC-307/312 except lor bottom outlet valve vari¬ 
ations for transport of flammable or corrosive waste 
liquids or semi-solids. (Mode 1.) 

To authorize conversion of non-DOT specification tight 
head 18 gauge steel 55 gallon drums to DOT Specifi¬ 
cation 17E except for location of markings tor ship¬ 
ment of commodities authorized in DOT 17E (Modes 
1 . 2 , 3 . 4 ) 

To authorize shipment of a demolition kit containing, as 
separately packaged items, a sodium perchlorate solu¬ 
tion classed as an oxxkzpr. and a powdered aluminum 
mixture loaded on a strapped and covered wvebound 
woodon pallet box. (Modes 1. 2. 3. 4.) 

To authorize shipment of calcium silicate powder, 
classed as a flammable solid, in containers prescribed 
for calcium carbide. (Modes 1. 2.) 

To authorize the shipment of a sodium nitrate mixture In 
non-DOT specification 50 pound 9 mu plastic bags 
which are stretch wrapped 40 bags to a pallet (Modes 
1 ) 
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New Exemption*—Continued 


8442- N..-. DOT-E 0442..Lubbock Manufacturing Ca, Lubbock, TX__ 49 CFR 173.315(aHc)(1).. To manufacture, mark, and sell DOT Specification MC- 

331 cargo tanka for shipment of ethane-propane mix¬ 
tures. prepared and offered for transportation m ac¬ 
cordance with Notice No. 79-3, Docket HM-115. 
(Mode 1.) 

8443- N.-.DOT-E 8443__ Dow Chemical Company. Midland, Ml.. 49 CFR 173.31 SfaMcNI)_To authorize shipment of ethane-propane mixtures in 

DOT specification MC-331 cargo tanks in accordance 
with Notice No. 79-3, Docket HM-115 (Mode 1.) 

8444 - N_ OOT-E 0444.... Du Bois Chemical Company, Cincinnati, OH. 49 CFR 173.245(a). 173.256(a). To authorize shipment of various cleaning compounds. 

173.263(a). classed as corrosive materials, m a pofyethytone Sned, 

DOT Specification 57 portable tank, (Modes 1.) 

8445- N_ DOT-E 8445 Dow Chemical Company. Midland, Ml_ 49 CFR 173, Subpart D, E. F -— To authorize shipment of various hazardous substances 


gallon capacity, overpacked in DOT specification con¬ 
tainers for purposes of disposal (Mode 1.) 

8446-N. DOT-E 8446....Ethyl Corporation. Baton Rouge. LA___ 49 CFR 173.354(a)(2) .. To authorize export shipment of motor fuel antiknock 

compound in DOT Specification 5B drums with open¬ 
ings not exceeding 2.3 Inch diameter (Modes 1, 3.) 

8449-N. DOT-E 0449... Tri-State Steel Drum Co., Inc.. Graysvfte, GA. 49 CFR 173 28(o), 175.3, 178.118- To authortze conversion of non-DOT specification tight 

10(a). head 18 gauge steel 55-gailon drums to DOT specifi¬ 

cation 17H except for markings for shipment of an 
commodities aixhortzed in a DOT Specification 17H 
drum. (Modes 1, 2, 3, 4.) 

8464-N.__... DOT-E 0464...Airesearch Manufacturing Company of Arizona, 49 CFR 173.302(a)...— To manufacture, mark, and sell a toroidal pressure 

Phoenix. A2. vessel similar to a DOT 39 specification for shipment 

of hekim (Modes 1. 4. 5.) 

8466-N.. DOT-E 8466_Atlas Powder Company, Danas. TX_49 CFR 173.114a. To authorize shipment of up to 52,000 fcs of RXL481, 

classed as a blasting agent in two types of specialty 

designed bulk serrW-traitef tanks. (Mode 1.) 


Emergency Exemptions 


EE8086-P-DOT-E 0086-U S. Department of Defense, Washington. DC— 49 CFR 172.101, 17*102. 173.119, To become a party to Exertion 8086 (Mode 1.) 

173.206, 173.87. 

EE 8483-N- DOT-E 8483.-..The Embassy of Switzerland, Washington, DC— 49 CFR 173.88(e)(2)(lt). 173.92, 175.3. To authorize the transportation of rocket motors. Clas 3 

B explosives with igniters ns tailed in non-DOT specifi¬ 
cation packaging and by cargo-only aircraft (Mode 4.) 

EE 8464-N- OOT-E 8484--- Alaska International Airline. Anchorage. AK-49 CFR 17*101.173.315(aH1), 175.3 To authorize limited shipments of liquefied nitrogen in 

non-OOT specification portable tanks. (Mode 4.) 

EE 3485-N-DOT-E 8485--The U.S Department of Defense, Washington, 49 CFR 174.104(b)(1)____To authorize shipment of a Class A explosive in open 

DC. top gondola cars, equipped with friction type bearings 

and cast iron brake shoes. (Mode 2.) 


Appfcatfon No. 

Applicant 

Regulations) affected 

Nature of exemption thereof 


Withdrawals 


8002-P_ 

8430-N. 

—. Aiked Engineering Corporation, New 

York. NY. 

.. C. T. TakahasN 6 Associates, Seattle, 

49 CFR 173.119, 173.141(a)(l0). 173.245(aM3< 
173.346. 173.620, 173.630. 46 CFR 90.05-35. 

49 CFR 173 368 . 

3). To become a party to Exemption 800* (Modes 1,2, 3.) 

To authorize shipment of arsenical Hue dust, poison B solid in 20-foot bulk 


WA 


dry ocean containers. (Modes 1. 3.) 


•* . 

Denials 



8045-X—Request by Container Corporation of America, Wilmington, D£ to authorize use of a DOT-12P fiberboard box with two inner 2.5-galton DOT-2U polyethylene containers lor the transpor¬ 
tation of corrosive, flammable and Class B poisonous liquids denied September 30.1980. 

8162-X—Request by Structural Composites Industries. Inc., Azusa, CA to manufacture, mark and sell a non-OOT specification cylinder for shipment of certain nonflammable compressed gases 
denied September 29, 1980. 

8357-N—Request by Rho-Cbem Corporation. Inglewood, CA to authorize one-time reuse, without reconditioning, of a DOT Specification 17E steel drum of 20/18 gauge, for shipment of contami¬ 
nated cleaning solvents, classed as flammable liquids denied September 16, 1980. 

M20-N—Request by Soapor Chemical Co., Inc.. Henderson, KY to authorize shipment of various flammable, corrosive and irritant materials contained m properly labeled drums in open bod 
trucks without placarding denied September 10. 1980. 

8425-N—Request by P B & S Chemical Co.. Henderson, KY to authorize shipment of aqua ammonia, 29% In DOT Specification 6D or 34 containers with vented closures denied September 24. 
1980. 

EE 8486-N—Request by The People-to-People Health Foundation, Inc., Herndon, VA to authorize deregulation of materials identified as "medical supplies’* whereby hazardous materials would be 
carried as nonhazardous materials domed September 30, 1980. 


Issued in Washington, D.C., on December 8,1980. 

I- R. Grothe, 

Chief Exemptions Branch, Office of Hazardous Materials Regulation, Materials Transportation Bureau. 

|FR Doc. 80-38755 Filed 12-12-00; 8:45 am| 

BILLING CODE 4910-60-M 
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Applications for Exemptions 
agency: Materials Transportation 
Bureau. DOT 

action: List of Applicants for 
exemptions _ 

summary: In accordance with the 
procedures governing the application 
for. and the processing of. exemptions 
from the Department of Transportation’s 
Hazardous Materials Regulations (49 
CFR Part 107. Subpart B). notice is 
hereby given that the office of 
Hazardous Materials Regulation of the 


Materials Transportation Bureau has 
received the applications described 
herein. Each mode of transportation for 
which a particular exemption is 
requested is indicated by a number in 
the “Nature of Application” portion of 
the table below as follows: 1—Motor 
vehicle, 2—Rail freight, 3—Cargo vessel, 
4—Cargo-only aircraft, 5—Passenger- 
carrying aircraft. 

dates: Comment period closes January 
14.1981. 

New Exemptions 


ADDRESS COMMENTS TO: Dockets 
Branch, Information Services Division, 
Materials Transportation Bureau, U.S. 
Department of Transportation. 
Washington, DC 20590. 

Comments should refer to the 
application number and be submitted in 
triplicate. 

FOR FURTHER INFORMATION CONTACT: 

Copies of the applications are available 
for inspection in the Dockets Branch, 
Room 8426, Nassif Building, 400 7th 
Street, SW.. Washington, DC. 


Application No. 


Appfccant 


Regulations (s) affected 


Nature of exemption thereof 


8532- N. _ Container and Pressure Vessels Umrted. 

Ctonee. Ireland. 

8533- N _ Container and Pressure Vessels Limited. 

Clones. Ireland. 

8534- N .. Consolidated Container Corp^ 

Minneapolis. MN. 


49 CFR 173 Subpart D. 173 Subpart F. 173 Subpart To authorize shipment of various flammable, combustible, and poison B fcq- 
H. tads, corrosive materials, and ORM-A materials in non-OOT specification 

steel portable tanks from 14 to 20 cubic meters capacity with incomplete 
stiffening rings (Modes 1, 2, 3.) 

49 CFR 173 Subpart D. 173 Subpart F. 173 Subpart To authorize shipment of various flammable, combustible, and poison 8 bq- 
K uids corrosive materials, and ORM-A materials in non-OOT specification 

portable tanks from 20 to 24 cubic meters capacity with incomplete stiff¬ 
ening rings. (Modes 1. 2, 3.) 

49 CFR 173 28(o) 178 118-10(a)__- To authorize conversion of non-OOT specification tight head 18 guage steel 

55 gallon drums to DOT Specification 17H except for markings for ship¬ 
ment of ail commodities authorized m a DOT Specification 17H drum. 


8535- N..Advance Aviation Services. Inc.. Mesa. 

AZ. 

8536- N Ponnwatt Corp.. Buffalo. NY- 

8537- N___Container Corporation of America. 

Wrftmmgton. DE. 

8538- N_Hercules Inc . Cumberland. MD- 

8539- N .Aero Taxi-Rockford, Inc., Rockford. II- 


49 CFR 107 Appendix B. 172.101 172.204(c)(3). To authorize carriage of Class A, 8. and C explosives not permitted for ax 
173.27 176 30(a)(1). 175.320(b) shipment or in quantities greater than those prescribed for air shipment 

(Mode 4.) 

49 CFR 173.157(a)(5)_, „ . . To authorize an increased weight limitation for a 129 carton from 65 pounds 

to 80 pounds with the dry weight of material not to exceed 50 pounds for 
shipment of benzoyl peroxide. (Modes 1, 3.) 

49 CFR 173.119... . . To Manufacture, mark and sell DOT Specification 34 containers for shipment 

of methanol and isopropanol, classed as flammable liquids. (Modes 1. 2. 
3) 

49 CFR 173.62(a)(2)_—. To authorize shipment of a high explosive liquid in DOT Specification 15M 

boxes having inside 2 -gallon polyethylene bottles wrapped in plastic bags 
and packed in sawdust in lieu of copper containers and rubber boots. 
(Modo 1) 

49 CFR 107 appendix B. 172.101, 17Z204(cX3). To authorize carriage of class A. B. and C explosives not permitted for ax 
173.27 175 30)a)(1). 175.320(b). shipment or in quantities greater than those prescribed for air shipment 

(Mode 4.) 


This notice of receipt of applications for new exemptions is published in accordance with Section 107 of the Hazardous Materials Transportation 
Act (49 CFR U.S.C. 1806; 49 CFR 1.53(e)). 

Issued in Washington, DC. on December 9, 1980. 

J. R. Grothe, 

Chief Exemptions Branch . Office of Hazardous Materials Regulation, Materials transportation bureau . 

|FR Doc. 80-38756 Filed 12-12 80. 8:45 am) 

BILUNG COO€ 4910-60-M 


Urban Mass Transportation 
Administration 

Rail Transit Electromagnetic 
Compatibility; Draft Recommended 
Practice; Availability of Specifications 
and Request for Comment 

agency: Urban Mass Transportation 
Administration, DOT. 
action: Notice of availability of 
specifications and request for comment. 

summary: The Urban Mass 
Transportation Administration (UMTA) 
with technical support from the 
Transportation Systems Center (TSC) of 
the Department of Transportation has 
been working in a cooperative effort 
with transit operators and their 
suppliers to develop standardized 
methods of analysis and testing to 
quantify and resolve issues of 


electromagnetic compatibility (EMC) in 
rail transit operations. As part of this 
effort, a draft standards document (i.e. 
recommended practice) has been 
developed for intrasystem EMC between 
rail transit vehicular electrical power 
and track circuit signalling subsystems 
and is being issued for public comment. 
UMTA is interested in comments from 
all elements of the transit community— 
transit operators, their engineering 
consultants, their suppliers, etc., and the 
general public. 

date: Comments must be received by 
January 30,1981. 

addresses: 1 . All comments should be 
submitted to Mr. Louis A. Frasco, 
Manager, Rail Transit EMI Program, 
Department of Transportation, 
Transportation Systems Center, Kendall 
Square/DTS-722, Cambridge, 
Massachusetts 02142. 2. Copies of the 


specification may be obtained upon 
request from the Department of 
Transportation, Transportation Systems 
Center, Kendall Square/DTS-722, 
Cambridge, Massachusetts 02142, 
ATTN: STARS/EMI STD. 

FOR FURTHER INFORMATION CONTACT: 
Stephen S. Teel, Office of Rail and 
Construction Technology, (202) 428- 
0090. 

SUPPLEMENTARY INFORMATION: This 
standards document has been 
developed through the efforts of a 
federally coordinated industry technical 
working group. A transit property 
advisory board was established to 
oversee this effort and to review the 
final draft of the document prior to the 
general issuance for public comment. 

The importance of EMC in the design 
of rail transit systems has been 
emphasized recently with observed 
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interference between new generation 
chopper propulsion controlled transit 
vehicles and existing train control 
systems at certain United States transit 
properties. The future disposition of the 
EMC issue will impact the future 
deployment of chopper propulsion 
systems and other more advanced solid- 
state propulsion control concepts (e.g., 
a.c. propulsion) in United States rail 
transit 

Dated: December 8.1980. 

Theodore C. Lutz, 

Administrator. 

[KR Doc. 80-30022 Piled 12-12-00; 8:45 am| 

BILLING CODE 4910-57-M 


DEPARTMENT OF THE TREASURY 
Fiscal Service 

[Dept Circ. 570,1980 Rev., Supp. No. 14] 

Surety Companies Acceptable on 
Federal Bonds 

A certificate of authority as an 
acceptable surety on Federal bonds is 
hereby issued to the following company 
under Sections 6 to 13 of Title 6 of the 
United States Code. An underwriting 
limilation of $411,000 has been 
established for the company. 

Name of Company: 

CORONET INSURANCE COMPANY 

Business Address: 

3500 West Peterson Avenue 
Chicago, Illinois 60659 

State of Incorporation: 

Illinois 

Certificates of authority expire on 
June 30 each year, unless renewed prior 
to that date or sooner revoked. The 
certificates are subject to subsequent 
annual renewal so long as the 
companies remain qualified (31 CFR, 

Part 223). A list of qualified companies 
is published annually as of July 1 in 
Department Circular 570, with details as 
to underwriting limitation, areas in 
which licensed to transact surety 
business and other information. Federal 
bond-approving officers should annotate 
their reference copies of Treasury 
Circular 570,1980 Revision, at page 
44503 to reflect this addition. Copies of 
the circular, when issued, may be 
obtained from the Audit Staff, Bureau of 
Government Financial Operations, 
Department of the Treasury, 

Washington, D.C. 20226 . 


Dated: December 9.1980. 

W. E. Douglas, 

Commissioner. Bureau of Government 
Financial Operations. 

|FR Doc. 00-30092 Filed 12-12-00: 8:45 am) 

BILLING CODE 4810-35-M 


(Dept. Circ. 570,1980 Rev., Supp. No. 13] 

Surety Companies Acceptable on 
Federal Bonds 

A certificate of authority as an 
acceptable surety on Federal bonds is 
hereby issued to the following company 
under Sections 6 to 13 of Title 6 of the 
United States Code. An underwriting 
limitation of $953,000 has been 
established for the company. 

Nome of Company: 
AMERICAN-EUROPEAN 
REINSURANCE CORPORATION 
Business Address: 

280 Park Avenue 

New York, New York 10017 

State of Incorporation: 

Delaware 

Certificates of authority expire on 
June 30 each year, unless renewed prior 
to that date or sooner revoked. The 
certificates are subject to subsequent 
annual renewal so long as the 
companies remain qualified (31 CFR, 

Part 223). A list of qualified companies 
is published annually as of July 1 in 
Department Circular 570, with details as 
to underwriting limitation, areas in 
which licensed to transact sarety 
business and other information. Federal 
bond-approving officers should annotate 
their reference copies of Treasury 
Circular 570,1980 Revision, at page 
44501 to reflect this addition. Copies of 
the circular, when issued, may be 
obtained from the Audit Staff, Bureau of 
Government Financial Operations, 
Department of the Treasury. 

Washington, D.C. 20226. 

Dated: December 9.1980. 

W. E. Douglas, 

Commissioner. Bureau of Government 
Financial Operations. 

|FR Doc. 00-36693 Filed 12-12-00: 8:46 am) 

BILLING CODE 4010-35-M 


Surety Company Application and 
Renewal Fees; Change in Fees 
Imposed 

The Department of the Treasury will 
be increasing the fees imposed and 
collected as referred to in 31 CFR 223.22, 
to recover costs related to services 
performed for and special benefits 
conferred upon surety companies. The 
new fees are effective December 31, 

1980 and are determined in accordance 
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with Office of Management and Budget 
Circular A-25, as amended. The fee 
increases are a result of inflation and 
increased personnel costs incurred since 
the last rate increase of January 31,1977. 
The new fees are as follows: 

(1) Examination of a company's 
application for a certificate of authority 
as an acceptable surety on Federal 
bonds or for a certificate of authority as 
an acceptable reinsuring company on 
such bonds—$1,050. 

(2) Examination of a company’s 
application for recognition as an 
admitted reinsurer (except on excess 
risks running to the United States) of 
surety companies doing business with 
the United States—$100. 

(3) Determination of a company’s 
continuing qualifications for annual 
renewal of its certificate of authority— 
$700. 

(4) Determination of a company’s 
continuing qualifications for annual 
renewal of its authority as an admitted 
reinsurer—$50. 

Questions concerning this notice 
should be directed to the Audit Staff, 
Bureau of Government Financial 
Operations,. Department of the 
Treasury. Washington, D.C. 20226 by 
phoning (202) 634-5010 or FTS 634-5010. 

Dated: December 10. I960 
W. E. Douglas. 

Commissioner, Bureau of Government 
Financial Operations. 

|FR Doc. ft»-38691 Filed 12-12-80; MS am] 

BILLING CODE 4810-35-41 


Office of the Secretary 
[Public Debt Series—No. 37-80] 

Treasury Notes of December 31,1982, 
Series Z-1982 

1. Invitation for Tenders 

1.1. The secretary of the Treasury, 
under the authority of the second 
Liberty Bond Act, as amended, invites 
tenders for approximately $4,500,000,000 
of United States securities, designated 
Treasury Notes of December 31,1982, 
Series Z-1982 (CUSIP No. 912827 LJ 9). 
The securities will be sold at auction, 
with bidding on the basis of yield. 
Payment will be required at the price 
equivalent of the bid yield of each 
accepted tender. The interest rate on the 
securities and the price equivalent of 
each accepted bid will be determined in 
the manner described below. Additional 
amounts of these securities may be 
issued to Government accounts and 
Federal Reserve Banks for their own 
account in exchange for maturing 
Treasury securities. Additional amounts 
of the new securities may also be issued 


at the average price to Federal Reserve 
Banks, as agents for foreign and 
international monetary authorities, to 
the extent that the aggregate amount of 
tenders for such accounts exceeds the 
aggregate amount of maturing securities 
held by them. 

2. Description of securities 

2.1. The securities will be dated 
December 31,1980. and will bear 
interest from that date, payable on a 
semiannual basis on June 30,1981. and 
each subsequent 6 months on december 
31 and june 30. until the principal 
becomes payable. They will mature 
December 31,1982, and will not be 
subject to call for redemption prior to 
maturity. 

2.2. The income derived from the 
securities is subject to all taxes imposed 
under the Internal Revenue Code of 
1954. The securities are subject to estate, 
inheritance, gift, or other excise taxes, 
whether Federal or State, but are 
exempt from all taxation now or 
hereafter imposed on the principal or 
interest thereof by any State, any 
possession of the United States, or any 
local taxing authority. 

2.3. The securities will be acceptable 
to secure deposits of public monies. 

They will not be acceptable in payment 
of taxes. 

2.4. Bearer securities with interest 
coupons attached, and securities 
registered as to principal and interest, 
will be issued in denominations of 
$5,000, $10,000, $100,000, and $1,000,000. 
Book-entry securities willbe available to 
eligible bidders in multiples of those 
amounts. Interchanges of securities of 
different denominations and of coupon, 
registered and book-entry securities, 
and the transfer of registered securities 
will be permitted. 

2.5. The Department of the Treasury’s 
general regulations giveming United 
states securities apply to the securities 
offered in this circular, there general 
regulations include those currently in 
effect, as well as those that may be 
issued at a later date. 

3. Sale Procedures 

3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt, 
Wahsington, D. C. 20226, up to 1:30 p.m., 
Eastern standard time, Tuesday, 
December 16,1980. Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Monday, December 15,1980. 

3.2. each tender must state the face 
amount of securities bid for. The 
minimum bid is $5,000 and larger bids 
must be in multiples of that amount. 


Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 

&.11 percent, common fractions may not 
be used. Noncompetitive tenders must 
show the term "noncompetitive” on the 
tender form ;in lieu of a specified yield. 
No bidder may submit more than on 
noncompetitive tender and the amount 
may not exceed $1,000,000. 

3.3. All bidders must certify that they 
have not made and will not make any 
agreements for the sale or purchase of 
any securities of this issue prior to the 
deadline established in Section 3.1. for 
receipt of tenders. Those authorized to 
submit tenders for the account for 
customers will be required to certify that 
such tenders are submitted under the 
same conditions, agreements, and 
certifications as tenders submitted 
directly by bidders for their own 
account 

3.4. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary markets in 
Government securities and report daily 
to the Federal Reserve Bank of New 
York their positions in and borrowings 
on such securities, amy submit tenders 
for account of customers if the names of 
the customers and the amount for each 
customer are furnished. Others are only 
permitted to submit tenders for their 
own account. 

3.5. Tenders will be received without 
deposit for their own account from 
commercial banks and other banking 
institutions; primary dealers, an defined 
above; Federally-insured savings and 
loan associations; States, and their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; Federal 
Reserve Banks; and Government 
accounts. Tenders from others must be 
accompanied by full payment for the 
amount of securities applied for (in the 
form of cash, maturing Treasury 
securities or readily collectible checks), 
or by a payment quarantee of 5 percent 
of the face amount applied for, from a 
commercial bank or a primary dealer. 

3.6. Immediately after the closing 
hour, tenders will opened, followed by a 
public announcement of the amount and 
yield range of accepted bids. Subject to 
the reservations expressed in section 4, 
noncompetitive tenders will be accepted 
in full, and then competitive tenders will 
be accepted, starting with those at the 
lowest yields, through successively 
higher yields to the extent required to 
attain the amount offered. Tenders at 
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the highest accepted yield will be 
prorated if necessary. After the 
determination is made as to which 
tenders are accepted, a coupon rate will 
be established, on the basis of a Vs of 
one percent increment, which results in 
an equivalent average accepted price 
close to 100.000 and a lowest accepted 
price above the original issue discount 
limit of 99.500. That rate of interest will 
be paid on all of the securities. Based on 
such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal palces 
on the basis of price per hundred, e.g„ 
99.923, and the determinations of the 
secretary of the Treasury shall be final. 

If the amount of noncompetitive tenders 
received would absorb all or most of the 
offering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received fdrom Government 
accounts and Federal Reserve Banks 
will be accepted at the price equivalent 
to the weighted average yield of 
accepted competitive tenders. 

3.7. Competitive bidders will be 
advised of the acceptance of rejection of 
their tenders. Those submitting 
noncompetitive tenders will only be 
notified if the tender is not accepted in 
full, or when the price is over par. 

4. Reservations 

4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more of less than the 
amount of securities specified in Section 
1. and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest The secretary’s 
action under this section is final. 

5. payment and delivery 

5.1. Settlement for allotted securities 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on securities 
allotted to institutional investors and to 
others whose tenders are accompanied 
hy a payment guarantee as provided in 
Section 3.5, must be made or completed 
on or before Wednesday, December 31. 
1980. Payment in full must accompany 
tenders submitted by all other investors. 
Payment must be in cash; in other funds 
immediately available to the Treasury; 
in Treasury bills, notes, or bonds (with 


all coupons detached) maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 
later than Monday. December 29,1980. 
When payment has been submitted with 
the tender and the purchase price of 
allotted securities is over par. settlement 
for the premium must he completed 
timely, as specified in the preceding 
sentence. When payment has been 
submitted with the tender and the 
purchase price is under par. the discount 
will be remitted to the bidder. Payment 
will not be considered complete where 
registered securities are requested if the 
appropriate identifying number as 
required on tax returns and other 
documents submitted to the Internal 
Revenue Service (an individual's social 
security number or an employer 
identification number) is not furnished. 
When payment is made in securities, a 
cash adjustment will be made to or 
required of the bidder for any difference 
between the face amount of securities 
presented and the amount payable on 
the securities allotted. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the face 
amount of security allotted, shall, at the 
discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3. Registered securities tendered in 
payment for allotted securities are not 
required to be assigned if the new 
securities are to be registered in the 
same names and forms as appear in the 
registrations or assignments of the 
securities surrendered. When the new 
securities are to be registered in names 
and forms different from those in the 
inscriptions or assignments of the 
securities presented, the assignment 
should be to “The Secretary of the 
Treasury for (securities offered by this 
circular) in the name of (name and 
taxpayer identifying number).’’ If new 
securities in coupon form are desired, 
the assignment should be to “The 
Secretary of the Treasury for coupon 
(securities offered by this circular) to be 
delivered to (name and address).’’ 
Specific instructions for the issuance 
and delivery of the new securities, 
signed by the owner or authorized 
representative, must accompany the 
securities presented. Securities tendered 
in payment should be surrended to the 
Federal Reserve Bank or Branch or to 
the Bureau of the Public Debt. 
Washington, D.C. 20226. The securities 


must be delivered at the expense and 
• risk of the holder. 

5.4. If bearer securities are not ready 
for delivery on the settlement date, 
purchasers may elect to receive interim 
certificates. These certificates shall be 
issued in bearer form and shall be 
exchangeable for definitive securities of 
this issue, when such securities are 
available, at any Federal Reserve Bank 
or Branch or at the Bureau of the Public 
Debt, Washington. D.C. 20226. The 
interim certificates must be returned at 
the risk and expense of the holder. 

5.5. Delivery of securities in registered 
form will be made after the requested 
form of registration has been validated, 
the registered interest account has been 
established, and the securities have 
been inscribed. 

6. General Provisions 

6.1. As fiscal agents of the United 
States, Federal Reserve Banks are 
authorized and requested to receive 
tenders, to make allotments as directed 
by the Secretary of the Treasury, to 
issue such notices as may be necessary, 
to receive payment for and make 
delivery of securities on full-paid 
allotments, and to issue interim 
certificates pending delivery of the 
definitive securities. 

6.2 The Secretary of the Tresury may 
at any time issue supplemental or 
amendatory rules and regulations 
governing the offering. Public 
announcement of such changes will be 
promptly provided. 

Paul H. Taylor, 

Fiscal Assistant Secretary. 

Supplementary Statement 

The announcement set forth above 
does not meet the Department’s criteria 
for significant regulations and, 
accordingly, may be published without 
compliance with the Departmental 
procedures applicable to such 
regulations. 

(FR Doc HO-39038 Filed 12-12-80:10.20 ami 

BILLING COOE 4810-40-M 


[Public Debt Series—No. 38-801 

Treasury Notes of December 31,1984, 
Series H-1984 

December 11.1980. 

Invitation For Tenders 

1.1, The Secretary of the Treasury, 
under the authority of the Second 
Liberty Bond Act, as amended, invites 
tenders for approximately $3,250,000 of 
United States securities, designated 
Treasury Notes of December 31,1984, 
Series H-1984 (CUSIP No. 912827 LK 6). 
The securities w ill be sold at auction 
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with bidding on the basis of yield. 
Payment will be required at the price 
equivalent of the bid yield of each 
accepted tender. The interest rate on the 
securities and the price equivalent of 
each accepted bid will be determined in 
the manner described below. Additional 
amounts of these securities may be 
issued to Government accounts and 
Federal Reserve Banks for their own 
account in exchange for maturing 
Treasury securities. Additional amounts 
of the new securities may also be issued 
at the average price to Federal Reserve 
Banks, as agents for foreign and 
international monetary authorities, to 
the extent that the aggregate amount of 
tenders for such accounts exceeds the 
aggregate amount of maturing securities 
held by them. 

2. Description Of Securities 

2.1. The securities will be dated 
December 31,1980, and will bear 
interest from that date, payable on a 
semiannual basis on June 30,1981, and 
each subsequent 6 months on December 
31 and June 30, until the principal 
becomes payable. They will mature 
December 31,1984, and will not be 
subject to call for redemption prior to 
maturity. 

2.2. The income derived from the 
securities is subject to all taxes imposed 
under the Internal Revenue Code of 
1954. The securities are subject to estate, 
inheritance, gift, or other excise taxes, 
whether Federal or State, but are 
exempt from all taxation now or 
hereafter imposed on the principal or 
interest thereof by any State, any 
possession of the United States, or any 
local taxing authority. 

2.3. The securities will be acceptable 
to secure deposits of public monies. 

They will not be acceptable in payment 
of taxes. 

2.4. Bearer securities with interest 
coupons attached, and securities 
registered as to principal and interest, 
will be issued in denominations of 
$1,000, $5,000, $10,000 $100,000, and 
$1,000,000. Book-entry securities will be 
available to eligible bidders in multiples 
of those amounts. Interchanges of 
securities of different denominations 
and of coupon, registered, and book- 
entry securities, and the transfer of 
registered securities ill be permitted. 

2.5. The Department of the Treasury's 
general regualtions governing United 
States securities apply to the securities 
offered in this circular. These general 
regualtions include those currently in 
effect, as well as those that may be 
issued at a later date. 


3. Sale Procedures 

3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt, 
Washington, D.C. 20226, up to 1:30 p.m.. 
Eastern Standard time, Thursday, 
December 18,1980. Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Wednesday, December 17.1980. 

3.2. Each tender must state the face 
amount of securities bid for. The 
minimum bid is $1,000 and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 
7.11%. Common fractions may not be 
used. Noncompetitive tenders must 
show the term "noncompetitive” on the 
tender form in lieu of a specified yield. 
No bidder may submit more than one 
noncompetitie tender and the amount 
may not exceed $1,000,000. 

3.3. All bidders must certify that they 
have not made and will not make any 
agreements for the sale or purchase of 
any securities of this issue prior to the 
deadline established in Section 3.1. for 
receipt of tenders. Those authorized to 
submit tenders for the account of 
customers will be required to certify that 
such tenders are submitted under the 
same conditions, agreements, and 
certifications as tenders submitted 
directly by bidders for their own 
account. 

3.4. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary markets in 
Government securities and report daily 
to the Federal Reserve Bank of New 
York their positions in and borrowings 
on such securities, may submit tenders 
for account of customers if the names of 
the customers and the amount for each 
customer are furnished. Others are only 
permitted to submit tenders for their 
own account. 

3.5. Tenders will be received without 
deposit for their own account from 
commercial banks and other banking 
institutions: primary dealers, as defined 
above; Federally-insured savings and 
loan associations; States, and their 
poliical subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; Federal 
Reserve Banks; and Government 
accounts. Tenders from others must be 
accompanied by full payment for the 
amount of securities applied for (in the 
form of cash, maturing Treasury 


securities, or readily collectible checks), 
or by a payment guarantee of 5 percent 
of the face amount applied for, from a 
commercial bank or a primary dealer. 

3.6. Immediately after the closing 
hour, tenders will be opened, followed 
by a public announcement of the amount 
and yield range of accepted bids. 

Subject to the reservations expressed in 
Section 4, noncompetitive tenders will 
be accepted in full, and then competitive 
tenders will be accepted, starting with 
those at the lowest yields, through 
successively higher yields to the extent 
required to attain the amount offered. 
Tenders at the highest accepted yield 
will be prorated if necessary. After the 
determination is made as to which 
tenders are accepted, a coupon rate will 
be established, on the basis of a Vs of 
one percent increment, which results in 
an equivalent average accepted price 
close to 100.000 and a lowest accepted 
price above the original issue discount 
limit of 99.000. That rate of interest will 
be paid on all of the securities. Based on 
such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred, e.g.. 
99.923, and the determinations of the 
Secretary of the Treasury shall be final. 
If the amount of noncompetitive tenders 
received would absorb all or most of the 
ofering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Government 
accounts and Federal Reserve Banks 
will be accepted at the price equivalent 
to the weighted average yield of 
acceped competitive tenders. 

3.7. Competitive bidders will be 
advised of he acceptance or rejection of 
their tenders. Those submitting 
noncompetitive tenders will only be 
notified if the tender is not accepted in 
full, or when the price is over par. 

4. Reservations 

4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all enders in whole or in 
part, to allot more or less than the 
amount of securities specified in Section 
1, and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest. The Secretary’s 
action under this Section is final. 
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5. Payment and Delivery 

5.1. Settlement for allotted securities 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on securities 
allotted to institutional investors and to 
others whose tenders are accompanied 
by a payment guarantee as provided in 
Section 3.5., must be made or completed 
on or before Wednesday, December 31. 
1980. Payment in full must accompany 
tenders submitted by all other investors. 
Payment must be in cash; in other funds 
immediately available to the Treasury; 
in Treasury bills, notes, or bonds (with 
all coupons detached) maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 
later than Monday, December 29,1980. 
When payment has been submitted with 
the tender and the purchase price of 
allotted securities is over par. settlement 
for the premium must be completed 
timely, as specified in the preceding 
sentence. When payment has been 
submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. Payment 
will not be considered complete where 
registered securities are requested if the 
appropriate identifying number as 
required on tax returns and other 
documents submitted to the Internal 
Revenue Service (an individual's social 
security number or an employer 
identification number) is not furnished 
When payment is made in securities, a 
cash adjustment will be made to or 
required of the bidder for any difference 
between the face amount of securities 
presented and the amount payable on 
the securities allotted. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the face 
amount of securities allotted, shall, at 
the discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3. Registered securities tendered in 
payment for allotted securities are not 
required to be assigned if the new 
securities are to be registered in the 
same names and forms as appear in the 
registrations or assignments of the 
securities surrentered. When the new 
securities are to be registered in names 
and forms different from those in the 
inscriptions or assignments of the 
securities presented, the assignment 
should be to “The Secretary of the 
Treasury for (securities offered by this 


circular) in the name of (name and 
taxpayer identifying number).” If new 
securities in coupon form are desired, 
the assignment should be to 'The 
Secretary of the Treasury for coupon 
(securities offered by this circular) to be 
delivered to (name and address).” 
Specific instructions for the issuance 
and delivery of the new securities, 
signed by the owner or authorized 
representative, must accompany the 
securities presented. Securities tendered 
in payment should be surrounded to the 
Federal Reserve Bank or Branch or to 
the Bureau of the Public Debt, 
Washington, D.C. 20226. The securities 
must be delivered at the expense and 
risk of the holder. 

5.4. If bearer securities are not ready 
for delivery on the settlement date, 
purchasers may elect to receive interim 
certificates. These certificates shall be 
issued in bearer form and shall be 
exchangeable for definitive securities of 
this issue, when such securities are 
available, at any Federal Reserve Bank 
or Branch or at the Bureau of the Public 
Debt, Washington. D.C. 20226. The 
interim certificates must be returned at 
the risk and expense of the holder. 

5.5. Delivery of securities in registered 
form will be made after the requested 
form of registration has been validated, 
the registered interest account has been 
established, and the securities have 
been inscribed. 

6. General Provisions 

6.1. As fiscal agents of the United 
States, Federal Reserve BAnks are 
authorized and requested to receive 
tenders, to make allotments as directed 
by the Secretary of the Treasury, to 
issue such notices as may be necessary, 
to receive payment for and make 
delivery of securities on full-paid 
allotments, and to issue interim 
certificates pending delivery of the 
definitive securities. 

6.2. The Secretary of the Treasury 
may at any time issue supplemental or 
amendatory rules and regulations 
governing the offering. Public 
announcement of such changes will be 
promptly provided. 

Paul H. Taylor, 

Fiscal Assistant Secretary . 

Supplementary Statement 

The ammouncement set forth above 
does not meet the Department’s criteria 
for significant regulations and, 
accordingly, may be published without 
compliance with the Departmental 
procedures applicable to such 
regulations 

|FR Doc 80-39039 Filed 12-12-8CX Kh20 urn) 

BILLING CODE 4810-40-44 
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Act" (Pub. L. 94-409) 5 U.S.C. 
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Securities and Exchange Commission. 8 

Tennessee Valley Authority. 9 


1 

[M-301, Arndt. 2; Dec. 10, 19801 

CIVIL AERONAUTICS BOARD. 

TIME AND date: 9:30 a.m., December 11, 
1980. 

place: Room 1027,1825 Connecticut 
Avenue N.W., Washington, D.C. 20428. 
subject: 18. Docket 38901, Application 
of LATA for approval of an agreement 
establishing a Fuel Market Monitoring 
Program. (Memo No. 131, BDA) 
status: Open. 

PERSON TO contact: Phyllis T. Kaylor, 
the Secretary (202) 673-5068. 

(S-22WHW Filed 12-1 1-SO; 3:54 p.m.J • 

BILLING CODE 6320-01-W 
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IM-301, Arndt. 3; Dec. 10, 1980) 

CIVIL AERONAUTICS BOARD. 

time AND date: 9:30 a.m., December 11, 

1980. 

place: Room 1027,1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 
SUBJECT: Deletion: 24. Docket 38721, 
Application of Global International 
Airways Corporation to engage in 
scheduled foreign air transportation of 
property and mail between the U.S. and 
Colombia. (B1A) 
status: Open. 

PERSON TO CONTACT. Phyllis T. Kaylor, 
the Secretary (202) 673-5068. 

|S-228»-60 Filed 12-11-80; 3:54 pm) 

BILUNG CODE 6320-01-M 
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FEDERAL ENERGY REGULATORY 
COMMISSION. 

December 10,1980. 


time and date: 10 a.m., December 17, 
1980. 

place: Room 9306, 825 North Capitol 
Street NE., Washington. D.C. 20426. 
status: Open. 

MATTERS TO BE CONSIDERED: Agenda. 

Note.—Items listed on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE 

information: Kenneth F. Plumb, 
Secretary; telephone (202) 357-8400. 

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of ail papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Division of Public 
Information. 

Power Agenda—473rd Meeting, December 17, 
1980, Regular Meeting (10 a.m.) 

CAP-1. Project No. 3018, Thomas M. 
McMaster and Robert Schroder; Project No. 
3239, Puget Sound Power & Light Co. 

CAP-2. Project No. 3064. City of Fayetteville. 
North Carolina, Public Works Commission; 
Project No. 3124, John M. Jordan 
CAP-3. Project No. 199, South Carolina Public 
Service Authority 

CAP-4. Docket No. ER81-69-000. Georgia 
Power Co. 

CAP-5. Docket No. ER77-578, Kansas Gas & 
Electric Co. 

CAP-6. Docket No. ER80-508. Boston Edison 
Co. 

CAP-7. Docket No. ER80-473, Duke Power 
Co. 

CAP-8. Docket No. ER60-184, Oklahoma Gas 
& Electric Co. 

CAP-9. Docket No. EF80-4031, Southwestern 
Power Administration—Narrows Dam 
Project 

CAP-10. Docket No. EL79-8, Central Power & 
Light Co., et al. 

CAP-11. Docket No. ES80-38, Pacific Power & 
Light Co. 

CAP-12. Docket No. ES81-11-000. Illinois 
Power Co. 

Miscellaneous Agenda—473rd Meeting, 
December 17.1980, Regular Meeting 

CAM-1. Docket No. RM81-3, annual report 
for electric utilities, licensees and others. 
Federal filings pursuant to Section 141.1 
CAM-2. Docket No. RM81- , revision of 
requirements for issuance of securities or 
the assumption of liability 
CAM-3. Docket No. RM79-47, statewide 
exemptions from incremental pricing 
CAM-4. Docket No. RM80-56, revision of 
form No. 2, annual report for natural gas 
companies (class A and class B) 

CAM-5. Docket No. RM81-1-000. rule 
adopting revised alternative fuel price 
ceilings for the State of Rhode Island 


CAM-6. Docket No. GP80-114-000. Jack D. 
Hodgden, lessee and Ruth Spearman, et al., 
lease. Gray County. Tex. 

CAM-7. Docket No. GP80-74. Crutcher-tuffs 
Corp. 

Gas Agenda—473rd Meeting, December 17, 

1980, Regular Meeting 

CAG-1. Docket Nos. TA81-1-6-000 (PGA81- 
1. LAFUT81-1. IPR81-1 and TT81-1) and 
CP77-302, Sea Robin Pipeline Co. 

CAG-2. Docket No. TA81-11-11-000 (PGA81- 
1, IPR81-1, GRI81-1 and LFUT81-1). United 
Gas Pipe Line Co. 

CAG-3. Docket No. TA81-1-68-000 (PGA81-1 
and IPR81-1), Texas Gas Pipe Line Corp. 

CAG—4. Docket No. RP81-20-000, U-T 
offshore Bystem 

CAG-5. Docket No. RP81-17-000, Midwestern 
Gas Transmission Co. 

CAG-8. Docket No. RP81-18-000, High Island 
offshore system 

CAG-7. Docket No. RP81-19-000, Northern 
Natural Gas Co. 

CAG-8. Docket Nos. RP80-135 and TA80-1- 
16, National Fuel Gas Supply Corp. 

CAG-9. Docket No. RP80-61, Consolidated 
Gas Supply Corp. 

CAG-10. Docket Nos. RP73-110 and RP74-96. 
Natural Gas Pipeline Co. of America 

CAG-11. Docket No. RP79-22 (storage). 
Consolidated Gas Supply Corp. 

CAG-12. Docket No. CI78-816, Exxon Corp.; 
FERC Gas rate schedule No. 159, Chevron 
U.S.A. Inc.; Docket No. CI77-145-001. 
Freeport Oil Co.: Docket No. C177-334-001. 
Southland Royalty Co.; Docket No. C177-18. 
Transco Exploration Co.: Docket Nos. 
CI74-392 and CI78-882, Exxon Corp. 

CAG-13. Docket No. RI81-2-000. Felmont Oil 
Corp. 

CAG-14. Docket Nos. CP75-140, et al.. Pacific 
Alaska LNG Co., et al.; Docket Nos. CP74- 
160, et al.. Pacific Indonesia LNG Co., et al.; 
Docket No. CI78-453, Pacific Lighting Gas 
Development Co.; Docket No. CI78-452. 
Pacific Simpco Partnership 

CAG-15. Docket No. CP80-560. Northern 
Border Pipeline Co. 

CAG-18. Docket No. CP79-473. Alabama- 
Tennessee Natural Gas Co. 

CAG-17. Docket No. CP75-23, Tennessee Gas 
Pipeline Co., a division of Tenneco Inc. 

CAG-18. Docket No. CP80-554, Cities Service 
Gas Co. 

CAG-19. Docket No. CP80-537. Northwest 
Pipeline Corp. 

CAG-20. Docket No. CP80446, Natural Gas 
Pipeline Co. of America 

CAG-21. Docket No. CP79-416-001. ANR 
Storage Co. 

CAG-22. Docket No. CP80-313, Michigan 
Wisconsin Pipe Line Co.; Docket No. CP7+- 
317, Great Lakes Gas Transmission Co. 

CAG-23. Docket No. CP80-452, Cimarron 
Transmission Co., Natural Gas Pipeline Co. 
of America and United Gas Pipe Line Co. 

CAG-24. Docket No. CP80-509, Southern 
Natural Gas Co. 
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CAG-25. Docket No. CP80-373, Tennessee 
Cas Pipeline Co. 

CAG-20. Docket No. CP80-510, Consolidated 
System LNG Co. 

Power Agenda—473rd Meeting, December 17, 
1980, Regular Meeting 

!. Licensed Project Matters 

P-1. Project No. 2750, Town of Springfield, 
Vermont 

II. Electric Rate Matters 

ER-1. Docket No. ER 80-204. CP National 
Corp. 

Miscellaneous Agenda—473rd Meeting, 
December 17,1980, Regular Meeting 

M-l. Docket No. RM81-7, exemptions from 
licensing requirements of part I of the 
Federal Power Act of a category of small 
hydroelectric power projects 
M-2. Docket No. RM80-31, regulations 
governing safety of water power projects 
and projects works 
M-3. Docket No. RM79-6, procedures 
governing the collection and reporting of 
information associated with the cost of 
providing electric service 
M-4. Reserved 
M-5. Reserved 

M-6. Docket No. RM80-60, ex parte and 
separation of functions rules 
M-7. Docket No. RM80-75, interim rule 
amending Section 282.202(a) of the 
Commission's regulations under the 
Natural Gas Policy Act of 1978 
M-8. Docket No. RM80-33. final rules for part 
270, subpart B, Section 270.201, 270.202 and 
270.204 

M-9. Docket No. RM80-54, amendments to 
part 273, regulations under the Natural Gas 
Policy Act 

M-10. Docket No. RM79-76 (Colorado-1), 
high-cost gas produced from tight 
formations 

Gas Agenda—473rd Meeting, December 17, 
1980, Regular Meeting 

I. Pipeline Rate Matters 

RP-1. (a) Docket Nos. RP78-52 and RP79-22 
(storage accounting), consolidated Gas 
Supply Corp.; (b) Docket No. RP7&-68, 

North Penn Gas Co. 

II. Producer Matters 

Cl—1. Reserved 

III. Pipeline Certificate Matters 

CP-i. Docket No. CP78-340, Trunkline gas 
Co.; Docket Nos. CP79-70, CP80-217. CP80- 
218 and CP80-236, Transcontinental Gas 
Pipe Line Corp.; Docket No. CP80-82, 
Michigan Wisconsin Pipe Line Co.; Texas 
Eastern Transmission Corp. and 
Transcontinental Gas Pipe Line Corp.; 

Docket Nos. CP80-227, CP80-251, CP80-286 
and CP80-384, Michigan Wisconsin Pipe 
Line Co.; Docket No. CP80-267, Columbia 
Gulf Transmission Co. and Southern 
Natural Gas Co.; Docket No. CP80-375, 
Consolidated Gas Supply Corp.. Northern 
Natural Cas Co.; Division of Intemorth, 

Inc., Michigan Wisconsin Pipe Line Co. and 
El Paso Natural Gas Co. 

CP-2. Docket No. CP74-94 (phase I and Phase 
11). United Gas Pipe Line Co., complainant 


v. Billy J. McCombs, R. James Stillings, 
cLb.a. Gastill Co., David A. Onsgard, Basin 
Petroleum Corp., Louis H. Haring. Jr., 
National Exploration Co., E. I. du Pont de 
Nemours & Co.. Bill Forney, Sr., and Bill 
Forney, Inc., respondents 

CP-3. Docket No. CP80-502, Natural Gas 
Pipeline Co. of America; Docket No. CP80- 
520, Natural Gas Pipeline Co. of America; 
Docket No. CP81-43, Energy Gathering. Inc. 

CP-4. Docket No. CP80-135. Northern Natural 
Gas Co., Division of Intemorth, Inc. 

CP-5. Docket No. CP78-124, Northern Border 
Pipeline Co.; Docket Nos. CP78-123, et al.. 
Northwest Alaskan Pipeline Co. 

Kenneth F. Plumb, 

Secretary. 

(S-2288-B0 Filed 12-11-60; 2:59 pm) 

BILLING CODE 6450-65-M 
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FEDERAL HOME LOAN BANK BOARD. 
TIME AND DATE: 9:30 a.m., Monday. 
December 15,1980. 

place: 1700 G Street NW., board room, 
sixth floor, Washington, D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Marshall (202-377- 
6677). 

MATTERS TO BE CONSIDERED: 

Management Official Interlocks 
Service Corporation Activity 

IS-2282-80 Filed 12-11-80; 9:39 am) 

BILLING CODE 6720-01 -M 
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FEDERAL HOME LOAN BANK BOARD. 

TIME and date: 9:30 a.m., December 18, 
1980. 

place: 1700 G Street NW., sixth floor, 
board room, Washington, D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Marshall (202-377- 
6677). 

MATTERS TO BE CONSIDERED: 

Application to Acquire Control of—Seguin 
Savings Association, Seguin. Texas and 
Application to Assume Indebtedness By— 
Seguin Savings, Inc. Seguin. Texas 
Application for Bank Membership— 
Metropolitan Savings Bank, Brooklyn, New 
York 

Application for Bank Membership—Lee 
Savings Bank, Lee. Massachusetts 
Application for Bank Membership—Sharon 
Co-operative Bank Sharon, Massachusetts 
Modification of Condition Home Fed Trust 
(Wholly-owned subsidiary of) Home 
Federal Savings and loan of San Diego, San 
Diego. California 

Application to Participate In a shared Remote 
Service Unite Network—First Federal 
Savings and loan Association of Peoria, 
Peoria. Illinois 


Branch Office Application—Metropolitan 
Federal Savings and Loan Association. 
Fargo. North Dakota 

[S-2283-00 Filed 12-11-80; 9:39 am) 

BILLING CODE 6720-01-M 
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FEDERAL TRADE COMMISSION. 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: FR 45, 80951, 
December 8,1980. 

PREVIOUSLY ANNOUNCED TJME AND DATE 
OF THE MEETING: 10 a.m., Tuesday, 
December 2,1980. 

CHANGES IN THE agenda: The Federal 
Trade Commission has deleted this 
matter from the agenda of its previously 
announced closed meeting of Tuesday, 
December 2,1980,10 a.m., and will 
consider it at a meeting on Wednesday. 
December 3,1980,11 a.m. 

(S-2287-80 Filed 12-11-80: 3:17 pm) 

BILLING CODE 6750-01-11 
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FEDERAL TRADE COMMISSION. 

TIME AND date: 10 a.m., Wednesday, 
December 17,1980. 

PLACE: Room 432, Federal Trade 
Commission Building, Sixth Street and 
Pennsylvania Avenue NW., Washington. 
D.C. 20580. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: Discussion 
of Proposed Trade Regulation Rule on 
Funeral Industry Practices. 

CONTACT PERSON FOR MORE 
information: Susan B. Ticknor, Office 
of Public Information: (202) 523-3830: 
Recorded Message: (202) 523-3806. 

[S-2288-80 Filed 12-11-80; 3:17 pm) 

BILLING CODE 6750-01-M 
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SECURITIES AND EXCHANGE COMMISSION. 
“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 45 FR 80629, 
December 5,1980. 

STATUS: Closed/open meeting. 

PLACE: Room 825, 500 North Capitol 
Street, Washington, D.C. 
date previously announced: Tuesday, 
December 2.1980. 

CHANGES in the meeting: Additional 
meeting and items. The following item 
was considered at a closed meeting 
scheduled for Tuesday, December 9, 
1980, at 10 a.m.: 

Litigation matter. 

The following additional items will be 
considered at a closed meeting 
scheduled for Thursday, December 11, 
1980, following the 10 a.m. open meeting: 
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4. New Power contract with Revere Copper 
and Brass Incorporated. Scottsboro. 

Alabama. 

D—Personnel Actions 

1. New wage schedules for hourly and 
annual trades and labor employees and other 
recommendations resulting from negotiations 
between TVA and Tennessee Valley Trades 
and Labor Council, 48th Annual Wage 
Conference. 

E—Real Property Transactions 

1. Amendment of Board Resolution to 
revise payment terms for the sale of 
phosphate lands in Williamson and Maury 
Counties, Tennessee. 

2. Filing of two (2) condemnation suits. 

F—Unclassified 

1. Agreement with Alabama Agricultural 
and Mechanical university covering 
arrangements for a regional resource 
utilization and development program. 

CONTACT PERSON FOR MORE 
INFORMATION: Craven H. Crowell, Jr„ 
Director of Information, or a member of 
his staff can respond to requests for 
information about this meeting. Call 
(615} 632-3257, Knoxville, Tennessee. 
Information is also available at TVA’s 
Washington Office (202) 245-0101. 

Dated: December 11,1980. 

jS-2285-80 Filed 12-11-80; 1:37 pm] 

BILLING CODE 812O-01-M 
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(Meeting No. 1258] 

TENNESSEE VALLEY AUTHORITY: 

TIME AND DATE: 7:30 p.m., CST, 

Thursday, December 18,1980. 
place: Alabama A&M University, 
Elmore Health Science Building, Normal, 
Alabama, near Huntsville. Alabama. 
status: Open. 

ACTION ITEMS: 

A—Project Authorizations 

1. Project Authorization No. 3535— 
Commercial solar water heating 
demonstration. 

2. Project Authorization No. 3538— 
Demonstration of heating and cooling storage 
systems for businesses and industries which 
shift energy use to offpeak periods. 

C—Power Items 

1. Bill of Sale and Quitclaim Deed to 
Sequachee Valley Electric Cooperative 
conveying certain transmission facilities. 

2. Agreement with city of Memphis, 
Tennessee, covering establishment of new 
solar water heater project in the service area 
of Memphis Light Gas and Water. 

3. Interim use of new alternative outdoor 
lighting rate schedule. 


Settlement of administrative proceeding of an 
enforcement nature. 

Formal orders of investigation. 

The following additional item will be 
considered at an open meeting 
scheduled for Thursday, December 11, 
1980, at 10 a.m.: 

Consideration of whether to adopt, on an 
interim basis, the following rules under the 
Investment Company Act of 1940 that 
would (1) permit any person controlled by 
a business development company and 
certain affiliated persons of such a person 
to enter into a transaction with such a 
company without first obtaining an order 
approving the transaction, and (2) permit a 
business development company to acquire 
the securities of and operate a wholly- 
owned small business investment 
company. For further information, please 
contact Marsha Gilman at (202) 272-3038. 

Chairman Williams and 
Commissioners Loomis, Evans, and 
Friedman determined that Commission 
business required the above changes 
and that no earlier notice thereof was 
possible. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Bruce 
Mendelsohn at (202) 272-2091. 

December 10,1980. 

JS-2284-B0 Filed 12-11-80; 12:49 pm] 

BILUNG COOE 8010-01-M 
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523-5230 

SERVICES 


Agency services 

523-3408 

Automation 

523-3408 

Diala-Reg 


Chicago, III. 

312-663-0884 

Los Angeles. Calif. 

213-688-6694 

Washington. D.C. 

202-523-5022 

Magnetic tapes of FR issues and CFR 


volumes (GPO) 

275-2867 

Public briefings: “The Federal Register— 


What It Is and How To Use It” 

523-5235 

Public Inspection Desk 

633-6930 

Regulations Writing Seminar 

523-5240 

Special Projects 

523-4534 

Subscription orders and problems (GPO) 

783-3238 

TTY for the deaf 

523-5239 

FEDERAL REGISTER PAGES AND DATES, DECEMBER 


79407-79740. 1 

79741-80096.2 

80097-80266.3 

80267-80462.4 

80463-80806.5 

80807-81022.8 

81023-81198.9 

81199-81528.10 

81529-81724.11 

81725-82150.12 

82151-82616.15 


CFR PARTS AFFECTED DURING DECEMBER 


At the end of each month, the Office of the Federal Register 
publishes separately a list of CFR Sections Affected (ISA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 


1 CFR 

51.79489. 81484 

3 CFR 

Administrative Orders: 

Notice of Intent 
of November 28, 

1980 (Request for 

comments).79407 

Memorandum of 

December 3, 

1980.80465 

Executive Orders: 

Executive Order of 

November 24, 1903 
(Revoked in part by 

PLO 5787).80828 

12254.80463 

911.80270 

915.80270 

928.81731 

966.80270 

989. 81532 

1133.81199 

1421.81533, 81534 

1701.81732 

1901.79747 

Proposed Rule*: 

273.80790 

282.80804 

631.81210 

907.80117 

959. 80533 

982.79818 

989.81058 

1135...-..79818 

ioon dacoc 

12255. 

.80807 

1435. 

.82270 

Proclamations: 


1438. 

.79492 

4807. 

.80809 

1942. 

.81211 

4808. 

..82151 

2859 

79819 

4 CFR 


t CFR 


Ch. Ill.. 

..* .79409 

238 

81535 82154 



292. 

.81732 

5 CFR 




Ch XIV. 

. 80467 

9 CFR 


213.81023-81029. 81725 

82. 

...80097, 80813,81535 

317. 

.80467 

92. 

.80098 

351. 

.81725 

Proposed Rules: 

359. 

.80467 

308 

79819 

412. 

.80468 

312. 

81764 

870. 

.80472 

316. 


890. 

.81728 

381_ 

.79819 

930. 

.81029 



Proposed Rules: 


10 CFR 


1..79846 

Ch. II. 

....82572 

890.81764 

1 . 

..80270 



30. 

.79409 

7 CFR 


40. 


2. 

80477. 82153 

50. 

..79409 

46.«. 

.«... 81529 

70. 

.79409 

271. 

.81030 

72.. 

.80271 

272. 

.81030 

73. 

.79410. 80271 

273. 

.79741 

211. 


275. 


212. 

.81008 

319. 


150. 

.79409. 80271 

330. 

.— 80267 

212. 

.80482 

331. 


Proposed Rules: 

419. 

.81531 

Ch. 1. 

. 79819 

713. 

..79743 

50. 

.79820, 81602 

725. 

.80477 

51. 


729. 

.80479 

71. 

. 81058 

730. 

.79745 

73. 

. 79492 81060 

795. 

.79746 

100. 

.. 79820 

800. 

.79736 

599. 


802. 

.80985 

745. 

80830 

905. 

80269, 81199 



907. 

80269, 81532 

12 CFR 


910. 

80481.81731 

Ch. VI.... 
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203 . 

204 . 

205 . 

211. 

262. 

303. 

309. 

.80813 

.79748, 81536 

.79750 

.81537 

.81541, 81543 

. 79410 

.79410 

522. 

.81545 

541. 

..—.82154 

544. 

.82154 

545. 

.82154, 82161 

550. 

.82162 

561. 

.82154 

563. 

.82154. 82168 

563c. 

.82154 

569a. 

.82154 

571. 

...82162 

577. 

.82154 

578_ 

..82154 

701. 

.79412, 81032 

Proposed Rules: 

29. 

.79493 

226. 

.80648 

545. 

.79493. 82270 

701. 

.79494 

13CFR 

113_ 

.81734 

122- 

.....80483 

124. 

.79413 

Proposed Rules: 

124. 

.79496, 80117 

14 CFR 

11.. 

.80815 

21. 

.80972 

23. 

. „ .80972 

36_ 

.80972 

39 . 

.79415, 79416, 80271, 
81545-81547,82169 

71. 

..80272, 81548,82170 

75 . 

_ _ 80273 

91. 

....80972 

95. 

. .. 81549 


97....81554 

121.80972 


135 ZI 
139. 

.80460, 80972 

...80972 

322. 

.79750 

325. 

.79751 

374a. 

...80098 

385. 

.79752. 80816 

Proposed Rules: 

21 _ 

.80434, 80450 

23_ 

.80450 

25.. 

____80450 

29.. 

.80450 

39. 

...80434. 80830 

43. 

.80450 

45. 

.80450 

61. 

..80450 

63. 

.80450 

65. 

..80450 

67. 

.80295, 80296 

71. 

.80831-80633. 81603, 


82270 

73. 

...82270 

91. 

_80434, 80450 

121 _ 

.80450 

129. 80450 

135. 

.80450 

211 _ 

...80117 

215. 

.80117 

218. 

.80117 

221 . 

....80124 


294. 

296 . 

297 . 

.80117 

.80124 

.80124 

300. 

.81604 

380. 

..80117 

385. 

..80117 

399. 

.. 80117 

15 CFR 

4b. 

.82102 

376. 

.80484 

379. 

.80484 

Proposed Rules: 

1001. 

.81062 

16 CFR 

13. 

..79753, 81036, 81555 

1000. 

.80816 


Proposed Rules: 

13. 80301 

441.80307 

456.. 79823, 80833 

1011.82066 

1012.. 82066 

1013. 82066 


17 CFR 


1. 

.79416, 79753, 80485 

3. 

. 80485 

240. 

..79425, 80834, 81556 

241. 

.81558 

Proposed Rules: 

1. 

.79498. 79831 

3 . 

.80539 

145. 

.80539 

147. 

.80539 

18 CFR 


1. 

.80816 

271. 

.80273 

282. 

.79427, 80817.80818. 


82171 

Proposed Rules: 

35. 

.. 82272 

260. 

.81062 

271. 

....81063 

282. 

..80125, 81211 

292. 

.80308, 80551 

19 CFR 


6. 

__80099 

177. 

..80100 

201. 

.80275 

Proposed Rules: 

12. 

. 79730 

127. 

...79730 

212. 

..81605 

20 CFR 


Ch. 1. 

___ 81160 

Ch. IV.... 

.81160 

Ch. V. 

..81160 

Ch VI 

.81160 

Ch. VII... 

.81160 

208. 

..81064 

210. 

..81064 

216. 

..81064 

217_ 

.81064 

219. 

....81064 

221. 

.....81064 

230. 

.81064 

232 . 

.81064 

237. 

.. .81064 

238. 

.81064 


Proposed Rules: 


404. 

,79501 

416 ... 

.79501 

689. 

,81768 

21 CFR 


102.. 

.80497 

131. 

.81734 

146. 

.80499 

176. 

.80500 

510.79757, 81037, 81737 

520. 

.81738 

522. 79757. 

81037 

540... 

.81738 

548. 

.81038 

640. 

.80500 

1005. 

.81739 

1030. 

.80501 

Proposed Rules: 


109.. 

.79856 

110. 

.79856 

137. 

.81064 

225. 

.79856 

226.... 

.79856 

310.... 

.81154 

351 .. 

.82014 

358. 

.80551 

500. 

.79856 

509. 

.79856 

600. 

.81065 

606... 

.81065 

610. ~~ 

.81065 

620. 

.81065 

630. 

.81065 

640. 

.81065 

660. 

.81065 

814. 

.81769 

22 CFR 


3 . 

.80818 

41_80834, 81560, 81739 

Proposed Rules: 


22. 

.81778 

181. 

.81606 

23 CFR 


Proposed Rules: 


635. 

.80836 

24 CFR 


42. 

.81740 

201. 

..79427 

203.. 

.. 79427 

205... 

..79427 

207. 

..79427 

213. 

..79427 

221. 

..79427 

234. 

..79427 

235. 

..79427 

236. 

.79427 

241.79427, 80276 

244. 

..79427 

841. 

..80012 

888. 

.82171 

3610. 

.81743 

Proposed Rules: 


201. 

.81781 

215. 

..80836 

241.... . . 

..80836 

510.~. 

..80308 

570.82272. 82273 

885. 

..80836 

891.„. 

.82273 

3500. 

..80308 


25 CFR 

233. 


Proposed Rules: 

23. 

.81781 

26 CFR 


1_ 

__81743 

150. 

..81561 

Proposed Rules: 

. 

.80837, 81066 

48. 


51. 

80551, 80554, 81606 

142. 

.80309 

144.. 

.-.80309 

27 CFR 


Proposed Rules: 

4. 

...82275 

9 .. 

_ 82470. 82472 

28 CFR 

0. 

79758,81201,81745 

17. 

.81490 

Proposed Rules: 

2. 

.81212 

29 CFR 

1601. 

...81039 

2602. 

...80822 

2610. 

..3*.82172 

Proposed Rules: 

Subtitle A 

..81160 

Ch. II. 

-- _81160 

Ch IV 

.81160 

Ch. V_ 

__81160 

Ch XVII 

_81160 

Ch. XXV... 

....81160 

4..... 

...81785 

452. 

...80555 

530. 

..80555 

1910 

80078 

30 CFR 

71. 

.. 80746 

75. 

...80501 

90__ 

...80760 

250. 

..81562 

850. 

.82084 

906. 

..82173 

920 

.79431 

cnA 

82214 

Proposed Rules: 

Ch 1 

..81160 

Ch. VII. 

..81526 

915. 

....82276 

936.. 

...80837 

32 CFR 

1-39 . 

_ _81402 

159. 

.79759 

286 

....80502 

299a. 

..80106 

553.. 

..80521 

700. 

..80277 

Proposed Rules: 

Ch. 1. 

...79508 

Ch. V-VII 

. 79508 

Ch. XVI... 

. 80125 

33 CFR 

157. 

82248 

165. 

._.82251 


Proposed Rules: 

Ch. II.79508 
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117.80839, 81607 

162. 81607 

320 - 79836 

321 . 79836 

322 -79836 

323 . 79836 

324 . 79836 

325 . 79836 

326 -...-79836 

327 . 79836 

328 . 79836 

329 . 79836 

330 - 79836 

34 CFR 

240. 80988 

Proposed Rules: 

805. 80150 

35 CFR 

Proposed Rules: 

103_ 80313 

36 CFR 

1120..;_80976 

1212.-81184 

Proposed Rules: 

Ch. Ill__79508 

7- 82278 

223- 80526 

1150. 82080 

38 CFR 

17. 80529 

36--79802, 79803 

Proposed Rules: 

3. 81787 

21--81068, 81213 


39 CFR 


111.79804, 81563 

Proposed Rule* 


111. 


40 CFR 


Ch. 1.. 

.81746, 81752 

22.. 

79808 

35.. 

.81567 

51... , ! , 

.80084. 80824 

52. 79451, 

79808. 80279. 

80530.81041 

.82251,82252 

60. 


62.. 


81. 

80826 

86. 


120_ 

.81042 

123.. 

.81757, 81758 

228...79809. 81042 

261. 


422 

.82253 

432. 



Proposed Rules: 

52.79513, 79514. 79836, 

80314-80316. 80556-80559. 
81069, 81070,81214,81608, 
81789. 81792,81793,82280 

55 .79BRR 



123. 



266. 



401. 



423. 



707. 




720--81214. 81615 

761.....80320 


41 CFR 


5-9. 


5-10. 


5A-9.... 

.81044 

5A-10... 

.81045 

5B-10.. 

.81045 

101-35. 

.81202 

101-36..... 

.81202 

101-37. 

.81202 

109-40. 



Proposed Rules: 

Ch. 51. 79516 

29- 81160 

60..81160 

42 CFR 

110. 80531 

405--79453, 80827 

435 - 82254 

436 . 82254 

Proposed Rules: 

405. 79658 

420. 79658 

43 CFR 

35. 80258 

Proposed Rules: 

4. 81074 

4100. 79516 

Public Land Orders: 

2409 (Revoked in part 

by PLO 5780).80291 

706 (Revoked in part 

by PLO 5785).80828 

2555 (Amended by 

PLO 5784).80827 

5747 (Corrected in part 
by PLO 5782).—.80291 

5778 .80290 

5779 - 80290 

5780 . 80291 

5781 - 80291 

5782 -80291 

5783 . 80291 

5784. „. 80827 

5785. - 80828 

5786 . 80828 

5787 - 80828 

44 CFR 

64 .79810. 82259-82261 

65 . 79455, 79456, 82263 

67.79466-79479, 79810 

Proposed Rules: 

205. 81215 

45 CFR 

Proposed Rules: 

1801.81047 

1226. 80840 

46 CFR 

310. 81567 

Proposed Rules: 

10. 80643 

33.81616 

75. 81616 

78- 81616 

94. 81616 

97.81616 

108...81616 


167. 


192.... 

.81616 

196. 

.81616 

47 CFR 


1. 

. 79486 

15. 

.81568 

64. 


68. 

.79486 

73. 


90. 

.81204 

97_ 

-.80106 

Proposed Rules; 

Ch. 1. 

.81619, 82280 

2. 

. 79516 

13.. 


22 

.. .. 79516 

67. 


73. 

.79516, 79841, 79842. 

80561,81078-81080.81215, 

61796,81797,82282,82283 

76. 


48 CFR 


Proposed Rules; 

8 . 


38. 

.79843 

49 CFR 


106. 

. 81569 

107_ 


171. 

.00829.81484.61569 

172. 


173. 


174. 


175. 

.81484. 81569 

176. 

.81484, 81569 

177. 

..81484, 81569 

178. 

.81484, 81569 

179.. 

...81484 

301. 

..81573 

511. 

. ft1574 

533--81593 

571. 


572. 

.82265 

1000. 


1033. 


1100. 

.80109, 80110 

1108. 

.79810 

1111. 


1262. 


Proposed Rules; 

172. 

. lf „, .80843 

392. 


395. 


571. 

.61624, 81625, 82292 

574_ 

.82293 

644. 


1048. 


1051. 


1056. 


1102. 


1109. 

.80150 

1310. 

.81799 

50 CFR 


20. 


23. 


26. 


33 . 

80114, 80531, 81600 

611_ 

..61056, 82267 

652_ 

..82269 

661.. 

...79817 

810. 



Proposed Rules: 

17—.— 82474, 82480 


32.- 81081 

285.—..... 79844 

611_79846. 80845, 81633, 

82297 

671. 80847 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all 
documents on two assigned days of the week 
(Monday/Thursday or Tuesday/Friday). 

This is a voluntary program. (See OFR NOTICE 

FR 32914. August 6. 1976.) 




Tuesday 

—• -■ 

ifeoofsoay 

Thursday 

Friday 


DOT/SECRETARY 

USDA/ASCS 


DOT/SECRETARY 

USDA/ASCS 


DOT/COAST GUARD 

USDA/FNS 


DOT/COAST GUARD 

USDA/FNS 


DOT/FAA 

USDA/FSQS 


DOT/FAA 

USDA/FSQS 


DOT/FHWA 

USDA/REA 


DOT/FHWA 

USDA/REA 


DOT/FRA 

MSPB/OPM 


DOT/FRA 

MSPB/OPM 


DOT/NHTSA 

LABOR 


DOT/NHTSA 

LABOR 


DOT/RSPA 

HHS/FDA 


DOT/RSPA 

HHS/FDA 


DOT/SLSDC 



DOT/SLSDC 



DOT/UMTA 



DOT/UMTA 



CSA 



CSA 




Documents normally scheduled for publication on a day that will be a 
Federal holiday will be published the next work day following the holiday. 
Comments on this program are still invited. 

Comments should be submitted to the Day-of-the-Week Program Coordinator. 
Office of the Federal Register, National Archives and Records Service, 
General Services Administration, Washington, D.C. 20408 


NOTE: As of September 2, 1980, documents from 
the Animal and Plant Health Inspection Service, 
Department of Agriculture, will no longer be 
assigned to the Tuesday/Friday publication 
schedule. 


REMINDERS 


The •'reminders'’ below identify documents that appeared in issues of 
the Federal Register 15 days or more ago. Inclusion or exclusion from 
this list has no legal significance. 

Rules Going Into Effect Today 

COMMUNITY SERVICES ADMINISTATION 

74928 11-13-80 / State Agency Assistance funded under Section 

231 of the Economic Opportunity Act; policy statement 
revision and changes in administrative requirements 

COST ACCOUNTING STANOARDS BOARD 

48573 7-21-80 / Cost of money as an element of the cost of 

capital assets under construction 

ENERGY DEPARTMENT 

Economic Regulatory Administration— 

74672 11-10-80 / Synthetic natural gas feedstock allocation 

regulations; exemption of naphtha and allocations of 
propane 

Federal Energy Regulatory Commission- 

77421 11-24-80 / High-cost natural gas; production enhancement 

procedures 

ENVIRONMENTAL PROTECTION AGENCY 

75212 11-14-80 / Approval of implementation plan revision; 

Florida 

JUSTICE DEPARTMENT 

Immigration and Naturalization Service— 

75166 11-14-80 / Petition to classify alien as immediate relative 

of a U.S. citizen or as a preference immigrant; Revision of 
requirements for petitions based on adoptive relationships 

[Corrected at 45 FR 76652,11-20-80] 

Prisons Bureau— , 

75124 11-13-80 / Control, custody, care, treatment, and 

instruction of inmates; social education guidelines 

75127 11-13-60 / Inmate control, custody, care, treatment, and 

instruction; pre-trial inmates; work/study release; and 
searches of housing units, inmates, and inmate work areas 


LABOR DEPARTMENT 

Occupational Safety and Health Administration- 

64872 9-30-80 / Occupational exposure to cotton dust 

PERSONNEL MANAGEMENT OFFICE 
75567 11-14-80 / Nondiscrimination on the basis of handicap in 

programs and activities receiving or benefiting from 
Federal financial assistance 
SECURITIES AND EXCHANGE COMMISSION 
15925 3-12-80 / Bank holding companies and banks— 

requirements for form and oontent of financial statements 

List of Public Laws 

Last Listing December 11,1980 

This is a continuing listing of public bills from the current session of 
Congress which have become Federal laws. The text of laws is not 
published in the Federal Register but may be ordered in individual 
pamphlet form (referred to as "slip laws") from the Superintendent 
of Documents. U.S. Government Printing Office, Washington, D.C. 
20402 (telephone 202-275-3030). 

H.R. 7020 / Pub. L 96-510 Comprehensive Environmental 

Response, Compensation, and Liability Act of 1980 (Dec 
11,1900; 94 Stat 2767) Price $2.25. 

H.R. 6410 / Pub. L. 96-511 Paperwork Reduction Act of 1980 (Dec. 
11,1980, 94 Stat. 2812) Price $1.25. 
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PRINCIPLES OF REGULATIONS WRITING 
SEMINAR 


WHAT: The aim of the seminar is to improve the quality 
of Federal regulations by teaching how to design 
and draft clear regulations. 

The Principles of Regulations Writing Seminar 
covers the following concepts: 

1. How to prepare for drafting: adopting a style 
manual, knowing your audience. 

2. How to draft a regulation: organizing a 
regulation to make it easier for the 
reader, using consistent clear language, 
avoiding jargon and legalese, and reviewing 
and redrafting systematically. 

3. How to prepare a regulation to comply with 
Federal Register publication requirements: 
writing an effective preamble and explaining 
how the regulation amends the Code of 
Federal Regulations. 

WHO: Any Federal employee who drafts documents or 

who reviews for substance documents that are 
published in the Federal Register. 

WHEN: January 21,1981; February 25,1981; May 13.1981 

HOW: Register for the class by sending a training 

authorization form to us. After we receive 
your training authorization form, we will mail 
you a confirmation letter that will Berve as an 
admission ticket to the class. Tuition will 
not be charged for an applicant who cancels 
a confirmed reservation five work days before 
the day of the class. Someone may substitute 
for the applicant if the agency training office 
approves. 

WHERE: Send your training form to: Principles of 
Regulations Writing Seminar. Office of the 
Federal Register. NARS, Washington. D.C. 20408. 
The class will be held in Washington, D.C.. at 
1100 L Street N.W. in Room 9407. 

COST: $75 for each person. 

FOR MORE INFORMATION: Phone Viola Wilson 
(202) 523-5240. 

















































Just Released 



Code of 
Federal 
Regulations 

Revised as of July 1, 1S80 


Quantity 

Volume 

Price 


Title 29—Labor 

$9.00 


(Parts 0 to 499) 


Title 32—National Defense 

8.00 


(Parts 700 to 799) 


Title 32—National Defense 

8.00 


(Parts 800 to 999) 

Total Order 


Amount 

$ - 


$ 


A Cumulative checklist of CFR issuances for 1980 appears in the back of the first issue of the Federal Register 
each month In the Reader Aids section. In addition, a checklist of current CFR volumes, comprising a complete 

CFR set, appears each month in the LSA (List of CFR Sections Affected) Please do not detect) 


Order Form 


Mail to: Superintendent of Documents. U.S. Government Printing Office. Washington, D.C. 20402 


Enclosed find $ _ _ Make check or money order payable 

to Superintendent of Documents (Please do not send cash or 
stamps). Include an additional 25% for foreign mailing. 

Charge to my Deposit Account No. 

m 11 11 i -n 

Order No._ 



Credit Card Orders Onfy 

« 

Total charges $_Fill in fhe boxes below 

Salto. .I I I I I I I I I E LD 

Expiration Date f —.—i—.—■ 

Month/Year L I . 1 1 I 


Please send me the Code of Federal Regulations publications I have 
selected above. 


Name—First, Last 



For Office Use Only. 

Quantity 

Charges 

Enclosed 


To be mailed 


Subscriptions 


Postage 


Foreign handling 


MMOB 


OPNR 


UPNS 


Discount 

_ 

Refund 




























































12-15-60 
Vol. 45—No. 242 
BOOK 2: 

Pages 

82467-82618 



Book 2 of 2 Books 
Monday, December 15, 1980 



82470 

Part II—Treasury/BATF: 

Proposed VitioulturaJ Areas; Proposed Rulemaking 
and Hearings 

82474 

Part Ml—Interior/FWS: 

Proposed Endangered Status and Critical Habitat for 
the Chihuahua Chub 

82480 
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DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Part 9 

(Notice No. 360] 

Santa Maria Valley, Santa Cruz 
Mountains, Los Carneros, Sonoma 
Valley, and North Coast Viticultural 
Areas. 

agency: Bureau of Alcohol. Tobacco 
and Firearms, Department of the 
Treasury. 

action: Notice of proposed rulemaking. 
summary: The Bureau of Alcohol, 
Tobacco and Firearms (ATF) is 
considering the establishment of five 
viticultural area in California named 
“Santa Maria Valley," "Santa Cruz 
Mountains." "Los Carneros," "Sonoma 
Valley," and "North Coast." This 
proposal is the result of petitions 
submitted by members of the grape¬ 
growing industry. ATF feels that the 
establishment of viticultural areas and 
the subsequent use of viticultural area 
names as appellations of origin will help 
consumers of wine to identify better the 
wines which they may purchase. 
date: Comments must be received by 
February 13,1981. 

address: Send written comments to: 
Chief, Regulations and Procedures 
Division, Bureau of Alchohol, Tobacco 
and Firearms, P.O. Box 385, Washington, 
D.C. 20044 (Notice No. 360). 

Copies of the petitions and written 
comments are available for public 
inspection during normal business hours 
at the: ATF Reading Room, Room 4407, 
Federal Building, 12th and Pennsylvania 
Avenue, NW, Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Thomas L. Minton, Research and 
Regulations Branch (202-566-7626). 
SUPPLEMENTARY INFORMATION: 

Background 

On August 23.1978, ATF published 
Treasury Decision ATF-53 (43 FR 37672, 
54624) revising regulations in 27 CFR 
Part 4. These regulations allow the 
establishment of definite viticultural 
areas. The regulations also allow the 
name of an approved viticultural area to 
be used as an appellation of origin on 
wine labels and in wine advertisements. 
Approved viticultural areas are listed in 
27 CFR Part 9. 

Section 4.25a(e)(l), Title 27. CFR. 
defines an American viticultural area as 
a delimited grape-growing region 
distinguishable by geographical 
features. Section 4.25a(e)(2) outlines the 
procedures for proposing an American 
viticultural area. Any interested person 
may petition ATF to establish a grape- 
growing region as a viticultural area. 


The petition should include— 

(a) Evidence that the name of the 
proposed viticultural area is locally 
and/or nationally known as referring to 
the area specified in the petition; 

(b) Historical or current evidence that 
the boundaries of the viticultural area 
are as specified in the petition; 

(c) Evidence relating to the 
geographical features (climate, soil, 
elevation, physical features, etc.), which 
distinguish the viticultural features of 
the proposed area from surrounding 
areas; 

(d) A description of the specific 
boundaries of the viticultural area, 
based on features which can be found 
on U.S. Geological Survey (U.S.G.S.) 
maps of the largest applicable scale; and 

(e) A copy of the appropriate U.S.G.S. 
maps with the boundaries prominently 
marked. 

Proposed Regulations 

This notice of proposed rulemaking is 
intended to solicit comments from 
interested parties concerning the 
possible establishment of these five 
viticultural areas. While ATF feels that 
the evidence submitted in the petitions 
concerning these areas may warrant this 
proposal, it is not convinced that the 
areas should be approved or where any 
particular boundaries should be drawn. 
Therefore, AIT is not proposing any 
specific regulatory language. However, 
on the basis of written comments 
received in response to this notice, 
testimony received at future public 
hearings, and its own research, ATF 
may issue a final rule establishing any 
of these proposed areas without further 
notice. 

Santa Maria Valley 

The proposed Santa Maria Valley 
viticultural area is located in portions of 
Santa Barbara and San Luis Obispo 
Counties. California. The proposed area 
consists of approximately 80,000 acres 
within the watershed of the Santa Maria 
River and includes portions of primary 
tributary valleys of the Cuyama River, 
Sisquoc River and Suey Creek to the 
north, Tepesquet Creek to the east, and 
Bradley Canyon to the south. 

The petitioners state that the soils 
within the area are well-drained sandy 
and clay loams. The elevation of the 
proposed area ranges from 200 feet to 
over 2,000 feet above sea level. The 
petitioner also states that while a few 
micro-climatic regions exist within the 
proposed area, the areas suitable for 
grape production generally exhibit the 
climatic characteristics of Region II. 

The petitioners describe the proposed 
boundary of the Santa Maria Valley 
viticultural area as follows: 

Beginning at the intersection of 


Highway 101 and Gary-Orcut Road, in 
Santa Barbara County, the boundary 
runs in a northerly direction along 
Highway 101. across the Santa Maria 
River for approximately 13Vi miles to 
Los Berros Canyon Creek (elevation 200 
feet). The boundary then runs 
northeasterly along the north bank of 
Los Berros Creek, then easterly and 
southeast to Suey Creek (elevation 1,000 
feet). From Suey Creek the boundary 
runs southeast to a point of intersection 
with the San Luis Obispo County-Santa 
Barbara County line. The boundary then 
runs northeasterly along the county line 
to Chimney Canyon. The boundary then 
runs down Chimney Canyon across the 
Cuyama River to Suey Canyon, east of 
Las Coches Mountain. Then the 
boundary runs down the natural contour 
of Suey Canyon to Tepusquet Creek and 
subsequently down Tepusquet Canyon 
(elevation 1,000 feet) to the intersection 
of Tepusquet Canyon and the 800-foot 
contour line on the northern slope of the 
Santa Maria Valley. The boundary then 
runs easterly along the 800-foot contour 
line across die Sisquoc River and then 
westerly along the 800-foot contour line 
of the southern slope of the Santa Maria 
Valley to the Sisquoc Ranch 
Headquarters (elevation 600 feet). The 
boundary then runs along the 600-foot 
contour line to the unincorporated 
community of Sisquoc (elevation 
approximately 500 feet). From Sisquoc, 
the boundary runs westerly 3 miles 
along the southern edge of the valley to 
Gary-Orcut Road, then 4 miles west 
along Gary-Orcut Road to the beginning 
point on Highway 101. 

Santa Cruz Mountains 

The proposed Santa Cruz Mountains 
viticultural area is located in portions of 
San Mateo, Santa Clara and Santa Cruz 
Counties. California. 

The petitioners state that the 
proposed area is distinguished from 
surrounding areas by its generally cooler 
climate, shorter growing season, and 
shallow, less fertile soils. The 
petitioners describe the proposed 
boundaries of the Santa Cruz Mountains 
viticultural area as follows: 

Beginning at the summit of Highway 
92 in San Mateo County, the boundary 
runs northeast to the 400-foot contour 
line. The boundary then travels 
southeast from the 400-foot contour line 
to Canada Road. The boundary then 
travels along Canada Road to Interstate 
280, then along Interstate 280 to 
Highway 84 (Woodside Road). The 
boundary then runs southwest along 
Highway 84 to Mountain Home Road, 
then along Mountain Home Road to 
Portola Road, then southwest along 
Portola Road to Highway 84. The 
boundary then runs west on Highway 84 
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to the 600-foot contour line. The 
boundary then runs in a southeasterly 
direction along the 600-foot contour line 
to Pierce Road, then along Pierce Road 
to the 800-foot contour line, then along 
the 800-foot contour line in a 
southesterly direction to Highway 152. 
The boundary then runs along Highway 
152 in a southwesterly direction over the 
summit and down to the 400-foot 
contour line on the west side of the 
Santa Cruz Mountains. The boundary 
then runs along the 400-foot contour line 
in a northerly direction to Felton Empire 
Road. The boundary then runs along 
Felton Empire Road and northeast to 
Highway 9, then south along Highway 9 
to Bull Creek, then southwest along Bull 
Creek to the 400-foot contour line. The 
boundary continues in a northwesterly 
manner along the 400-foot contour line 
to Highway 92, then northeast along 
Highway 92 to the beginning point. 

Los Cameras 

The proposed Los Cameras 
viticultural area is located in Napa 
County, California. The petitioner states 
that the proposed area is more suited to 
early-ripening grape varieties than the 
surrounding areas because of its 
generally cooler climate. The petitioner 
also states that the soils in the proposed 
area are primarily of the Haire-Coombs 
soil type rather than the Bale-Cole-Yolo 
soil types generally encountered in 
surrounding areas. 

The petitioner describes the proposed 
boundary of the Los Cameras 
viticultural area as follows: 

Beginning at the junction of the Napa 
County-Sonoma County line and the 
Napa County-Solano County line, the 
proposed western boundary runs north 
along the Napa County-Sonoma County 
line to the township line T.6.N./T.5.N. 

The northern boundary of the proposed 
area runs east along this township line 
to Browns Valley Creek. The northern 
boundary then follows Browns Valley 
Creek eastward to Napa Creek. The 
boundary then follows Napa Creek to 
the Napa River. The proposed eastern 
boundary would run along the Napa 
River to the Napa County-Solano 
County line. The proposed southern 
boundary would run along the Napa 
County-Solano County line from the 
Napa River to the beginning point. 
Sonoma Valley 

The proposed Sonoma Valley 
viticultural area is located in the 
southeastern portion of Sonoma County. 
California, and a small portion of Napa 
County, California. The petitioner states 
that the proposed area is unique in soil 
composition and climate. The petitioner 


also states that the proposed area is the 
driest area in Sonoma County. The 
petitioner states that the area’s location 
and surrounding mountains protect it 
from the intense heat of California’s 
Central Valley and from the fog 
intrusion which affects the climate of 
the Santa Rosa-Petaluma Valley and 
Plains area. The petitioner describes the 
proposed boundaries as follows: 

Beginning at the junction of Tolay 
Creek and San Pablo Bay, the boundary 
runs north along Tolay Creek to the 
junction of Tolay Creek and Highway 
37. The boundary then runs west along 
Highway 37 to its junction with 
Highway 121. From this junction the 
boundary runs in a straight line to the 
peak of Wildcat Mountain and then in a 
straight line to a peak of Sonoma 
mountain (elevation 2,271 feet). From 
there, the boundary runs in a straight 
line to the peak of Taylor Mountain. 
From the peak of Taylor Mountain the 
boundary runs straight in a 
northeasterly direction to the point at 
which Los Alamos Road joins Highway 
12. The boundary then runs easterly in a 
strafght line to the peak of Buzzard 
Peak, then easterly in a straight line to 
the peak of Mount Hood. The boundary 
then runs easterly in a straight line to an 
unnamed peak located on the Sonoma 
County-Napa County line and identified 
as having an elevation of 2,530 feet. This 
unnamed peak is located in the 
northeast quarter of Section 9, Township 
7 North, Range 6 West, Mt. Diablo Base 
and Meridian. The boundary then runs 
southeasterly along the Sonoma County- 
Napa County line to Los Amigos Road. 
The boundary then runs east along Los 
Amigos Road to its junction with Duhig 
Road, then south along Duhig Road to 
Ramal Road. The boundary then runs 
west along Ramal Road to the Sonoma 
County-Napa County line, then in a 
southwesterly direction along the county 
line to the point at which Sonoma Creek 
enters San Pablo Bay. The boundary 
then runs southwesterly along the shore 
of San Pablo Bay to the beginning point. 

North Coast 

The petitioner proposes that this 
viticultural area be known by two 
names, “North Coast” and “North Coast 
Counties.” ATF has decided that in 
order to avoid consumer confusion and 
misleading labeling practices, a single 
defined viticultural area may have only 
one name. Also. ATF will not allow the 
use of the words “county” or “counties” 
in a viticultural area appellation. Since 
county and multi-county appellations of 
origin must contain the words “county” 
or “counties” and viticultural areas are 
intended to be distinct from political 
subdivisions, such as counties. ATF has 


decided that the use of these words in a 
viticultural area appellation of origin 
would be inappropriate and misleading. 
Therefore, ATT is proposing only the 
name “North Coast” for this area. 

The proposed North Coast viticultural 
area is comprised of the entire 
Mendocino, Sonoma, and Napa 
Counties, California. The petitioner 
states that the proposed North Coast 
viticultural area is distinguished from 
surrounding areas by soil, a unique 
combination of rainfall and temperature 
during the growing season, diurnal and 
nocturnal extremes, morning fogs, and 
the lowering of the water table during 
the ripening weeks. 

The petitioner states that the 
boundaries of the proposed area are the 
statute boundaries of the counties of 
Napa, Sonoma, and Mendocino. 

Public Participation 

ATF requests comments from all 
interested persons concerning these 
proposed viticultural areas. ATF 
particularly requests comments 
concerning possible alternative 
boundaries for these proposed areas and 
comments concerning viticultural and 
geographical characteristics which may 
distinguish these areas from surrounding 
areas. 

The proposed North Coast viticultural 
area includes the Sonoma Valley, Los 
Cameras, and previously proposed 
Napa Valley viticultural areas (ATF 
Notice No. 337 (45 FR 17026] March 17, 
1980). In addition, the portion of the 
proposed Sonoma Valley area bounded 
by Los Amigois, Duhig, and Ramal 
Roads is located within the proposed 
Napa Valley Viticultural area. ATF 
believes that viticultural areas may be 
located wholly within another 
viticultural area if each individual area 
is supported by the evidence required in 
27 CFR 4.25a(e)(2). While ATF was 
initially opposed to overlapping areas 
where only a portion of each area was 
located within the other, ATF now feels 
that this issue of overlapping areas 
should be opened for public comment. 
For this reason, ATF is interested in 
receiving any information, data, or 
opinions concerning those areas which 
are located in more than one proposed 
viticultural area. Further, ATF is 
especially interested in receiving 
comments on the general issue of 
allowing viticultural areas to overlap. 

All comments received before the 
closing date will be carefully 
considered. Comments received after 
the closing date and too late for 
consideration will be treated as possible 
suggestions for future ATF action. 

All comments and the names of 
persons submitting comments are 
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available to the public. Any material 
which the commenter considers to be 
confidential or inappropriate for 
disclosure to the public should not be 
included in the comments. 

Public hearings concerning these 
proposed viticultural areas will be 
scheduled at a later date and will be 
announced in a later notice. 

Drafting Information 

The principal author of this document 
is Thomas L. Minton. Research and 
Regulations Branch, Bureau of Alcohol, 
Tobacco and Firearms. 

Authority 

These viticultural areas are proposed 
under the authority in 27 U.S.C. 205. 

Signed: October 1.1980. 

G. R. Dickerson, 

Director. 

Approved: December 5,1980. 

Richard ). Davis, 

Assistant Secretory (Enforcement and 
Operations). 

IFR Doc. 80-38683; Filed It45 «cn| 

BILLING CODE 4810-31-M 

27 CFR Part 9 

(Notice No. 361; Re: Notice Nos. 350-354, 
356 and 360] 

Viticultural Area Hearings— 

agency: Bureau of Alcohol, Tobacco 
and Firearms, Department of the 
Treasury. 

action: Notice of hearings._ 

summary: This notice announces the 
times and places the Bureau of Alcohol. 
Tobacco and Firearms (ATF) will hold 
ten public hearings to receive comments 
relating to the establishment of ten 
proposed viticultural areas. The 
proposed viticultural areas are North 
Coast, Sonoma Valley. Los Carneros, 
Cuenoc Valley, Santa Cruz Mountains. 
Lime Kiln Valley, Santa Maria Valley, 
and San Pasqual Valley in California. 
Fennville in Michigan, and Finger Lakes 
in New York. ATF will hear testimony 
relating to a particular viticultural area 
at each particular hearing. 
dates: Hearing dates— 

(1) North Coast—January 12,1981. at 
9:30 a.m. 

(2) Sonoma Valley—January 13.1981, 
at 9:30 a.m. 

(3) Los Cameros—January 14.1981, at 
9:30 a.m, 

(4) Guenoc Valley—January 15,1981, 
at 9:30 a.m. 

(5) Santa Cruz Mountains—January 
19.1981, at 9:30 a.m. 

(6) Lime Kiln Valley—January 21. 
1981, at 9:30 a.m. 

(7) Santa Maria Valley—January 23, 
1981, at 9:30 a.m. 


(8) San Pasqual Valley—January 26, 
1981. at 9:30 a.m. 

(9) Fennville—February 3,1981, at 
10:00 a.m. 

(10) Finger Lakes—February 11,1981. 
at 10:00 a.m. 

(Evening sessions for each hearing 
Will be held if necessary beginning at 
7:00 p.m.) 

Requests to comment —Requests to 
comment at these hearings must be 
received no later than 10 days before the 
scheduled date of the appropriate 
hearing. 

ADDRESSES: Send requests to comment 
to: Chief, Regulations and Procedures 
Division, Bureau of Alcohol. Tobacco 
and Firearms, P.O. Box 385, Washington. 
DC 20044. 

Copies of the petitions, the notices of 
proposed rulemaking, the hearing 
transcripts, and any written comments 
concerning these proposed viticultural 
areas will be available for public 
inspection during normal business hours 
at Ibe: ATF Reading Room. Federal 
Building, Room 4407,12th and 
Pennsylvania Avenue, N.W.. 

Washington, DC. 

Hearing Locations — 

(1) North Coast, Sonoma Valley, Los 
Cameros. Guenoc Valley—Federal 
Building. 777 Sonoma Avenue, Room 
113C, Santa Rosa, California. 

(2) Santa Cruz Mountains—City Hall. 
City of Santa Clara. 1500 Warburton 
Avenue, Santa Clara. California. 

(3} Lime Kiln Valley—County of San 
Benito Court House. Room 204, 5th and 
Martinez Streets, Hollister, California. 

(4) Santa Maria Valley—Council 
Chambers, City of Santa Maria, 110 East 
Cook Street. Santa Maria. California. 

(5) San Pasqual Valley—The Chamber 
of Commerce, 720 North Broadway. 
Escondido, California. 

(6) Fennville—Douglas Village Hall. 86 
Center Street (Corner of Center and 
Union Streets). Douglas, Michigan. 

(7) Finger Lakes—New York 
Agricultual Experimental Station. Jordan 
Hall. 2nd Floor. 630 W. North Street. 
Geneva, New York. 

FOR FURTHER INFORMATION CONTACT: 
Thomas Minton, Norman Blake, or 
Roger Bowling, Research and 
Regulations Branch, (202-566-7626). 
SUPPLEMENTARY INFORMATION: On 
October 27.1980, November 6.1980, and 
elsewhere in this issue, ATF issued six 
notices of proposed rulemaking in the 
Federal Register to obtain comment on 
these ten proposed viticultural areas (45 
FR 70914. 45 FR 73694). also elsewhere 
in this issue. 

ATF believes that public hearings are 
essential in order to obtain and evaluate 
all possible information concerning 
these proposed viticultural areas. 
Persons desiring to testify should submit 


a written request containing the name, 
address, and telephone number of the 
individual who will testify. They should 
indicate in their request which hearing 
they would like to attend and the time of 
day they would like to comment. To the 
extent possible. ATF will honor these 
preferences. Persons asking to comment 
should include in their request an 
outline of the topics on which they will 
speak. Oral comment will be limited to 
10 minutes per speaker, but additional 
time may be granted for answering 
questions. Persons asking to comment 
should be prepared to respond to 
questions concerning their comments, 
their topic outline, or any matter relating 
to written comments they may have 
submitted. 

Persons not scheduled to comment 
may be allowed to comment at the 
conclusion of each hearing if time 
permits. 

ATF will notify all persons asking to 
comment and will confirm the date and 
time. An agenda listing the speakers will 
be available at each hearing. 

Written comments relating to these 
proposed viticultural areas will be 
available at each hearing for public 
inspection. Each hearing will be 
conducted under the procedural rules in 
27 CFR 71.41(a)(3). 

ATF specifically requests comments 
and suggestions concerning— 

(a) Evidence that the names of the 
proposed viticultural areas are locally 
and/or nationally known as referring to 
the areas specified in the petitions; 

(b) Historical or current evidence 
supporting the proposed boundaries of 
the viticultural areas as specified in the 
petitions; and 

(c) Evidence relating to the 
geographical characteristics (climate, 
soil, elevation, physical features, etc.) 
which distinguish the viticultural 
features of the proposed areas from 
surrounding areas. 

Evidence obtained at the hearings 
along with the written comments 
received in response to the notices of 
proposed rulemaking will be used to 
determine whether to issue final 
regulations establishing any of these 
viticultural areas as proposed. 

Drafting Information 

The principal author of this document 
is Thomas Minton, Research and 
Regulations Branch, Bureau of Alcohol. 
Tobacco and Firearms. 

Authority 

This notice of hearing is issued under 
the authority contained in 27 U.S.C. 205. 

Signed: November 26.1980. 

G. R. Dickerson. 

Director. 

(FR Doc. 80-33604 Filed 12-12-80; 8:45 am| 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 

Endangered and Threatened Wildlife 
and Plants; Proposed Endangered 
Status and Critical Habitat for the 
Chihuahua Chub 

agency: Fish and Wildlife Service. 
Interior. 

action: Proposed rule. 


summary: The Service proposes to 
determine the Chihuahua chub to be an 
Endangered species. This action is being 
taken because populations of the 
Chihuahua chub have been significantly 
reduced by habitat destruction resulting 
from channelization, development of 
flood control levees, massive diversion 
of surface water for irrigation, dam 
construction, pollution, deforestation, 
and excessive groundwater pumping. 

The Chihuahua chub occurs in the 
Guzman Basin including the Mimbres 
River of New Mexico and the Rio Casas 
Grandes, Rio Santa Maria, and Laguna 
Bustillos drainages of Mexico. Critical 
Habitat is included with this proposed 
rule. The proposed rule, if promulgated, 
would provide protection to wild 
populations of this species. Comments 
and information from the public are 
sought. 

dates: Comments from the public must 
be received by March 16,1981. 

Comments from the Governor of New 
Mexico must be received by March 16. 
1981. The public meeting on this 
proposal will be held January 6,1981, at 
7:00 p.m. 

addresses: Interested persons or 
organizations are requested to submit 
comments to Director (OES), U.S. Fish 
and Wildlife Service. Department of the 
Interior, Washington, D.C. 20240. 
Comments and materials relating to this 
proposed rule are available for public 
inspection by appointment during 
normal business hours at the Service’s 
Office of Endangered Species. Suite 500. 
1000 North Glebe Road. Arlington, 
Virginia. The public meeting on this 
proposal will be held at the Light Hall 
Auditorium, Western New Mexico 
University. Silver City. New Mexico. 

FOR FURTHER INFORMATION CONTACT: 

For further information on this proposal, 
contact Mr. John L. Spinks, Jr., Chief, 
Office of Endangered Species (703/235- 
2771). 

SUPPLEMENTAL INFORMATION: 


Background 

The Chihuahua chub was first 
discovered in 1851, inhabiting the 
Mimbres River of New Mexico and the 
Rio Casas Grandes of Mexico. Adult 
chubs average about six inches in length 
and are usually found in pools (greater 
than three feet in depth) or associated 
with some type of cover (such as 
undercut banks, submerged trees or 
shrubs) in small and medium size 
streams. This species is assumed to feed 
primarily on aquatic invertebrates and 
insect larva; however, no data are 
available to support this assumption. 
Spawning occurs in the spring, possibly 
extending through summer, perhaps in 
quiet pools over beds of aquatic 
vegetation. Little else in known about 
the biology of the Chihuahua chub. 

Populations of the Chihuahua chub 
have been significantly reduced because 
of recent modifications in the aquatic 
habitats of the Guzman Basin. The 
chub’s preferred pool and undercut bank 
habitat has been virtually eliminated 
through a combination of factors 
including diversion of surface water for 
irrigation, channelization, construction 
of dams and levees, and deforestation. 
The excessive pumping of underground 
water supplies has also caused springs 
and other peermanent aquatic habitats 
maintaining the species to dry up. 
Pollution is reported to be responsible 
for the elimination of chubs from some 
streams in Mexico. 

The Service has received 
recommendations or resolutions urging 
the listings of the Chihuahua chub as 
Endangered from the following 
organizations: the Albuquerque District 
of the U.S. Army Corps of Engineer, the 
American Fisheries Society Endangered 
Species Committee (Fisheries 4: 29-44). 
the New Mexico Wildlife Federation, 
and the Desert Fishes Council. In 1979, 
the Service contracted biologists from 
the University of Michigan to survey the 
status of the Chihuahua chub in the 
United States and Mexico. These 
workers found no evidence of successful 
reproduction in the one small surviving 
Chihuahua chub population (less than 
ten adult fish) in the United States. They 
also documented the disappearance of 
chubs from six localities in Mexico 
where they were previously common or 
abundant. Their final report 
recommended that the Chihuahua chub 
be officially listed as an Endangered 
species for both the United States and 
Mexico. 

Factors Affecting the Species 

In 50 CFR 424.11(b) of the Service's 
regulations for Listing Endangered and 
Threatened Species and Designating 


Critical Habitat (45 FR 13022-26) it is 
stated that: 

“A species shall be listed if the Director 
determines on the basis of the best scientific 
and commercial data available to him after 
conducting a review of the species’ status 
that the species is Endangered or Threatened 
because of any one or a combination of the 
following factors: 

(1) The present or threatened destruction, 
modification, or curtailment of its habitat or 
range: 

(2) Utilization for commercial, sporting, 
scientific, or educational purposes at levels 
that detrimentally affect it; 

(3) Disease or predation; 

(4) Absence of regulatory mechanisms 
adequate to prevent the decline of a species 
or degradation of its habitat; and 

(5) Other natural or manmade factors 
affecting its continued existence.” 

These factors, and their application to 
the Chihuahua chub, are as follows: 

1. The present or threatened 
destruction, modification , or curtailment 
of its habitat or range. The Mimbres 
River of New Mexico, which in the past 
supported an abundant Chihuahua chub 
population, has been drastically 
modified by agricultural and flood 
control developments. These activities 
have resulted in the elimination of much 
of the natural pool and undercut bank 
habitat, restricting the present 
population, probably fewer than ten 
adult chubs, to one small section of the 
Mimbres River. Further flood 
reclamation work, maintenance of push¬ 
up irrigation diversions, channelization, 
and development of flood control levees 
without concern for the Chihuahua chub 
will severely threaten the continued 
existence of this species in the United 
States. Studies in Mexico revealed that 
historic Chihuahua chub habitats were 
destroyed because of pollution, massive 
diversion of surface waters for 
irrigation, development of hydroelectric 
facilities, construction of levees, and 
channelization. Some streams were 
found to be completely dry, probably 
due to excessive pumping of 
underground aquifers or diversion of 
surface waters. Undoubtedly, 
manipulation of the stream habitat will 
continue as the interior of Mexico and 
areas along the Mimbres River in New 
Mexico are further developed. 

2. Utilization for commercial, 
sporting, scientific, or educational 
purposes at levels that detrimentally 
effect it The Chihuahua chub is not 
being pursued for any commericial 
endeavors. In the early twentieth 
century, the chub was taken for sport 
and referred to as “gila trout." However, 
this practice does not occur today, at 
least partially because of the extremely 
low density of the existing population. It 
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is possible that the chub is taken, 
incidentally, as a bait fish. 

3. Disease or predation . Some 
predation of Chihuahua chubs by 
introduced rainbow trout and other 
species probably occurs, but the impact 
of this factor is considered to be 
negligible if adequate escape cover is 
available. 

4. Absence of regulatory mechanisms 
adequate to prevent the decline of a 
species or degradation of its habitat 
Laws concerning State endangered 
species of New Mexico do not provide 
mechanisms to encourage habitat 
protection. Listing the Chihuahua chub 
and designation of its Critical Habitat, 
pursuant to the Endangered Species Act 
of 1973 (87 Stat. 884; 16 U.S.C. 1531 et 
seq.), as amended, would protect its 
habitat from destructive Federal actions. 

5. Other natural or manmade factors 
affecting its continued existence. The 
introduction of exotic fishes has been 
documented to have detrimental effects 
on many types of native stream fish. 
Therefore, it has been assumed that the 
establishment of the rainbow trout, carp, 
longfin dace, black bullhead, 
mosquitofish, and rock bass within the 
range of the Chihuahua chub is a threat 
to its continued existence. However, the 
effect of this factor on the Chihuahua 
chub needs to be further studied. 

Critical Habitat 

50 CFR 424.02 defines "Critical 
Habitat" to include (a) areas within the 
geographical area occupied by the 
species at the time that species is listed 
which are essential to the conservation 
of the species and (b) which may require 
special management considerations or 
protection; and specific areas outside 
the geographic area occupied by the 
species at the time, upon a 
determination by the Director that such 
areas are essential for the conservation 
of the species. 

The proposed Critical Habitat for the 
Chihuahua chub is as follows: the 
Mimbres River between the confluence 
of Allie Canyon and Sheppard Canyon 
[SV< Section 17, Section 20, Section 28, 
NE% Section 29, Section 33, T16S; 

RllW), and two small spring-fed 
tributaries (less than 100 yards) entering 
the Mimbres River in the Critical 
Habitat Section (NWV^ Section 28, 

SWy 4 Section 28. NWtt Section 33, 
fl6S RllW) within Grant County, New 
Mexico. Although the actual streambed 
is subject to State jurisdiction, the 
waterflow is fully appropriated and the 
adjacent banks are privately owned. 

As specified in the listing regulations 
[50 CFR 424.12(b)], "The Director shall 
consider in determining what areas are 
Critical Habitat those physiological. 


behavioral, ecological, and evolutionary 
requirements essential to the 
conservation of the species and which 
may require special management 
consideration or protection. These 
requirements include, but are not limited 
to: 

(1) Space for individual and 
population growth and normal behavior; 

(2) Food, water, air, light, minerals, or 
other nutritional or physiological 
requirements; 

(3) Cover or shelter. 

(4) Sites for breeding, reproduction, 
rearing of offspring . . . and generally. 

(5) Habitats that are protected from 
disturbance or are representative of the 
historic geographical and ecological 
distributions of listed species." 

Adult Chihuahua chub appear to be 
dependent on habitats that have some 
combination of pools at least three feet 
deep, shade, and undercut banks or 
other cover such as downed logs and 
submerged shrubs. This habitat 
evidently provides both escape cover 
and a suitable foraging situation, and is 
present in the proposed Critical Habitat 
area. Sites for breeding, reproduction, 
and development of juvenile chub are 
found in the proposed area. 

Activities associated with irrigation 
agriculture, the primary land use 
surrounding the proposed Critical 
Habitat, are potentially detrimental to 
the continued existence of the 
Chihuahua chub. These primarily 
consist of physical modification of the 
natural streambed done without regard 
for presence of the chub, including the 
annual maintenance of push-up 
irrigation diversion, channelization of 
the stream, and the construction of flood 
control levees close to pools containing 
the remnant chub population. With some 
modification, most of these activities 
could be carried out without adversely 
impacting the chub population (e.g., by 
developing permanent irrigation 
diversions and flood control levees a 
safe distance from the chub habitat). 
Channelization in any form within the 
Critical Habitat would likely be 
detrimental to chubs, but there would 
probably be no incentive to modify the 
stream channel in such a manner if 
adequate flood protection was available 
for local property owners. In addition, 
any future excessive ground water 
pumping or surface water diversion in 
the vicinity of the Critical Habitat for 
any purpose could be detrimental to the 
chub by limiting flows in the Mimbres 
River. The recent proposed use of 210.33 
acre feet of water per annum from a 
well near San Lorenzo, New Mexico 
(four miles downstream of the proposed 
Critical Habitat) for domestic and 
municipal purposes is not expected to 


adversely impact the present chub 
habitat. 

No current or proposed Federal action 
should impact the proposed Critical 
habitat. However, the U.S. Army Corps 
of Engineers, the Soil Conservation 
Service, and the Federal Disaster 
Assistance Administration are 
authorized to provide Emergency Levee 
Rehabilitation (Public Law 84-99) for 
private flood control structures damaged 
by high waters. Consequently, a future 
flood on the Mimbres River may 
necessitate such Federal flood control 
improvement projects in the proposed 
Critical Habitat. Before implementing 
such projects these agencies would be 
required to enter into Section 7 
consultation with the Fish and Wildlife 
Service to insure their actions would not 
adversely modify the Critical Habitat. 

Effect of This Proposal if Published as a 
Final Rule 

Regulations already published in Title 
50, § 17.21 of the Code of Federal 
Regulations set forth a series of general 
prohibitions and exceptions which apply 
to all Endangered species. These 
prohibitions, in part, would make it 
illegal for any person subject to the 
jurisdiction of the United States to take, 
import or export, ship in interstate 
commerce in the course of a commercial 
activity, or sell or offer for sale this 
species in interstate or foreign 
commerce. It also would be illegal to 
possess, sell, deliver, carry, transport, or 
ship any such wildlife which was 
illegally taken. Certain exceptions 
would apply to agents of the Service and 
State conservation agencies. 

Permits may be issued to carry out 
otherwise prohibited activities involving 
Endangered species under certain 
circumstances. Regulations governing 
permits are at 50 CFR 17.22. Such 
permits are available for scientific 
purposes or to enhance the propagation 
or survival of the species. In some 
instances, permits may be issued during 
a specified period of time to relieve 
undue economic hardship which would 
be suffered if such relief were not 
available. 

If published as a final rule this 
proposal would require Federal agencies 
not only to insure that activities they 
authorize, fund, or carry out, are not 
likely to jeopardize the continued 
existence of the Chihuahua chub, but 
also requires them to insure that their 
actions do not result in the destruction 
or adverse modification of this Critical 
Habitat which has been determined by 
the Director of the Service. 

The Service is required to consider 
economic and other impacts of 
specifying a particular area as Critical 
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Habitat. The Service has prepared a 
draft impact analysis. The Service is 
notifying Federal agencies that may 
authorize, fund or carry out activities in 
the area under consideration in this 
proposed rule. These Federal agencies 
and other interested persons or 
organizations are requested to submit 
information on economic or other 
impacts of this proposed action. The 
Service will prepare a final impact 
analysis prior to the time of publishing a 
final rule. 

The major threat to the Chihuahua 
chub is the destruction of habitat caused 
by channelization, development of flood 
control levees, massive diversion of 
surface water for irrigation, 
deforestation and excessive pumping of 
ground water. Federal agencies (U.S. 
Army Corps of Engineers, Soil 
Conservation Service, and Federal 
Disaster Assistance Administration) 
may be authorized through the 
Emergency Levee Rehabilitation 
Program (Pub. L. 84-99), after a future 
flood, to repair privately constructed 
flood control levees along the Membres 
River in the vicinity of the proposed 
Critical Habitat. The Corps is aware of 
the presence of the Chihuahua chub and 
is cooperating with the Service and the 
New Mexico Department of Game and 
Fish to insure their future activities do 
not adversely impact the remaining 
population of this species. Although the 
U.S. Forest Service controls a significant 
portion of Grant County, the agency has 
no jurisdiction in the proposed Critical 
Habitat. However, the Forest Service is 
negotiating for the purchase of a 160 
acre tract referred to as the Cooney 
Place, which is adjacent to the Mimbres 
River, for use as a trail head. If this 
property is acquired by the Forest 
Service, they plan to assess the potential 
of this site for the successful 
reintroduction of the Chihuahua chub. 
Since this parcel of land is not being 
proposed as Critical Habitat, this action 
will not affect any of the Forest 
Service’s intentions concerning the 
Cooney Place. 

The Soil Conservation Service has 
proposed a bank stabilization program 
along the Mimbres River including the 
Critical Habitat, but funds for this 
project have not been appropriated. If 
this action is approved, any 
modification effected to eliminate 
impacts to the Chihuahua chub is 
expected to have a negligible effect on 
the Soil Conservation Service program. 
The Agricultural Stabilization and 
Conservation Service is involved in two 
programs within the Mimbres River 
Valley: (1) the ASCP program which 
authorizes cost sharing for County 


committee approved soil and water 
conservation projects, and (2) the 
Emergency Conservation Loan Program 
which provides financial assistance to 
farmers and ranchers for clean-up 
operations following floods. Both 
programs are restricted to activities on 
or involving farm lands. These programs 
should not be affected by the 
designation of Critical Habitat on the 
Mimbres River. No other Federal 
activities are known that may impact 
the habitat of the Chihuahua chub. 

Any Federal activities in the chub's 
Critical Habitat potentially would be 
subject to conferral or consultation 
under the requirements of Section 7 of 
the Endangered Species Act of 1973, as 
amended. It should be emphasized, 
however, that modification, and not 
curtailment, of the affected Federal 
activity traditionally has been the result 
of Section 7 consultations. 

The following source documents were 
consulted in the development of this 
proposed rule: 
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Public Comments Solicited 

The Director intends that the rules 
finally adopted will be as accurate and 
effective as possible in the conservation 
of any Endangered or Threatened 
species. Therefore, any comments or 
suggestions from the public, other 
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concerned governmental agencies, the 
scientific community, industry, private 
interests, or any other interested party 
concerning any aspect of these proposed 
rules are hereby solicited. Comments 
particularly are sought concerning: 

(1) Biological, commercial, or other 
relevant data concerning any threat (or 
lack thereof) to the species included in 
this proposal; 

(2) The location of and the reasons 
why any habitat of this species should 
or should not be designated as Critical 
Habitat as provided for by Section 7 of 

the Act; 

(3) Additional information concerning 
the range and distribution of this 

species; 

(4) Current or planned activities which 
may adversely modify the area which is 
being considered for Critical Habitat; 

and 

(5) The foreseeable economic and 
other impacts of the Critical Habitat 
designation on federally funded of 
authorized projects. 

Public Meeting 

The Service hereby announces that a 
public meeting will be held on this 
proposed rule. The public is invited to 
attend this meeting and to present 
opinions and information on the 
proposal. Specific information relative 
to the public meeting is set out below: 
Place Date Time Subject 
1. Silver City,January 6, 7 p.m. Chihuahua 
N. Mex. 1981 Chub 

517.11 Endangered and threatened wildlife. 


National Environmental Policy Act 

A draft Environmental Assessment 
has been prepared in conjunction with 
this proposal. It is on file in the Service’s 
Washington Office of Endangered 
Species, 1000 North Glebe Road, 
Arlington, Virginia, and may be 
examined by appointment during regular 
business hours. A determination will be 
made at the time of final rulemaking as 
to whether this is a major Federal action 
which would significantly affect the 
quality of the human environment 
within the meaning of section 102(2)(C) 
of the National Environmental Policy 
Act of 1969 (40 CFR 1500-08). 

Primary Author 

The primary author of this rule is Jim 
Bednarz, working under contract with 
the Service’s Albuquerque Regional 
Office. 

The Department has determined that 
this is not a significantly rulemaking 
under 43 CFR 14 or Executive Order 
12044, nor does it require preparation of 
a regulatory analysis. 

Regulations Promulgation 

1. It is proposed to amend § 17.11 by 
adding, in alphabetical order under 
Fishes, the following to the list of 
animals: 


Spades 


Scientific name 


Common name 


Historic range 


Status 


When 


Critical Special 
habitat rules 


Gi* rugrescons — 


Chub. Chihuahua.. 


U.S.A. (New Mexico). Mexico 
(Chihuahua) 


17.96(e) 


NA 


§17.95 (Amended] 

2. It is further proposed that § 17.95(e), 
fishes, be amended by adding Critical 
Habitat of the Chihuahua chub in 
alphabetical order as follows: 

CHIHUAHUA CHUB 

(Gila nigrescens) 

New Mexico, Grant County 

The Mimbres River between the 
confluences of Allie and Sheppard 
Canyons in SVa Section 17, Section 20, 
Section 28, NEV^ Section 29, and Section 
33, T16S; RllW; plus two small spring- 


fed tributaries entering the Mimbres 
River within the above described Critial 
Habitat. The spring-fed lateral tributary 
in NWV4 Section 28, T16S RllW and the 
spring-fed tributary in SWV* Section 28 
and NWV4 Section 33. TT6S RllW. 
Known primary constituent elements 
includes: Clean water with pools at least 
three feet deep, shade and undercut 
banks or other cover such as downed 
logs and submerged shrubs. 

Chihuahua Chub 

Grant Co., New Mexico. 

Critical Habitat for the Chihuahua Chub 



Dated: November 26,1980. 

Robert S. Cook, 

Acting Director, Fish and Wildlife Service. 

(PR Doc 80-38709 Filed 12-12-80; 8:45 ami 
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DEPARTMENT OF THE INTERIOR 
50 CFR Part 17 

Endangered and Threatened Wildlife 
and Plants; Review of Plant Taxa for 
Listing as Endangered or Threatened 
Species 

agency: Fish and Wildlife Service, 
Interior. 

action: Notice of review._ 

summary: The Service is issuing current 
lists of those plant taxa native to the 
U.S. being considered for listing as 
Endangered or Threatened under the 
Endangered Species Act of 1973, as 
amended (the Act). Such taxa should be 
considered in environmental planning. 
The present notice refines and updates 
three previous notices. A list is also 
provided of plant taxa which were 
previously under consideration for 
listing, but are presently presumed 
either extinct, not valid species, 
subspecies or varieties, or more 
abundant or widespread than previously 
believed and/or not subject to 
identifiable threats. 
addresses: Interested persons or 
organizations are requested to submit 
comments to: Director (OES), U.S. Fish 
and Wildlife Service. Department of the 
Interior, Washington, D.C. 20240. 
Comments and materials relating to this 
notice are available for public 
inspection by appointment during 
normal business hours at the Service’s 
Office of Endangered Species, Suite 500, 
1000 North Glebe Road. Arlington, 
Virginia. 

Information relating to particular 
plant taxa may be obtained from 
appropriate Service Regional Offices 
listed below: 

Region 1 —California, Hawaii, Idaho. 
Nevada, Oregon, Washington, and 
Pacific Trust Territories 
Regional Director (ARD/FA). U.S. Fish 
and Wildlife Service, Suite 1692, 
Lloyd 500 Building, 500 NE. 
Multnomah Street, Portland, Oregon 
97232. Telephone: 503/231-6131 
(FTS: 8/429-6131) 

Region 2—Arizona, New Mexico. 
Oklahoma, and Texas 
Regional Director (ARD/FA), U.S. Fish 
and Wildlife Service. P.O. Box 1306, 
Albuquerque, New Mexico 87103, 
Telephone: 505/766-3972 (FTS: 8/ 
474-3972) 

Region 3—Illinois, Indiana. Iowa, 
Michigan, Minnesota. Missouri, 
Ohio, and Wisconsin 
Regional Director (ARD/FA), U.S. Fish 
and Wildlife Service. Federal 
Building, Fort Snelling. Twin Cities. 
Minnesota 55111, Telephone: 612/ 
725-3598 (FTS: 8/725-3596) 


Region 4 —Alabama, Arkansas, Florida. 
Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South 
Carolina. Tennessee. Puerto Rico, 
and the Virgin Islands 

Regional Director (ARD/FA), U.S. Fish 
and Wildlife Service, The Richard 
B. Russell Federal Building, 75 
Spring Street, SW., Atlanta, Georgia 
30303, Telephone 404/221-3583 
(FTS: 8/242-3583) 

Region 5—Connecticut, Delaware, 

Maine, Maryland, Massachusetts, 
New Hampshire, New Jersey, New 
York. Pennsylvania, Rhode Island. 
Vermont, Virginia, and West 
Virginia 

Regional Director (ARD/FA), U.S. Fish 
and Wildlife Service, Suite 700. One 
Gateway Center, Newton Comer, 
Massachusetts 02158, Telephone: 
617/965-5100 ext. 316 (FTS: 8/829- 
9316, 7. 8) 

Region 6 — Colorado, Kansas, Montana. 
Nebraska, North Dakota, South 
Dakota, Utah, and Wyoming (Iowa 
and Missouri under Region 3 after 
October 1,1980) 

Regional Director (ARD/FA), U.S. Fish 
and Wildlife Service. P.O. Box 
25486. Denver Federal Center. 
Denver, Colorado 80225, Telephone: 
303/234-2496 (FTS: 8/234-2496) 

Alaska Area —Area Director, U.S. Fish 
and Wildlife Service, 1101 E. Tudor 
Road, Anchorage, Alaska 99503, 
Telephone: 907/276-3800. (FTS: 
Seattle Operator 8/399-0150; 907/ 
276-3800) 

FOR FURTHER INFORMATION CONTACT: 

John L. Spinks. Jr., Chief, Office of 
Endangered Species, U.S. Fish and 
Wildlife Service. Washington, D.C. 

20240 (703/235-2771), or the appropriate 
Regional Office. 

SUPPLEMENTARY INFORMATION: 

Background 

Recognizing a special need to focus on 
the conservation of Endangered and 
Threatened plants, which were first 
accorded the means for Federal 
protection therein, the Endangered 
Species Act of 1973 directed the 
Secretary of the Smithsonian Institution 
to prepare a report on Endangered and 
Threatened plant species and 
recommend necessary conservation 
measures. The Smithsonian report, 
published as House Document No. 94- 
51, included a list of more than 3,000 
native taxa thought to be extinct, 
Threatened, or Endangered. The Service 
published a notice on July 1,1975 (40 FR 
27823) in which it announced that the 
Smithsonian report had been accepted 
as a petition under the terms of the Act, 
and that the taxa named in the report 


were being reviewed for possible 
inclusion in the list of Endangered and 
Threatened species. One previous notice 
of review, which named four plants, had 
been published in April 1975 (40 FR 
17612) in response to a petition. Many of 
these taxa were subsequently proposed 
for addition to the list on June 16,1976 
(41 FR 24523). Later, in 1977 (42 FR 
40823) a third notice involving one plant 
was published. Because of the 
provisions of a 2-year limit for proposed 
rules in the Endangered Species Act 
Amendments of 1978 (Pub. L. 95-632). 
the 1976 proposal was mandatorily 
withdrawn in November 1979. Official 
notice of this withdrawal appeared on 
December 10,1979 (44 FR 70796). That 
notice indicated that withdrawal was 
required because of the expiration of the 
deadline for making such rules final and 
was not related to the conservation 
status of the taxa proposed therein. The 
present notice is intended to reflect the 
Service’s current judgment of the 
probable status of all plant taxa that 
were included either in previous notices 
or the 1976 proposal, as well as other 
taxa concerning which information has 
become available more recently. Taxa 
are grouped in several categories, as 
described below, in order to accurately 
reflect the Service’s present evaluation 
of their status. 

Category’ 1 

Taxa for which the Service presently 
has sufficient information on hand to 
support the biological appropriateness 
of their being listed as Endangered or 
Threatened species. Because of the large 
number of such species, and because of 
the necessity of gathering data 
concerning the environmental and 
economic impacts of listings and 
designations of Critical Habitats, it is 
anticipated that the development and 
publication of proposed and final rules 
concerning such species will require 
several years. In some cases, although 
adequate data are now available to the 
Service to support re-proposal of species 
originally included in the withdrawn 
1976 proposal, such species cannot be 
proposed for listing pending the receipt 
of sufficient new information warranting 
such action, as required by Section 
4(f)(5) of the Act. The requirement that 
such re-proposals be based on new 
information has been interpreted to 
mean that such information must have 
been developed subsequent to the 
withdrawal of the original proposal on 
November 10,1979. The Service requests 
that new information on the species 
named in this notice be submitted as 
soon as possible and on a continuing 
basis. 
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Also included in this list are taxa 
whose status in the recent past is 
known, but which may have already 
become extinct. These retain a high 
priority for addition to the list, subject to 
confirmation of extant populations. Such 
possibly extinct species are indicated by 
an asterisk (*). Double asterisks (**) 
indicate taxa thought to be extinct in the 
wild, but known to be extant in 
cultivation. 

Category 2 

Taxa for which information now in 
the possession of the Service indicates 
the probable appropriateness of listing 
as Endangered or threatened, but for 
which sufficient information is not 
presently available to biologically 
support a proposed rule. Further 
biological research and field study will 
usually be necessary to determine the 
status of the taxa included in this 
category. It is hoped that this notice will 
encourage such research. Some taxa 
included in this category are of doubtful 
taxonomic validity and require further 
taxonomic research before their status 
can be clarified. The fact that many of 
these taxa have previously been 
proposed and withdrawn for procedural 
reasons largely reflects changes in 
informational standards applied to 
listing procedures in recent years. 
Additional information concerning these 
taxa, especially that resulting from 
recent investigations, is particularly 
sought by the Service. 

Category 3 

Taxa no longer being considered for 
listing as Endangered or Threatened. 

Such taxa are included in one of three 
sub-categories, depending on the 
reasons for removal from consideration. 

3A. Taxa for which the Service has 
persuasive evidence of extinction. If re¬ 
discovered, however, such species might 
acquire high priority for listing. At this 
time, the best available information 
indicates that the taxa included in this 
category, or the habitats from which 
they were known, are in fact extinct or 
destroyed, respectively. 

3B. Names that on the basis of current 
taxonomic understanding, usually as 
represented in published revisions and 
monographs, do not represent taxa 
meeting the Act’s definition of "species.” 
Such supposed taxa could be re¬ 
evaluated in the future on the basis of 
subsequent research. 

3C. Taxa that have proven to be more 
abundant or widespread than was 
previously believed and/or those that 
are not subject to any identifiable 
threat. Should further research or 
changes in land use indicate significant 
decline in any of these taxa, they may 


be re-evaluated for possible inclusion in 
categories 1 or 2. 

The plants listed in categories 1 and 2 
may be considered candidates for 
addition to the list of Endangered and 
Threatened plants and, as such, 
consideration should be given them in 
environmental planning. 

The Service hereby solicits 
information concerning the status of any 
of the species included in the present 
lists. Information is particularly sought: 

1. indicating that a taxon would more 
properly be assigned to a category other 
than the one in which it appears: 

2. providing new information 
regarding a plant previously proposed 
for listing and withdrawn because of the 
expiration of two years before a final 
listing action; 

3. recommending an area as Critical 
Habitat for a candidate taxon or 
indicating why it would not be prudent 
to propose Critical Habitat for the taxon; 

4. nominating for listing consideration 
a taxon not contained in the present 
lists; 

5. documenting threats to any of the 
taxa listed; 

6. indicating taxonomic revisions of 
any taxa included; 

7. suggesting new or more appropriate 
common names for taxa; 

8. noting errors in indicated 
distribution, etc. 

The Service intends to consider all 
information received in response to this 
notice and to amend the contents of 
categories 1, 2, and 3 to reflect the 
current state of knowledge concerning 
affected plant taxa, and to indicate its 
intentions with regard to future listing 
actions. Such changes will be indicated 
by periodic notices in the Federal 
Register. 

The following lists are arranged 
alphabetically by names of genera and 
species. Synonyms have been provided 
when necessary to avoid confusion. In 
some cases, taxa have been included 
which have not yet been formally 
described in the scientific literature. 

Such taxa are usually identified by a 
name followed by "sp. (ssp., var.) nov. 
ined." Known historical ranges are given 
by state for all included taxa. 

Table 1 contains the name of all taxa 
presently on the list of Endangered 
plants. The left-hand column indicates 
status (E—Endangered, T—Threatened). 

Table 2 contains the names of all taxa 
that have been proposed for listing 
under the Act, but for which final action 
has not yet been taken. 

Table 3 lists all taxa in categories 1 
and 2 (candidates), as explained above. 
The left-hand column indicates category. 


Table 4 lists all taxa in category 3, 
with the left-hand column indicating 
sub-categories. 

A list of genera (Table 5) is also 
provided, arranged by families, for cross 
referencing. 

This notice was principally prepared 
by the Botany staff of the Service’s 
Endangered Species Program in the 
Washington Office of Endangered 
species and the Service’s Regional and 
Area Offices. The Service gratefully 
acknowledges the assistance of Dr. John 
Nagy of Brookhaven National 
Laboratory, Upton, New York, for 
extensive technical assistance in 
compiling the lists of taxa. 

Dated: September 25,1980. 

Ronald E. Lamberton, 

Acting Dii'ector, Fish and Wildlife Service. 

BILLING CODE «310-55-M 
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DEPARTMENT OF ENERGY 
10 CFR Ch. II 

Administrative Procedures and 
Sanctions; 1980 Interpretations of the 
General Counsel 

agency: Department of Energy. 
action: Notice of interpretations. 

SUMMARY: Attached are interpretations 
and a response to a petition for 
reconsideration issued by the Office of 
General Counsel of the Department of 
Energy (DOE) during the period 
November 1,1980 through November 30, 
1980. 

Appendix C identifies those requests 
for interpretation which have been 
dismissed during the same period. 

FOR FURTHER INFORMATION CONTACT: 
Diane Stubbs, Office of General 
Counsel, Department of Energy. 1000 
Independence Avenue. SW.. Room 
5E052, Washington. D.C. 20585, (202) 
252-2931. 

SUPPLEMENTARY INFORMATION: 

Interpretations issued by the DOE are 
published in the Federal Register in 
accordance with the editorial and 
classification criteria set forth in 42 FR 
7923 (February 8.1977), as modified in 
42 FR 46270 (September 15.1977). 


Interpretation 1980—42 

To: 

Associated Electric Cooperative 
Deseret Generation & Transmission 
Co-operative 
Detroit Edison Company 
Public Service Electric and Gas 
Company 

Sunflower Electric Cooperative, Inc. 
Western Farmers Electric Cooperative 
Statute and Regulation Interpreted: 
Powerplant and Industrial Fuel Use 
Act of 1978, § 103(a)(7)(A). (a)(10), 
(a)(15), 10 CFR 500.2(a) 

Code: GCW—FU—Auxiliary Units, 
Electric Powerplant, Major Fuel¬ 
burning Installation, Primary Energy 
Source 


These interpretations depend for their 
authority on the accuracy of the factual 
statement used as a basis for the 
interpretation and may be rescinded or 
modified at any time. Only the persons 
to whom interpretations are addressed 
and other persons upon whom 
interpretations are served are entitled to 
rely on them. An interpretation is 
modified by a subsequent amendment to 
the regulation or ruling interpreted 
thereby to the extent that the 
interpretation is inconsistent with the 
amended regulation or ruling. The 
interpretations published below are not 
subject to administrative appeal. 

The response to the petition for 
reconsideration published herein have 
been issued in accordance with the 
provisions set forth in 10 CFR 205.85(f). 

It should be emphasized that the 
reconsideration procedure is not the 
equivalent of an administrative appeal, 
but merely provides a mechanism to 
insure that no inadvertent errors are 
made which affect the validity of the 
interpretation. 

Issued in Washington, D.C., December 10. 
1980. 

Lona L. Feldman, 

Acting Assistant General Counsel for 
Interpretations and Rulings. 


Facts 

Associated Electric Cooperative 
(Associated Electric), Deseret 
Generation & Transmission Co¬ 
operative (Deseret). Detroit Edison Co. 
(Detroit Edison), Public Service Electric 
and Gas Co. (Public Service), Sunflower 
Electric Cooperative (Sunflower), and 
Western Farmers Electric Cooperative 
(Western Farmers) operate electric 
generating facilities which are defined 
as electric powerplants under the 
provisions of the Powerplant and 
Industrial Fuel Use Act of 1978 (FUA), 42 
U.S.C. 8301 et seq., Pub. L. No. 95-620 
(November 9,1978). As a result, each 
firm is subject to the prohibitions 
against the use of petroleum and natural 


gas contained in the FUA. 

Associated Electric operates the 
Thomas Hill Generating Station and is 
constructing a new Unit No. 3 at the 
Thomas Hill site. Unit No. 3 will be a 
670 megawatt coal-fired steam electric 
powerplant accompanied by two 
auxiliary oil-fired package boilers 1 
which were contracted for on November 
30,1978. Each of the two auxiliary 
boilers serving Unit No. 3 has a 
maximum fuel heat input rate of 158 
million Btu’s per hour. The two auxiliary 
units will be used as follows: to preheat 
air used for combustion in Unit No. 3 
during startup and during low load 
operation (if required), to provide 
startup steam for the feed pump turbine 
driver of Unit No. 3, to warm condensate 
during Unit No. 3’s startup, and to heat 
the building (only when Unit No. 3 and 
existing Units 1 and 2 are out of service 
and cannot provide the steam to heat 
the building). Associated Electric 
projects that the sum of the fuel oil used 
during startup in Unit No. 3 and in the 
two auxiliary boilers will not exceed 
five percent of Unit No. 3's annual Btu 
input. 

Deseret is currently designing a new 
400 megawatt coal-fired steam electric 
generating station in eastern Utah 
known as Bonanza Station. Construction 
is scheduled to begin in March 1981, and 
commercial operation is scheduled to 
begin in December 1984. Bonanza 
Station is designed to operate with the 
assistance of an auxiliary oil-fired 
package boiler with a maximum fuel 
heat input rate of 191 million Btu’s per 
hour. The auxiliary boiler will be used to 
provide stand by startup for the coal- 
fired boiler if the main boiler feed pump 
is out of service and to provide standby 
building heat if the coal-fired boiler is 
out of service. Deseret estimates that the 
oil used by the auxiliary boiler will not 
exceed fifteen percent of the total 
annual heat input of both the auxiliary 
and the main coal-fired unit. 

Detroit Edison will operate the new 
Belle River electric power facility. The 
Belle River facility consists of two 650 
megawatt coal-fired powerplants. These 
powerplants are designed to operate 
with the assistance of two auxiliary 
boilers. Each of the two auxiliary boilers 


1 The term “auxiliary boiler” or “auxiliary unit*’ is 
widely used by electric powerplant operators to 
describe units designed to produce steam or 
otherwise to perform ignition, testing, control and 
other functions for units that are electric 
powerplants, which in turn perform the function of 
primary energy production by producing electric 
power for sale or exchange. 


Appendix A—Interpretations 


Number 


TO 


Date 


Category 


Re No. 


1900-42.. 


Associated Electric Cooperative .... 

Deseret Generation & Transmission Cooperative .. 

Detroit Edison Company ..... 

Public Service Electric and Gas Company __ 

Sunflower Electric Cooperative. Inc .. 


Nov 10... FUA . 


Western Farmers Electnc Cooperative ___ 

1980-43 __ Cities Service Company ...... 

1900-44 ___ Basin, Inc. and St Joe Petroleum Corporation. 

1980-45 _____ Robert A. Henderson, et al ....—-- 

1960-46 _ State of Alaska- __ 

1980-47 __ Master Contracting Stevedore Association _ 


Nov. 13... Allocation and pnce. 

Nov. 14... Allocation __ 

Nov. 14... Allocation 

Nov. 25... Pnce - 

Nov 26... Allocation _ 


A-556 
A-593 
A-548 
A-481 
A-605 
A-597 
A-565 
A-459 
A-576 
A-409 
A-562 
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has a maximum fuel heat input of 
215 , 110,000 Btu’s per hour. The auxiliary 
boilers will be used to supply steam for 
starting the main boiler and to provide 
steam during emergency situations for 
the prevention of equipment damage 
when the main boiler is not operating. 
Detroit Edison estimates that the fuel 
consumed by the auxiliary boilers 
represents approximately .03 percent of 
the annual Btu heat input of the Belle 
River facility. 

Public Service owns and operates the 
Hudson Generating Station. The Hudson 
Generating Station consists of the 
Hudson No. 1 Unit, which is a 383 
megawatt oil-fired unit with natural gas 
capability, and the Hudson No. 2 Unit, 
which is a 600 megawatt coal-fired unit 
with both natural gas and oil capability. 
Both units are presently served by oil- 
fired auxiliary boilers, known as the 
Marion Boilers. Public Service plans to 
replace the Marion Boilers with three 
identical, new. more efficient, oil-fired 
auxiliary boilers. Each new* auxiliary 
boiler will have a heat input rate of 103 
million Btu’s per hour. The three 
auxiliary units will be used as follows: 
to supply auxiliary steam when both 
Hudson No. 1 and Hudson No. 2 are shut 
down: to supply steam to start either 
one of the main units when both main 
units are shut down; to provide steam 
for the boiler feed pump turbines and 
the turbine gland seals; to heat fuel, 
machinery, buildings and water; to clean 
burners and boiler acid, and to flush 
turbine oil. Public Service estimates that 
the three auxiliary boilers will consume 
less than one percent of the fuel 
consumed by the Hudson Generating 
Stations. 

Sunflower is currently constructing a 
new 280 megawatt (net) coal-fired steam 
electric generating station in western 
Kansas known as the Holcomb Plant. 
Commercial operation is scheduled to 
begin in November 1983. The Holcomb 
Plant is designed to operate with the 
assistance of an auxiliary oil-fired boiler 
with a maximum fuel heat input rate of 
76.4 million Btu's per hour. The auxiliary 
boiler will be used to start the main 
coal-fired boiler and to provide auxiliary 
steam heat when the main boiler is out 
of service. Sunflower estimates that the 
oil used by the auxiliary boiler would 
not exceed fifteen percent of the total 
annual heat input of both the auxiliary 
and the main coal-fired unit. 

Western Farmers is currently 
constructing a new 400 megawatt coal- 
fired steam electric generating station in 
southeastern Oklahoma known as the 
Hugo Station. Commercial operation is 
scheduled to begin in April 1982. Hugo 
Station is designed to operate with the 


assistance of an auxiliary oil-fired 
package boiler with a maximum fuel 
heat input rate of 205 million Btu’s per 
hour. The auxiliary boiler will be used to 
preheat steam to start the main coal- 
fired boiler and to provide standby 
building heat when the coal-fired boiler 
is out of service. Western Farmers 
estimates that the oil used by the 
auxiliary boiler would not exceed fifteen 
percent of the total annual heat input of 
both the auxiliary and the main coal- 
fired unit. 

Issues 

I. Is a unit employed for auxiliary 
purposes and located at the site of an 
electric powerplant a "major fuel- 
burning installation" (MFBI)? 

II. Is the fuel used by a unit for 
auxiliary purposes a "primary energy 
source" subject to the prohibitions of 
Titles II and m of the FUA? 

Interpretation 

A unit used to supply auxiliary steam 
and located at a powerplant site is a 
new or existing MFBI if it is within the 
jurisdictional limits defined by section 
103(a) of the FUA. Auxiliary units which 
are MFBI’s and which serve electric 
powerplants by performing specified 
auxiliary functions may use minimum 
amounts of natural gas or petroleum 
without being subject to the prohibitions 
of the FUA because such fuel is not 
covered by the definition of "primary 
energy source" when used for the 
specified non-primary energy producing 
functions, i.e. auxiliary functions, of unit 
ignition, startup, testing, flame 
stabilization and control. However, 
auxiliary units which are MFBI’s that 
perform a back-up function for the 
primary energy production of an electric 
powerplant or functions other than unit 
ignition, startup, testing, flame 
stabilization and control remain subject 
to the FUA prohibitions on the use of 
natural gas and petroleum. 

I. Units Operating for Auxiliary 
Purposes That Are MFBFs 

Auxiliary units that serve electric 
powerplants are not themselves electric 
powerplants subject to regulation 
pursuant to the FUA and the 
implementing regulations. For the 
purpose of determining which electric 
powerplants are subject to the 
prohibitions in sections 201 and 301 of 
the FUA against using natural gas and 
petroleum as a primary energy source, 
section 103(a)(7)(A) of the FUA, entitled 
"Definitions." states as follows: 

The terms “electric powerplant” and 
“powerplant” mean any stationary electric 
generating unit, consisting of a boiler, a gas 
turbine, or a combined cycle unit, which 


produces electric power for purposes of sale 
or exchange • # # . (Emphasis added.) 

The definitions of "electric powerplant" 
and "powerplant" set forth in 10 CFR 
500.2(a) contain the same language. 
Accordingly, a unit which performs 
auxiliary functions that does not 
produce steam to drive an electric 
turbine and generator, does not produce 
electric power for purposes of sale or 
exchange, and is not a powerplant 
subject to regulation by the FUA. 

However, a unit employed for 
auxiliary purposes that is located at a 
powerplant site may be a new or 
existing MFBI as defined by section 
103(a) of the FUA. Section 103(a)(10) of 
the FUA provides in pertinent part: 

(A) The terms “major fuel-burning 
installation” and "installation” means [sic] a 
stationary unit consisting of a boiler, gas 
turbine unit, combined cycle unit, or internal 
combustion engine which— 

(i) has a design capability of consuming 
any fuel (or mixture thereof) at a fuel heat 
input rate of 100 million Btu’s per hour or 
greater, or 

(ii) is in a combination of two or more such 
units which are located at the same site and 
which in the aggregate have a design 
capability of consuming any fuel (or mixture 
thereof) at a fuel heat input rate of 250 million 
Btu’s per hour or greater. 

(B) The terms “major fuel-burning 
installation” and “installation” do not 
include— 

(i) any electric powerplant ' * *. 

A boiler, gas turbine unit, combined 
cycle unit, or internal combustion engine 
within the jurisdictional limits of the 
FUA, determined by design capability to 
consume fuel at rates set forth in the 
above definition, is a MFBI, regardless 
of its location or function in relation to 
an electric powerplant, providing it is 
not an electric powerplant Indeed, the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
(DOE) has stated in the preamble to the 
promulgation of final rules for 10 CFR 
Part 500—Definitions, and Part 501— 
Administrative procedures and 
sanctions, that "(fjor purposes of the 
final rule, ERA believes that an 
auxiliary boiler is a MFBI," 45 FR 38276, 
38277 (June 6,1980). Accordingly, all of 
the auxiliary boilers operated by 
Associated Electric, Deseret, Detroit 
Edison, Public Service. Sunflower and 
Western Farmers are within the 
jurisdictional limits prescribed by the 
above definition and are therefore 
MFBI's. 

II. Fuel Used by Units for Auxiliary 
Purposes That Does Not Constitute a 
"Primary Energy Source** 

Although fuel used as a "primary 
energy source" by MFBI’s is subject to 
the prohibitions of the FUA, fuel used by 
units that are MFBI’s which perform 
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auxiliary functions may not be subject 
to the FUA prohibitions. The manner in 
which an auxiliary unit uses fuel may 
place it outside the scope of the 
prohibitions against using natural gas 
and petroleum. 

Congress stated in § 102(b) (6) of the 
FUA that it intended "to prohibit or, as 
appropriate, minimize the use of natural 
gas and petroleum as a primary energy 
source and to conserve such gas and 
petroleum for the benefit of the present 
and future generations." (Emphasis 
added.) Pursuant to this stated purpose, 
the FUA excepts several uses of fuels 
from its prohibitions against using 
natural gas or petroleum as a primary 
energy source. This exception was set 
forth in § 103(a)(15) of the FUA as 
follows: 

The term “primary energy source" means 
the fuel or fuels used by any existing or new 
electric powerplant or major fuel-burning 
installation, except it does not include, as 
determined under rules prescribed by the 
Secretary— 

(A) the minimum amounts of fuel required 
for unit ignition, startup, testing, flame 
stabilization, and control used * * * *. 

If an auxiliary unit consumes fuel only 
for the auxiliary functions of unit 
ignition, startup, testing, flame 
stabilization, and other control uses, its 
use of minimum amounts of natural gas 
or petroleum is not prohibited by the 
FUA, despite the fact that such a unit is 
a MFBI. 

The definition of "primary energy 
source" as set forth in 10 CFR 500.2 of 
the regulations implements the statutory 
definition by specifying what will be 
considered to be a minimum amount of 
fuel, as follows: 

“Primary energy source" means the fuel or 
fuels used by any existing or new electric 
powerplant or major fuel burning installation, 
except: 

( 1 ) Minimum amounts of fuel, not to exceed 
fifteen (15) percent, unless otherwise 
demonstrated, of the total annual Btu heat 
input of the unit, required for unit ignition, 
sturtup. testing, flame stabilization, and 
control uses * ' *. [Emphasis added.] 

For the purpose of effectively 
implementing the specified statutory 
and regulatory exception from any FUA 
prohibitions on the use of minimum 
amounts of natural gas or petroleum for 
unit ignition, startup, testing, flame 
stabilization, and control uses, while 
fulfilling the purpose of the FUA to 
conserve natural gas and petroleum, the 
DOE must interpret the expression 
"minimum amounts of fuel" used in both 
the statutory and regulatory definition of 
"primary energy source." 

The use of "minimum amounts" of 
natural gas and petroleum by any 
primary energy-producing electric 


powerplant or MFBI means that each 
unit will be held to the use of no more 
than the smallest possible quantity of 
natural gas or petroleum for the 
purposes of unit ignition, startup, testing, 
flame stabilization and control uses. The 
ERA has already stated in 10 CFR 500.2 
that up to fifteen (15) percent of any 
unit's current year Btu input of fuel is 
"presumptively excluded from the 
definition of primary energy source" 
and, therfore, is not subject to the 
prohibitions of the FUA. 45 FR 38276, 
38278 (June 6,1980). ERA also has stated 
that: 

ERA expects units to use only the minimum 
amount necessary for the enumerated 
purposes. ERA will receive evidence which 
rebuts this presumption where more than 15 
percent is needed and, upon a satisfactory 
showing, will exclude the additional amount 
of fuel required. 

Id, Thus, for an electric powerplant 
operating without the assistance of an 
auxiliary unit, fifteen percent of that 
unit’s current year Btu input is the upper 
limit on what the DOE may regard as a 
minimum amount of natural gas or 
petroleum required to perform the non¬ 
primary energy-producing functions, i.e, 
auxiliary functions, specified in the 
definition of "primary energy source" 
set forth at S 500.2. 

In the case of an auxiliary unit that 
serves an electric powerplant, the 
minimum amount is the amount of 
natural gas or petroleum used by the 
auxiliary unit for the auxiliary functions 
of unit ignition, startup, testing, flame 
stabilization, and control. In such a case 
the "unit’s current year Btu input" refers 
to the sum of the Btu input of natural gas 
or petroleum used by both the auxiliary 
unit, when it is performing the specified 
auxiliary functions, together with any 
one of the primary energy-producing 
electric powerplants served by the 
auxiliary unit and designated by the 
operator. Therefore, up to fifteen (15) 
percent of the sum of the total annual 
Btu heat input of the auxiliary unit plus 
any one electric powerplant is the 
"minimum amount" of natural gas or 
petroleum that may be used by an 
auxiliary unit for auxiliary functions 
without being subject to the prohibitions 
of the FUA. 

Where more than one electric 
powerplant is served by a single 
auxiliary unit, the DOE interprets the 
limitation "minimum amounts" of 
natural gas or petroleum "required for 
unit startup, testing, flame stabilization 
and control uses" to require the 
interconnection of primary energy- 
producing units to perform these 
auxiliary functions for each other 
whenever possible. Such 


interconnections among primary energy- 
producing units will limit the amount of 
natural gas or petroleum used by an 
auxiliary unit when it is performing the 
specified auxiliary functions to the 
minimum amount necessary for the 
proper operation of any one electric 
powerplant served by such a unit as 
explained in the preceding paragraph. 

Accordingly, the auxiliary units 
operated by Associated Electric, 
Dessert, Detroit Edison, Public Service, 
Sunflower, and Western Farmers may 
use minimum amounts of natural gas or 
petroleum for the non-primary energy 
producing functions, i.e., auxiliary 
functions, of unit ignition, startup, 
testing, flame stabilization and control, 
without being subject to the prohibitions 
of the FUA because such fuel is not 
covered by the definition of "primary 
energy source." Nevertheless, auxiliary 
units employed for purposes other than 
those excepted from the definition of 
"primary energy source" remain subject 
to the prohibitions and the exemption 
provisions of the FUA. 2 

III. Conclusion 

The proper application of the 
provisions of the FUA and the 
implementing regulations set forth in 10 
CFR Part 500 to the factual situations 
presented by Associated Electric, 
Deseret, Detroit Edison, Public Service, 
Sunflower, and Western Electric is as 
follows: 

(1) Each of the auxiliary units 
described above and operated by 
Associated Electric, Deseret, Detroit 
Edison. Public Service, Sunflower, and 
Western Farmers is a MFBI as defined 


*In addition, the ERA has previously noted that: 
several exemptions consisting primarily of a simple 
certification may be available for such [auxiliary] 
units. In particular, ERA has provided that where a 
petitioner certifies such a unit will operate 600 hours 
per year or less it will receive a general exemption 
due to the lack of an alternate fuel supply. 45 FR 
38276. 38277 (June 8,1980). Thus, auxiliary units 
operated by Associated Electric. Deseret, Detroit 
Edison. Public Service, Sunflower, and Western 
Farmers and otherwise subject to the FUA as 
MFBrs, may be granted exemptions from the FUA 
prohibitions if the auxiliary units operate 600 hours 
per year or less. 

Additional exceptions from the definition of 
“primary energy source” under 1 103(a)(15)(B) of the 
FUA and as set forth In 10 CFR 500.2 are as follows: 

"Primary energy source” means the fuel or fuels 
used by any existing or new electric powerplant or 
major fuel burning installation except: 

• • • * • 

(2) Minimum amounts of fuel required to alleviate 
or prevent: 

(1) Unanticipated equipment outages as defined in 
$ 501.191 of these regulations: and 

(U) Emergencies directly affecting the public- 
health. safety, or welfare that would result from 
electric power outages as defined in $ 501.191. 

However, this interpretation does not address the 
additional exceptions from the prohibitions of the 
FUA pursuant to this second portion of the "primary 
energy source" definition. 
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by 5 103(a)(10) of the FUA and 10 CFR 
500.2(a), and 

(2) The prohibitions of the FUA do not 
apply to minimum amounts of fuel that 
each of the auxiliary units subject to this 
interpretation uses for the auxiliary 
functions specified by § 103(a)(15) of the 
FUA and 10 CFR 500.2. For the purposes 
of this interpretation, minimum amounts 
of fuel may be used as follows: 

(a) By Associated Electric to preheat 
air used for combustion in the main unit 
during startup and during low load 
operation, to provide startup steam for 
the feed pump turbine driver of the main 
unit, to warm condensate during startup 
of the main unit, and to heat the plant 
building when the main units are out of 
service; 

(b) By Deseret to provide standby 
startup for the main boiler if its 
feedpump is out of service and to 
provide standby plant building heat if 
the main unit is out of service; 

(c) By Detroit Edison to supply steam 
for starting the main boiler and to 
provide steam during emergency 
situations to prevent equipment damage 
when the main boiler is not operating; 

(d) By Public Service to supply 
auxiliary steam when the main units are 
shut down; to supply steam to start 
either main unit when both main units 
are shut down; to provide steam for the 
boiler feed pump turbines and the 
turbine gland seals; to heat fuel, 
machinery, water and plant buildings; to 
clean burners and boiler acid, and to 
flush turbine oil; 

(e) By Sunflower to start the main 
boiler and to provide auxiliary steam 
heat for the plant when the main boiler 
is out of service; 

(f) By Western Farmers to preheat 
steam to start the main boiler and to 
provide standby plant building heat 
when the main boiler is out of service. 

Issued in Washington, D.C. on November 

10, I960. 

Lona L. Feldman, 

Acting Assistant General Counsel for 
Interpretations and Rulings. 

Interpretation 1980-43 

To: Cities Service Company 
Regulations and Satutes Interpreted: 10 

CFR 211.87(g); 211.67(j); 210.62(b) and 

(c); 205.202; 212.131(a), (b) and (c); 

212.83; 18 U.S.C. §§ 1001 and 371 
Code: GCW-AI-Crude Oil Exchanges; 

Entitlements Program; Certification, 

Refiner Price Rule; Criminal 

Violations 

Facts 

Cities Service Company (Cities), 
which maintains its corporate 
headquarters in Tulsa. Oklahoma, 
qualifies as a refiner of petroleum 


products under the Mandatory 
Petroleum Allocation and Price 
Regulations. 10 CFR Parts 211 and 212. 
The firm is required to participate in the 
domestic crude oil allocation 
(entitlements) program under § 211.87 
and to compute the maximum allowable 
selling price for covered products 
pursuant to the refiner price rule, Part 
212, Subpart E. Cities has requested an 
interpretation regarding the proper 
method of reporting and pricing a 
pending crude oil transaction involving 
Cities and the Firm X. 

The proposed contractual agreement 
would obligate Cities to sell to Firm X a 
volume of — barrels of — oil comprised 
of — percent lower tier crude oil and— 
percent upper tier crude oil at a price 
equal to Cities’ posted price for such 
crude oil. Cities states that the posted 
price for such crude oil is presently 
estimated to be an average of — per 
barrel for the lower tier and upper tier 
crude oil plus transportation costs which 
are actually incurred by Cities to the 
point of delivery. The agreement would 
require the crude oil sold by Cities to be 
delivered into the — for the account of 
Firm X. As part of the same agreement, 
Cities would agree to purchase an equal 
volume of — oil from Firm X for delivery 
during the same time period. The crude 
oil, which would be sold by Firm X and 
delivered by the — into Cities’ facilities 
at — would be comprised entirely of 
stripper well crude oil at a price of — 
per barrel. In addition, in the contract 
each seller would agree to deliver a 
certification of the proper tier of crude 
oil sold pursuant to § 212.131 and a 
declaration that the price of the crude 
oil sold does not exceed the maximum 
lawful selling price under the 
Department of Energy (DOE) 
regulations. 

Cities maintains that it entered into 
the proposed transactions in an attempt 
to reduce the overall cost of crude oil 
that it obtains as a refinery feedstock. 
While the price to be paid by Cities for 
the stripper well crude oil is higher than 
the price to be received by Cities for the 
lower tier and upper tier chide oil, the 
stripper well crude oil price is less than 
— its present market value. Cities 
anticipates that these transactions will 
result in reduced crude oil costs because 
Cities claims that the stripper well crude 
oil to be received by Cities would not 
entail an obligation to purchase 
entitlements under § 211.67. 

Issues 

(1) If Cities were to implement the 
terms of the proposed reciprocal sales 
agreement with Firm X should Cities 
exclude from its crude oil receipts the 
actual volumes of crude oil sold to Firm 


X, and include in its crude oil receipts 
the volumes of crude oil received from 
Firm X and retained for refining? 

(2) After acquiring the crude oil from 
Firm X, how should Cities treat the cost 
of that crude oil for purposes of 10 CFR 
212.83? 

(3) Does the described reciprocal sales 
agreement comply with all other DOE 
regulations and other applicable law? 

Discussion 

In a lawful matching purchase and 
sale or exchange transaction in which a 
differential other than quality or 
location is given effect in establishing 
the exchange ratio, the actual volumes 
and costs of crude oil given up by one 
party to the transaction may be 
excluded from that firm’s crude oil 
receipts and costs, and the actual 
volumes and costs of the crude oil 
received by that party may be included 
in that firm’s crude oil receipts and 
costs. However, the lawfulness of Cities* 
proposed reciprocal sales agreement 
with Firm X cannot be determined in the 
interpretive process. 

The crude oil pricing system was first 
instituted by the Cost of Living Council 
pursuant to the Economic Stabilization 
Act of 1970, as amended, Pub. L 91-379 
(August 15,1970) 1 and was 
subsequently adopted by the Federal 
Energy Office, a predecessor to the DOE 
on January 15,1974 at 10 CFR Part 212, 
Subpart D. 39 FR 1924 (January 15,1974). 
This pricing system, which initially wa9 
a two “tiered” or “price level” program 
and which currently involves three 
separate tiers or price levels for crude 
oil, was needed to minimize the 
economic impact of rising oil prices, and 
yet provide continuing incentives for 
increased crude oil production. 

However, the difference in access by 
refiners to controlled and uncontrolled 
crude oil prices resulted in disparate 
prices of finished products. As a means 
of solving the problem of a “tier” crude 
oil pricing system, the agency 
promulgated the domestic crude oil 
allocation program, or entitlements 
program. 39 FR 42246 (December 4, 

1974). The rationale and operation of 
that program as envisioned by the 
agency was set forth in Cities Service 
Co. v. FEA, 529 F.2d 1016 (TECA 1975), 
which upheld the validity of the 
program. The Court stated: 

The basic purpose of the Entitlements 
Program was to spread the benefit of access 
to old price-controlled oil and the burden of 
dependence on uncontrolled oil among all 
sectors of the petroleum industry, all regions 
of the country, and among all consumers of 


1 12 U.S.C. § 1904 note (1976) (expired April 30. 
1974). 
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petroleum products, while retaining the 
incentives for increased production and anti- 
inflationary measures which the two-tier 
price system provided. 

The Entitlements Program essentially 
requires petroleum refiners to shift their over¬ 
all reliance on controlled or uncontrolled oil 
to a more balanced position among all the 
refiners. A refiner must, under the 
Entitlements Program, have one entitlement 
for each barrel of old oil which it refines 
during any month. The FEA issues a certain 
number of entitlements to each refiner each 
month, based on that refiner's proportionate 
share of all old oil refined on a nation-wide 
basis, adjusted somewhat by the small 
refiner bias. The program thus commenced on 
the premise that ail refiners should be 
including an equal proportionate share of 
price-controlled oil in their refinery runs each 
month. 

Entitlement purchase obligations are 
imposed on a refinery when, on the basis of 
information supplied to the FEA. it has been 
determined thaf the refiner was running more 
old oil as a percentage of its total crude oil 
refinery runs than the national average and 
consequently does not have sufficient 
entitlements for all of the old oil it has refined 
during that month. Those refiners with less 
old oil in their refinery runs than the national 
average would receive more entitlements 
than necessary for compliance, which they 
may sell to those refiners which have 
purchase obligations under the regulations. 
(Footnotes omitted). 

Id. at 1021. See also Pasco. Inc . v. FEA. 
525 F. 2d 1391 (TECA 1975). This system 
of cost equalization enabled refiners 
with a limited access to lower priced 
domestic crude oil to achieve a cost of 
crude oil comparable to a refiner with a 
greater access to lower priced domestic 
crude oil, since a refiner’s cost of crude 
oil must include the value of any 
entitlements benefits or obligations that 
it incurs. See § 211.07(m). 

Section 211.67{g)(l) governs the 
treatment of exchanges of crude oil for 
entitlements purposes and provides: 

Subject to the provisions of paragraph [(g)] 
(3) below, in any exchange of crude oil in 
which only quality and location differentials 
are given effect in the calculation of the 
exchange ratio, or in any matching purchase 
and sale transaction which has the same 
effect as such an exchange, no volumes of 
domestic crude oil shall be deemed to have 
been transferred. Any volumes of domestic 
crude oil exchanged away or sold pursuant to 
any such exchange or matching purchase and 
sale transaction shall be considered as 
having been retained by the refiner or other 
firm that has so exchanged away or sold such 
volumes, regardless of the volume of crude oil 
received or purchased by that refiner or other 
firm in such exchange or transaction. 

The provisions of § 211.67(g)(1) 
therefore apply to those exchanges or 
matching purchases and sales in which 
only quality and location differentials 
are given effect in the computation of an 
exchange ratio. If a differential factor 


other than quality and location is given 
effect in a lawful matching purchase and 
sale or exchange transaction, the actual 
volumes and costs accruing to the crude 
oil will be transferred by the parties. 
Thus, under Cities’ proposed 
transaction, the party to the transaction 
that sold controlled domestic crude oil 
for stripper well crude oil, would have at 
the completion of the transaction, 
stripper well crude oil at the price paid 
for that crude oil. Similarly, the other 
party to the transaction would have 
price controlled crude oil at the price 
paid for that crude oil. Both parties to 
the transaction would also be required 
to transfer lawful certifications for their 
respective volumes of crude oil pursuant 
to § 212.131(a). if the firm involved is a 
crude oil producer, or § 212.131(b), if the 
firm is acting as a crude oil reseller. 

In order for such a transaction to be 
treated as a matching purchase and sale 
or exchange transaction, in which a 
factor other than quality or location is 
given effect, both parties must agree that 
the actual crude oil costs and volumes, 
along with the appropriate certification 
for the crude oil under § 212.131 are to 
transfer upon the completion of the 
transaction. A clear statement to this 
effect in the contract for the sale or 
exchange signed by both parties or any 
other agreement signed by both parties, 
prior to the execution of the transaction, 
is required and assures that the parties 
would each treat the transaction in the 
same manner for purposes of § 211.67(g) 
and § 212.131. 

In reporting the effects of a lawful 
purchase and sale or exchange 
transaction in which crude oil volumes 
and costs transfer, a refiner is required 
to compute the net costs for the acquired 
crude oil under the provisions of 
§ 212.83. Any sales revenues received 
from entitlements sold as a result of 
such a transaction must be subtracted 
from the cost of crude oil, as described 
in § 211.67(m). 

In the instant case. Cities has 
presented a proposed reciprocal sales 
agreement which it has entered into 
with Firm X. Although the agreement 
itself is clear concerning the costs of the 
crude oil involved and the treatment of 
the crude oil certifications for the 
volumes of crude oil to be sold in 
conformance with § 212.131, there is 
some question concerning Cities’ 
acquisition cost for the crude oil which 
it proposes to sell to Firm X as well as 
questions involving the source of Firm 
X’s crude oil, and the rationale behind 
the below market price for the stripper 
well crude oil sold to Cities. Therefore, 
the lawfulness of the proposed 
agreement cannot be determined in the 


interpretive process because many 
pertinent portions of the transaction are 
factually unclear. The interpretive 
process is not designed to make factual 
determinations when significant facts 
are unclear and cannot be clarified in 
this process, if these facts are critical to 
the result. Accordingly, the question of 
whether the proposed reciprocal sales 
agreement constitutes a lawful matching 
purchase and sale transaction in which 
a differential factor other than quality 
and location will be given effect, cannot 
be addressed within the narrow 
parameters of the interpretive process. 

Whether this type of transaction 
would be lawful would involve an 
analysis of all of the facts of a 
transaction in conjunction with many 
aspects of the Mandatory Petroleum 
Allocation and Price Regulations, as 
well as other provisions of law. Some of 
the regulations and other laws that 
might make such a transaction unlawful 
are set forth below. 

Section 210.62(c) provides: 

Any practice which constitutes a means to 
obtain a price higher than is permitted by the 
regulations in this chapter or to impose terms 
or conditions not customarily imposed upon 
the sale of an allocated product is a violation 
of these regulations. Such practices include, 
but are not limited to devices making use of 
inducements, commissions, kickbacks, 
retroactive increases, transportation 
arrangements, premiums, discounts, special 
privileges, tie-in agreements, trade 
understandings, falsification of records, 
substitution of inferior commodities or failure 
to proride the same services and equipment 
previously sold. 

Therefore, any activity that results in a 
firm obtaining a higher price than that 
permitted in the regulations is 
prohibited. For example, if one party to 
an alleged matching purchase and sale 
transaction receives an unexplained 
discount from the market price of 
uncontrolled domestic crude oil, while 
selling its own controlled domestic 
crude oil at its maximum lawful price, 
the difference between the uncontrolled 
crude oil’s market value and the 
discounted price could be extra 
consideration above the maximum price 
for the controlled crude oil. 

Similarly, depending upon the source 
of the domestic crude oil in any such 
reciprocal sales agreement, the producer 
price rule set forth at 10 CFR Part 212, 
Subpart D, or the crude oil reseller price 
rule, set forth at 10 CFR Part 212, 
Subpart L, may have been violated as a 
result of one firm’s receipt of 
consideration in excess of its maximum 
lawful price. 

In addition, § 210.62(b) provides in 
pertinent part: 
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No supplier shall engage in any form of 
discrimination among purchasers of any 
allocated product. For purposes of this 
paragraph, "discrimination** means extending 
any preference or sales treatment which has 
the effect of frustrating or impairing the 
objectives, purposes and intent of this 
chapter or of the Act 4 * *. 

The sale by any firm of crude oil that is 
uncontrolled in its first sale at a price 
that is substantially below the market 
value for that crude oil may constitute 
the type of price discrimination 
discussed in § 210.62(b). If such a sale 
should be made as part of a purported 
matching purchase and sale transaction 
in which a differential other than quality 
and location is given effect, it could 
render the entire transaction unlawful. 
Moreover, if the seller of the unusually 
low priced uncontrolled domestic crude 
oil were a crude oil reseller, the 
transaction might constitute price 
discrimination pursuant to § 212.183(a) 
which provides that a “reseller shall not 
unreasonably discriminate or grant 
unreasonable preferences in the pricing 
of crude oil among its purchasers.** 

Section 212.131(c) of the certification 
provisions may apply in certain 
exchange situations. That provision 
makes unlawful the sale of domestic 
crude oil without a proper certification. 
Receipt of an allegedly valid 
certification does not relieve the 
purchaser of its responsibility under the 
law. Actual knowledge of improper 
certifications or acts which facilitate the 
transfer of false certifications may 
present violations of criminal laws 
prohibiting false statements to federal 
departments and agencies, 18 U.S.C. 

1001, or conspiracy to commit such acts, 
18 U.S.C. 371. 

Section 211.67(j) concerns the monthly 
reports of crude oil runs and products 
produced which are required of refiners. 
That regulaton provides in pertinent 

part; 

(1) Refiners and eligible firms shall correct 
any errors contained in reports Died pursuant 
to § 211.66 by filing an amended report for the 
particular month * * \ 

• « « • * 

(3) For purposes of this paragraph, errors 
required to be corrected by the filing of 
amended reports Include (i) clerical errors, 
and (ii) inaccurate estimates as to the 
domestic crude oil pricing composition of a 
particular volume of crude oil where the 
refiner had no basis, in prior experience or 
otherwise, on which to make that estimate. 

This regulation creates a*continuing 
obligation to correct inaccurate 
certifications whenever discovered. A 
firm may not rely on its actual 


knowledge of certifications at a given 
time in the past, but rather must update 
the monthly reports any time an error is 
discovered. 

Section 205.202 is a general regulation 
which provides: 

Any practice that circumvents or contravenes 
or results in a circumvention or contravention 
of the requirements of any provision of this 
chapter or any order issued pursuant thereto 
is a violation of the FEA regulations stated in 
this chapter. 

This provision may limit conduct not 
explicitly covered by more specific 
regulations. Section 205.202 also 
authorizes the agency to review the 
substance of any transaction to assure 
that the transaction is indeed lawful and 
not undertaken merely to contravene the 
requirements of the Mandatory 
Petroleum Allocation and Price 
Regulations. 

Therefore, firms entering into a 
purported matching purchasing and sale 
or exchange transaction in which a 
factor other than quality or location is 
allegedly given effect in the computation 
of the exchange ratio, may be actively 
engaging in unlawful conduct, or acting 
as an accessory or co-conspirator to 
violations of the law, if either firm knew 
or should have known that certifications 
exchanged in a transaction were invalid 
in light of the unusually low price of any 
uncontrolled domestic crude oil offered 
in the exchange, since such crude oil 
may have unlawfully priced under Part 
212, Subparts D or L or improperly 
certified under §212.131. Furthermore, if 
subsequent titleholders to any 
controlled crude oil sold in such a 
transaction are engaged in a scheme to 
obtain and sell controlled crude oil in 
order to falsify crude oil certifications, 
the firm selling the controlled crude oil 
may also be liable as an accessory or 
co-conspirator in such a scheme. 

Accordingly, in a lawful matching 
purchase and sale or exchange 
transaction in which a differential other 
than quality and location is given effect 
in the computation of an exchange ratio, 
the actual volumes and costs of crude oil 
given up by one party to the transaction 
may be excluded from the firm’s crude 
oil receipts and costs, and the actual 
volumes and costs of the crude oil 
received by that party may be included 
in the firm’s crude oil receipts and costs. 
However, the lawfulness of Cities* 
proposed reciprocal sales agreement 
with Firm X cannot be resolved in the 
interpretive process. 


Issued in Washington, D.C, on November 
13,1980. 

Lona L Feldman, 

Acting Assistant General Counsel for 
Interpretations and Rulings. 

Interpretation 1988-44 

To: Basin, Inc. and St. Joe Petroleum 

Corporation 

Regulation Interpreted: 10 CFR 211.63 
Code: GCW-AI-Part 211, Subpart C; 

Supplier/Purchaser Rule; Termination 

of Supplier/Purchaser Relationship 

Facts 

Basin, Inc. (Basin) is a crude oil 
reseller that purchases crude oil from 
producers and transports and resells 
that crude oil to refiners and other 
resellers. St. Joe Petroleum Corporation 
(St. Joe) and Anadarko Production 
Company (Anadarko) are crude oil 
producers. St. Joe and Anadarko sold 
stripper well crude oil to Tesoro Crude 
Oil Company (Tesoro) under supplier/ 
purchaser relationships maintained 
pursuant to 10 CFR 211.63 until 1979 
when each notified Tesoro of 
termination of their relationship 
pursuant to § 211.63(d)(1)(h). Each 
producer effected that termination in 
order to begin selling its crude oil to 
Basin, which in turn sold that crude oil 
to a small refiner or sold it for resale to 
a small refiner. 

St. Joe formally notified Tesoro of the 
termination of their supplier/purchaser 
relationship by a letter dated June 13, 
1979, in which it cited § 211.63(d)(1)(h) 
as the applicable regulatory provision. 
Anadarko notified Tesoro of its 
termination by a letter dated April 27, 
1979, also specifically citing 
§ 211.63(d)(1)(h) as the applicable 
regulatory provision. Tesoro responded 
to Anadarko and St. Joe with written 
notices which stated that it deemed the 
termination provisions of 
§ 211.63(d)(l)(ii) and (iii) to be 
conjunctive, and that Tesoro was 
therefore entitled to meet any lawful 
bona fide price offered by Basin in 
excess of the current price being paid for 
the crude oil by Tesoro. 

In their submission, Basin and St. Joe 
request an interpretation that 
§ 211.63(d)(1)(h) was independent of 
§ 211.63(d)(l)(iii) when St. Joe and 
Anadarko gave notice of termination of 
their supplier/purchaser relationships 
with Tesoro. 1 


1 Section 211.63(d) has been amended effective 
October 1.1960. However. Basin and St. ]oe request 
an interpretation of the regulation which was 
applicable in April and June 1979 when Anadarko 
and St. Joe. respectively, effected notice of 
termination of their supplier/purchaser 
relationships with Tesoro. 
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Issue 

Did § 211.63(d)(l)(ii) apply 
independently to permit St. Joe and 
Anadarko to terminate their supplier/ 
purchaser relationships with Tesoro in 
April and June 1979 without regard for 
§ 2H.03(d)(l)(iii)? 

Interpretation 

Section 211.63(d). which was adopted 
effective June 11.1976, specifies four 
distinct ways in which a crude oil 
supplier/purchaser relationship may be 
terminated. Accordingly. §§ 211.63(d)(1) 

(ii) and (iii) are applied independently. 
Therefore. Tesoro was not entitled to an 
opportunity to retain its supplier/ 
purchaser relationships with Anadarko 
and St. Joe, which would have been 
permitted under the provisions of 
§ 211.63(d)(l)(iii). 

The Mandatory Petroleum Allocation 
Regulations in effect during the relevant 
period provide for the maintenance of 
supplier/purchaser relationships, and 
further provide for termination of such 
relationships under certain conditions. 
Section 211.63(d)(1), the applicable 
regulation governing termination of 
crude oil supplier/purchaser 
relationships at the time St. Joe and 
Anadarko notified their purchaser of 
termination, provided in pertinent part: 

Any supplier/purchaser relationship 
established under paragraph (b) of this 
section may be terminated as follows: 

(i) at the option of the purchaser, as 
evidenced by its written consent thereto 
together with notice of the termination date 
given to the producer, provided all 
subsequent purchasers of the crude oil 
involved have consented to such termination 
in writing; 

(ii) by a producer with respect to any crude 
oil produced from a stripper well lease (as 
defined in 5 212.74 of Part 212 of this 
chapter), provided that the production from a 
stripper well lease is upon termination 
immediately sold or sold for resale to any 
small refiner and continuously thereafter 
supplied to that small refiner purchaser for 
processing by that small refiner; and 

(iii) by a producer (as defined in Part 212 of 
this chapter), if the present purchaser as to 
any crude oil subject to a supplier/purchaser 
relationship refuses, within a fifteen day 
period after receipt of written notice of any 
bona fide written offer made by another 
purchaser to purchase such crude oil at a 
lawful price above the price paid by the 
present purchaser, to meet that offer. 

(iv) by a producer (as defined in Part 212 of 
this chapter) as to a reseller purchasing crude 
oil from that producer Provided That: (The 
regulation proceeds to enumerate several 
conditions generally requiring that the 
subject crude oil continue to be supplied to 
the same refiner, but permitting a producer to 
substitute resellers with consent of the 
refiner, unless the proposed new reseller 
offers the same or lower transportation and 


handling charges in which case no consent is 
required.J 

Section 211.63(d)(1) describes four 
circumstances in clauses (i) through (iv) 
in which a supplier/purchaser 
relationship established under 
§ 211.63(b) may be terminated. Each 
clause Is complete in itself and 
describes conditions of termination 
without reference to the other clauses. 
The first provides that the relationship 
may be terminated upon written consent 
of the purchaser of the crude oil 
concerned and all subsequent 
purchasers in the chain of supply. The 
second clause provides that a producer 
of crude oil from a stripper well lease 
may terminate a supplier/purchaser 
relationship if the crude oil concerned is 
sold or sold for resale to a small refiner 
immediately and continuously 
thereafter. The third clause permits a 
producer to terminate a supplier/ 
purchaser relationship if it receives a 
bona fide written offer to purchase the 
crude oil concerned at a lawful price 
that is higher than the price being paid 
by the present purchaser, and the 
present purchaser fails to meet that 
higher bona fide offer within 15 days 
after written notice of the offer. The 
fourth clause permits a producer to 
terminate a supplier/purchaser 
relationship by substituting a reseller 
between it and the refiners of the crude 
oil concerned when the refiners consent, 
or without such consent if the 
transportation and handling charges of 
the proposed new reseller do not exceed 
those of the current reseller and the new 
reseller offers to supply the subject 
crude oil to the refiners involved. 

Basin and St. Joe ask whether the 
word "and/’ at the end of the second 
clause, means that clauses (ii) and (iii) 
must be read together so that a producer 
of stripper well lease crude oil would be 
required to meet the conditions of both 
clauses in order to terminate a supplier/ 
purchaser relationship involving that 
crude oil Section 211.63(d)(1) introduces 
the methods of termination and is 
immediately followed by the four 
separate subordinate clauses (i) through 
(iv). Those clauses are separated by 
drafting, by their enumeration and also 
by their express terms which are not 
interdependent. Absent any further 
expression or reference that would 
support a joint reading of (ii) and (iii). 
the term "and" does not require such a 
reading. It is simply a term of transition. 

Section'211.03(d)(l)(ii) originated as a 
proposal to permit any seller of crude oil 
to terminate a supplier/purchaser 
relationship if the crude oil was 
thereafter supplied to a small refiner. 
Notice, Amendments to Crude Oil 


Supplier/Purchaser Rule, 41 FR 16662 
(April 21.1976). That notice contained a 
proposal that would have also permitted 
any seller of upper tier or stripper well 
crude oil to terminate its supplier/ 
purchaser relationship if the current 
purchaser failed to meet a bona fide 
offer of a lawful price above the price 
that was being paid by the current 
purchaser. These two proposed methods 
of termination were clearly separate and 
distinct, as demonstrated by the 
statement that: 

A seller of crude oil would also be 
permitted to terminate a supplier/purchaser 
relationship where (1) the crude oil involved 
is thereafter supplied to a small refiner with a 
refinery capacity of 50,000 barrels per day or 
less or (2) the crude oil involved in (sic) new 
or stripper well oil and the present purchaser 
refuses after notice by the seller, to meet any 
bona fide offer made by another purchaser to 
purchase such crude oil at a lawful price 
above the price paid by the present 
purchaser. 

41 FR at 16663. 

Most comments received in response 
to this proposal were unfavorable and it 
was therefore issued in modified form. 
The preamble to the final amendments 
addressed the unfavorable comments, 
and explained the termination provision 
in its final form, with the following 
statement: 

Taking these comments into consideration 
and weighing the concern of the refiners for 
assured sources of domestic supplies against 
the problems encountered by producers 
locked into undesirable supplier/purchaser 
relationships. FEA is adopting this proposal 
in a modified form for stripper well 
producers. 

The amendments adopted hereby In this 
regard provide that a producer may terminate 
a supplier/purchaser relationship for any 
stripper well production if that production 
will immediately upon termination be sold to 
or sold for resale to a small refiner (as 
defined in § 211.02, i.e., with a refinery 
capacity not exceeding 175,00 barrels per 
day), for processing by that small refiner. 

FEA believes that adoption of the proposal 
limited to stripper well production will 
minimize its possiblity that the undesirable 
supply disruption effects mentioned by 
refiners in the comments may occur, while 
offering the benefits of greater marketing 
flexibility to the largest member of producers 
and thereby serving to alleviate potential 
distortions in the domestic crude oil market 
generally. FEA also believes that modifying 
this proposal to allow stripper well producers 
to terminate a relationship in order to supply 
any refiner with a refinery capacity not 
exceeding 175,000 barrels per day rather than 
50.000 barrels per day will give such 
producers additional flexibility while 
avoiding any discrimination among small 
refiners as defined in the EPAA. 

41 FR 24338. 39 (June 16.1976). 
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It is therefore clear from the preamble 
that the agency did not intend to make 
termination more difficult for producers 
of stripper well crude oil. A joint reading 
of §5 211.63(d)(1) (ii) and (iii) would be 
clearly contrary to the preamble 
statement that these provisions were 
intended to offer marketing flexibility to 
producers of stripper well crude oil. 

Accordingly, at the time St. Joe and 
Anadarko notified Tesoro of termination 
of their supplier/purchaser relationships 
with Tesoro. § 211.63(d)(1)(H) applied 
independently of § 211.63(d)(l)(iii). 

Issued in Washington, D.C., on November 

14. 1980. 

Lona L. Feldman, 

Acting Assistant General Counsel for 
lnirrjjretatfons and Rulings. 

interpretation 1980-15 

To: Robert A. Henderson, et al. 1 
Rules and Regulations Interpreted: 10 

CFR 211.51; Ruling 1975-8 
Code: Definition of Wholesale 

Purchaser-Reseller 

Facts 

The Union Oil Company of California 
(Union) supplies refined petroleum 
products to Robert A. Henderson, et al.. 
eighteen consignees (the Union 
consignees) operating in California. All 
of the consignees, except two, operate 
pursuant to the terms and conditions of 
a “Commercial Consignment 
Agreement" The remaining two Union 
consignees conduct business pursuant to 
a Wholesale Consignment Agreement" 
which was the predecessor agreement to 
the Commercial Consignment 
Agreement and is identical in all 
respects relevant to a determination of 
wholesale purchaser-reseller status. 2 

The agreements provide that the 
consignees will handle, advertise for 
sale and sell within prescribed 
geographic areas those products 
provided by Union as consignor. Union 
retains title to all consigned products 
until the products are sold by the 
consignees, at which time the 
consignees are entitled to commissions 
specified in Union’s applicable schedule 
of commissions. 

The agreements further provide that 
the consignees are obligated to sell the 
consigned products at prices established 
by Union; use their best efforts to 


' Conan Fuel Service Inc.; Richard H. James. 
William L Harrington; D. D. Small; Harold R. 
Justice: Stohlman & Rogers Inc.; lames C Stanley: 
Clen H. Rofssel; Mount Hood Oil Co. Inr..; Eugene 
Toney Inc,: Lawrence M. Renner. Maui Petroleum 
Co. Ino; Victorville Oil Co. Inc.; Joseph H. Weese; 
George U Cooper; William Beach; W. D. Sniith. 

? Because the relevant provisions are essentially 
the same, the eighteen individual agreements 
between the consignees and Union will be 
considered together. 


promote the sale of the products; 
furnish, maintain and operate trucks and 
other equipment; hire, pay the wages of 
and maintain sole responsibility for 
necessary employees; bear expenses 
incurred in the handling, storage, 
transportation and distribution of the 
consigned products; indemnify Union for 
any liability arising from operation of 
any workmen’s compensation, 
unemployment, pension or retirement 
program; pay all license and other fees 
incident to the business; assume 
responsibility for loss or damage to the 
consigned products; and keep accurate 
records of all consigned products. 

Union, as consignor, is obligated by 
the terms of the agreement to deliver 
whatever quantity of product each 
consignee requires for sale and to pay 
the scheduled commissions for product 
sold. 

The consignees seek classification 
under the Mandatory Petroleum 
Allocation Regulations as wholesale 
purchaser-resellers. Such a 
classification would entitle them to 
receive a base period allocation of 
motor gasoline from Union pursuant to 
10 CFR 211.9. 

Issue 

Are the Union consignees wholesale 
purchaser-resellers as defined in 10 CFR 
211.51 of the Mandatory Petroleum 
Allocation Regulations? 

Interpretation 

The Union consignees that sell and 
distribute motor gasoline under the 
Commercial Consignment Agreement 
and Wholesale Consignment Agreement 
are wholesale purchaser-resellers, as 
that term is defined in 10 CFR 211.51. 

A wholesale purchaser-reseller is 
defined in 10 CFR 211.51 as "any firm 
which purchases, receives through 
transfer, or otherwise obtains (as by 
consignment) an allocated product and 
resells or otherwise transfers it to other 
purchasers without substantially 
changing its form." 

The phrase "as by consignment" in 
the definition of wholesale purchaser- 
reseller, was discussed in Ruling 1975-8. 
40 FR 30037 (July 17,1975). That Ruling 
determined that firms which obtain and 
resell or otherwise transfer allocated 
products are not automatically excluded 
from the definition of wholesale 
purchaser-reseller merely on the ground 
that they fail to take legal title to the 
product. Those consignees which have a 
substantial degree of operational 
independence in the conduct of their 
business of transfer and sale of a 
supplier’s products (rather than merely 
providing a distribution service between 
the supplier and the supplier’s 


customers or functioning like an 
employee of the supplier) fully qualify as 
wholesale purchaser-resellers. See 
Remington Blue Flame. Interpretation 
1979-6, 44 FR 29431 (May 21.1979); 
Kellermyer's Inc.. Interpretation 1977- 
39. 42 FR 61271 (December 2,1977). 

Ruling 1975-8 further provides that the 
following characteristics will qualify a 
consignee as a wholesale purchaser- 
reseller: (a) appropriate facilities and 
equipment for the conduct of the 
business of selling and distributing his 
supplier’s products: (b) responsibility, 
independent of his supplier for internal 
financial management and physical and 
other administrative operations; (c) 
responsibility for expenses and 
liabilities arising from and connected 
with the business of transfer and sale of 
his supplier’s products; and (d) 
independent control over the disposition 
of the allocated product, including the 
right to enter into and terminate 
relationships with customers rather than 
solely being restricted to distributing 
product to customers designated by the 
supplier. In order to qualify as a 
wholesale purchaser-reseller, however, 
all four of the preceding requirements 
need not be met. 

In order to determine the status of 
these eighteen Union consignees it is 
necessary to determine whether they 
have a "substantial degree of 
operational independence". In this case, 
the eighteen Union consignees do 
possess a significant measure of 
operational autonomy in distributing 
and selling Union's petroleum products. 
They are responsible for essentially all 
aspects of conducting their respective 
businesses. They do not simply provide 
a delivery service, but rather, actively 
solicit customers for consigned products, 
negotiate terms and conditions for sales, 
own the trucks used to deliver the motor 
gasoline, hire necessary employees and 
pay the expenses of delivery. Indeed, 
the obligations imposed on the 
consignees by the agreement with Union 
fully satisfy die first three elements in 
Ruling 1975-8. The only restrictions 
imposed by the agreements are that the 
consignees must account for the 
consigned products and sell the 
products at authorized prices. There is 
no limitation expressed regarding sales 
to particular customers or in specified 
amounts. Instead, the agreement urges 
the consignees to develop sales and 
states that Union will provide product in 
"such quantity * * * as consignee 
requires for sale * * V Commercial 
Consignment Agreement at page 1. 

Moreover, the facts and 
circumstances in this case, as well as 
the relevant contractual provisions 
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under which these eighteen consignees 
operate, are in all pertinent respects 
identical to those of the six Union 
consignees which were the subject of 
Francis O. Scarpulla/Esq., 

Interpretation 1977-17, 42 FR 39960 (June 
6,1977). In ScarpuIJa, supra, it was 
determined that the six Union 
consignees were wholesale purchaser- 
resellers as that term is defined in 10 
CFR 211.51. The agency observed that 
the Union consignees in ScaipulJa 
possessed a full measure of authority in 
distributing and selling Union’s 
products, as they actively solicited 
customers for consigned products, 
negotiated terms and conditions for 
sales, and drafted orders. 

Similarly, in this case the eighteen 
Union consignees solicit customers, 
negotiate terms for sales, draft orders 
and are responsible for all other aspects 
of conducting their respective 
businesses. 

Accordingly, the eighteen Union 
consignees are wholesale purchaser- 
resellers as that term is defined in 10 
CFR 211.51 and explained in Ruling 
1975-8, and are therefore entitled to a 
base period allocation of motor gasoline 
from Union pursuant to S 211.9. 

Issued in Washington. D.C., on November 
14.1980. 

Lona L. Feldman, 

Acting Assistant General Counsel for 
Interpretations and Rulings. 

Interpretation 1980-46 

To: State of Alaska 
Regulations Interpreted: 10 CFR 

§ 212.73, 212.74 

Code: GCW-PI—Posted Price: Offshore 

Posted Price; Gravity Differential 

Facts 

The State of Alaska leases state- 
owned property for crude oil production 
in the Cook Inlet Basin of Alaska, and 
receives royalty oil in kind from the 
lessee-operators. Alaska is therefore a 
“producer” of crude oil as that term is 
defined in 10 CFR 212.31, and is 
governed by the price regulations at 10 
CFR Part 212, Subpart D of the 
Mandatory Petroleum Price Regulations. 

There are five major crude oil 
producing fields in the Cook Inlet Basin, 
four offshore fields located in the inlet 
und one onshore field. The offshore 
fields are the Granite Point Field, the 
Trading Bay Field, the McArthur River 
Field and the Middle Ground Shoal 
Field. The fifth producing field in the 
Cook Inlet area is the Swanson River 
Field, located on the east side of the 
inlet. Crude oil from the offshore fields 
is produced from production platforms 
which are linked to onshore production 
facilities by platform-to-shore pipelines. 


These pipelines are not common 
carriers. Two common carrier pipelines 
onshore link the crude oil production 
facilities of the Cook Inlet area with the 
refineries and shipping terminals that 
serve the area. The Cook Inlet Pipe Line 
Company operates a common carrier 
pipeline on the west shore where the 
Drift River Terminal is located, and 
provides transportation between that 
terminal and the west side production 
facilities. The Kenai Pipe Line Company 
operates a common carrier pipeline on 
the east shore where the Nikiski 
Terminal is located, and connects that 
terminal and the Swanson River Field, 
the east shore refineries and the east 
side production facilities. 

According to Alaska’s submission, 
prices for the same grades of crude oil 
from the Cook Inlet Basin differ based 
upon the shore to which the crude oil is 
delivered. The posted prices for crude 
oil delivered to the east shore on May 
15,1973, and on September 30,1975, 
were higher than the posted prices for 
the same grade of crude oil delivered to 
the west shore. 

Alaska’s request concerns production 
from the Granite Point Field. This field is 
produced from three platforms known as 
the “Anna,” the “Bruce” and platform 
“C.” 1 The Anna and the Bruce are 
operated by Amoco Oil Company 
(Amoco) on behalf of several firms 
known as the Chakachatna Group. 

These platforms are connected to both 
the east and the west shores of the inlet 
by crude oil and gas pipelines 
constructed by and serving only that 
group. From a time prior to May 15,1973, 
and up to March 1975, the Anna and the 
Bruce platforms were connected only to 
the east shore of the inlet by a long 
crude oil pipeline. That pipeline proved 
difficult and expensive to maintain and 
operate because of the strong tides and 
rough bottom of the inlet. After repeated 
breaks, a new crude oil line to the west 
shore of the inlet was constructed, and 
the old line to the east shore was not 
used after June 1975. Alaska states that 
a gas pipeline also connected the Anna 
and Bruce platforms to the east shore 
and was used continuously for a period 
of time that includes November 1973 
through December 1977 to transport 
entrained condensate, i.e„ condensate 
that is not separated from the gas in 
which it is carried. Alaska contends that 
this unseparated condensate qualifies as 
“crude oil” as defined in § 212.31. 


'Platform “C” is not involved in this request for 
Interpretation, it is operated by Mobil Oil Company 
(Mobil) on behalf of itself and Union Oil Company 
of California (Union), and is connected to the west 
shore by a pipeline constructed and owned by 
Mobil and Union. 


Alaska states that it has continuously 
sold its royalty crude oil from the 
Granite Point Field to Tesoro-Alaska 
Petroleum Corporation, under a 
contractual agreement and court 
approved settlement, from a time prior 
to May 1973 until the present. Alaska 
delivered this crude oil to Tesoro only at 
the east shore of the inlet until March 
1975 when its platform-to-shore pipeline 
was completed to the west shore. 
Alaska then began selling its royalty 
crude oil on the west shore, and 
discontinued use of the platform-to- 
shore crude oil pipeline to the east shore 
after June 1975. However, Alaska states 
that entrained condensate was 
continuously transported through the 
gas line that connects the Anna and 
Bruce platforms to the east shore during 
a period that included September 30, 
1975. This condensate was separated 
and sold on the east shore at prices 
determined under 10 CFR Part 212, 
Subpart D. 

Alaska requests an interpretation of 
the upper and lower tier ceiling price 
regulations at 10 CFR Part 212, Subpart 
D concerning the “posted price” 
component in the calculation of ceiling 
prices. Alaska contends that in 
calculating the ceiling prices for crude 
oil produced from the Granite Point 
Field and delivered on the west shore of 
the Cook Inlet, the “posted price” 
component may be a posting that 
applies to crude oil delivered to the east 
shore. Alaska acknowledges that the 
highest applicable posted prices for 
crude oil delivered on the west shore on 
the base dates of the ceiling price 
regulations were lower than the highest 
postings for delivery on the east shore. 
Nevertheless, Alaska asserts that 
because it was actually selling crude oil 
on the east shore on the base dates, it 
subsequently should be permitted to 
calculate its ceiling prices based on east 
shore postings without regard for the 
fact that the crude oil concerned is 
actually delivered on the west shore. 
Alaska also requests an interpretation 
of § 212.73(c) that would permit it to 
include the 12 cents price adjustment for 
the gravity differential between 40 
degrees API and 34 degrees API when it 
sells Alaska lower tier crude oil that has 
a gravity less than 34 degrees API. 

Issues 

1. May Alaska determine the upper 
and lower tier ceiling prices for crude oil 
produced in the Granite Point Field and 
delivered on the west shore of the Cook 
Inlet, based on posted prices which 
were conditioned upon delivery on the 
east shore? 

2. May Alaska include the 12 cents 
price adjustment for the gravity 
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differential between 40 degrees API and 
34 degrees API when it sells Alaska 
lower tier crude oil that has a gravity 
less than 34 degrees API? 

Interpretation 

Alaska generally may not determine 
the applicable ceiling price for crude oil 
delivered on the west shore of the Cook 
Inlet based on posted prices in effect on 
May 15,1973, and September 30,1975. 
that specified delivery on the east shore 
of the inlet. However, if the east shore 
posted price provides a means for 
determining the difference in value 
when the crude oil is delivered on the 
west shore. Alaska may use the east 
shore posting as adjusted to reflect this 
difference in value. The provisions of 
§ 212.73(c) permit Alaska to charge the 
12 cents cumulative price adjustment 
applicable to crude oil between 40 
degrees API and 34 degrees API, as well 
as the applicable adjustments for each 
degree below 34 degrees API. for crude 
oil that has a gravity below 34 degrees 
API. 

1. Posted Price 

The applicable lower tier ceiling price 
rule for crude oil produced in Alaska 
and California provides: 

In Alaska and California, the lower tier 
ceiling price for a particular grade of 
domestic crude oil in a particular field is the 
sum of: (1) the highest posted price at 6 a.m.. 
local time. May 15,1973. for transactions in 
that grade of crude oil in that field, or if there 
was no posted price in that field for that 
grade of domestic crude oil. the related price 
for that grade of domestic crude oil which is 
most similar in kind and quality in the 
nearest field for which prices were posted; 
plus (2) $1.35 per barrel; plus (3) 2 cents for 
each degree API gravity between 34 degrees 
API gravity and 40 degrees API gravity that 
the domestic crude oil being offered for sale 
is below 40 degrees API gravity, plus (4) 3 
cents for each degree API gravity that the 
domestic crude oil being offered for sale is 
below 34 degrees API gravity [as adjusted by 
§ 212.77).* 

10 CFR 202.73(c). The upper tier ceiling 
price rule applicable to production from 
the Granite Point Field provides: 

The upper tier ceiling price for a particular 
grade of domestic crude oil in a particular 
field is (1) the highest posted price on 
September 30,1975, for transactions in that 
grade of crude oil in that field in September 
1975. or if there was no posted price in that 
field for that grade of domestic crude oil the 
related price for that grade of domestic crude 
oil which is most similar in kind and quality 


*The price adjustments for gravity differentials 
were established in November 1976. 41 FR 48324 
(November 3.1976). Prior to that time, California 
and Alaska crude oil was subject to the lower tier 
ceiling price rule for all domestic crude oil which 
was substantially the same as the rule quoted above 
with the exception of the gravity adjustments. 


in the nearest field for which prices were 
posted; less (2) $1.32 per barrel [as adjusted 
by § 212.77]. 

10 CFR 212.74(b). Thus, determination of 
the upper and lower tier ceiling prices 
applicable to crude oil production from 
the Granite Point Field depends on the 
highest posted price for the same grade 
of crude oil in that field on the base 
dates indicated in the rules. Actual sales 
on the base dates are not required by 
the rules, and therefore Alaska’s sales 
on May 15,1973. and September 30, 

1975, are inmaterial. Alaska need only 
establish the terms of an actual posted 
price that was in effect and applicable 
to the field concerned on the base date 
in order to use that posting as the basis 
for its ceiling price determination. 

“Posted price” is defined in § 212.31 
as “a written statement of crude oil 
prices circulated publicly among sellers 
and buyers of crude oil in a particular 
field in accordance with historic 
practices, and generally known by 
sellers and buyers within the field.” 
“Posted prices" are interpreted in Ruling 
1977-1 as “bona fide public offers of 
general applicability to all crude oil 
producers” in the field concerned. 42 FR 
3628 (January 19,1977). The term 
“posted price.” as used in the ceiling 
price rules, therefore has been 
interpreted to include general offers to 
purchase crude oil. However, a 
particular posted price that specifies 
conditions to the purchase may not be 
used to determine the ceiling price for 
crude oil which does not meet those 
conditions. C/. Spartan Petroleum 
Company . Interpretation 1978-30, 43 FR 
29531 (July 10.1978). 

The ceiling price for offshore 
production has been interpreted to 
include delivery at a point distant from 
the producing platform if it is based on a 
posted price that included delivery to 
that point. Pennzoil Offshore Gas 
Operators, Inc., Interpretation 1978-17, 
43 FR 19828 (May 9,1978). The posted 
price that Pennzoil used to determine its 
ceiling price included delivery to a point 
70 miles from the producing platform. 
The Pennzoil interpretation determined 
that the ceiling price for crude oil 
includes all services that were included 
in the referenced posted price on the 
base date for that tier of crude oil, and 
any reduction of the services that were 
included in the posting on the base date 
must be accompanied by a 
corresponding reduction in the price for 
the crude oil. That interpretation 
explained the application of the price 
rule as follows: 

This rule applies by virtue of the fact that 
the ceiling price for crude oil is established 
with reference to a historic price bulletin 


which provides, either expressly or by 
implication, that price include certain 
customary services, such as delivery. Thus, if 
the prices in the applicable bulletin for 
September 30,1975. are delivered prices, the 
delivery services customarily provided by the 
producer on September 30.1975. in 
connection with its sale of crude oil, must 
continue to be provided to the purchaser if 
the producer wishes to charge the ceiling 
price applicable to that sale. Any reduction in 
such services mu9t be accompanied by a 
corresponding reduction in the sale price. 

Pennzoil at 19827. 

The facts submitted by Alaska in its 
request for interpretation are similar to 
those in the Pennzoil interpretation. 
Alaska is attempting to base its upper 
and lower tier ceiling prices on posted 
prices that were conditioned on delivery 
of the crude oil to a different location 
from the point where Alaska currently 
delivers the crude oil. Alaska 
acknowledges that the higher east shore 
postings specified delivery on that 
shore. Nevertheless. Alaska requests 
that §§ 212.73 and 212.74 be interpreted 
so that the upper and lower tier ceiling 
prices may be calculated using the 
higher posted prices without regard for 
the specified terms of those postings. 
However, as the Pennzoil and Spartan 
interpretations explained, a producer 
may not base its ceiling price 
determination on a particular posted 
price unless it meets the conditions of 
that posting. Accordingly, unless Alaska 
meets the conditions discussed below, it 
may not determine its ceiling price for 
crude oil delivered on the west shore 
based on a posted price that specified 
delivery on the east shore. 

The Pennzoil interpretation also 
explained that a reduction in services 
from those services that were specified 
in the price bulletin on the base date 
must be accompanied by a 
corresponding adjustment of the sale 
price. With respect to Alaska’s 
submission, if the east shore posting 
provides a means for determining the 
difference in value when the crude oil is 
delivered to the west shore of the inlet, 
then Alaska may use the east shore 
posting, adjusted to reflect this 
difference, to determine its ceiling price. 
The posted price, as adjusted, would 
then become the “posted price” 
component in the ceiling price 
calculation. 

II. Gravity Differential 

The royalty oil that Alaska sells from 
the Granite Point Field includes crude 
oil below 34 degrees API. Alaska asks 
for a clarification of the amendment to 
the lower tier ceiling price rule for 
domestic crude oil, effective October 1, 
1976, which established price 
adjustments for gravity differentials 


I 
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below 40 degrees API. That amendment, 
quoted above, provides for the addition 
of 2 cents for each degree API gravity 
below 40 degrees API, and the addition 
of 3 cents for each degree below 34 
degrees API gravity. These provisions 
are expressed in the conjunctive. 

The preamble to this amendment 
states as follows: 

Accordingly, FEA hereby adopts an 
amendment to the lower tier ceiling price rule 
which will permit the ceiling price for “lower 
tier” California and Alaska crude oil to be 
increased by 2 cents per barrel for each 
degree API between 34 degrees API, and 40 
degrees API that it falls below 40 degrees 
API, and by 3 cents per barrel for each degree 
API that it falls below 34 degrees API. 

41 FR 48324 (November 3,1976). 

The purpose of the amendment 
establishing price adjustments for 
gravity differentials is to provide 
increasing positive incentives for 
production of crude oil as the API 
gravity declines below 40 degrees API. It 
was also determined that less incentive 
was needed for gravities above 34 
degrees API than for gravities below 
that level. 41 FR 48324 (November 3, 
1976). Thus, 34 degrees API was 
established as a base level to 
distinguish the 2 cents price differential 
add-on from the 3 cents price 
differential add-on. Therefore, both the 
language and the express purpose of the 
amendment demonstrate that the price 
adjustments from the two base points of 
40 degrees API and 34 degrees API are 
cumulative. 

III. Conclusion 

For the reasons set forth above, 
Alaska may not determine the 
applicable ceiling price for Granite Point 
Field crude oil production delivered on 
the west shore of the Cook Inlet based 
on a posted price that was conditioned 
upon delivery on the east shore unless it 
makes an appropriate adjustment to the 
base date posted price for the east 
shore. In addition, the price adjustments 
for the gravity differentials for Alaska 
crude oil under § 212.73(c) are 
cumulative below 40 degrees API 
gravity, so that lower tier crude oil 
below 34 degrees API gravity may 
receive the 12 cents cumulative price 
adjustment for crude oil between 40 
degrees API and 34 degrees API. 

Issued in Washington. D.C., on November 
25.1980. 

Lona L. Feldman, 

Acting Assistant General Counsel for 
Interpretations and Rulings. 

Interpretation 1980-47 

To: Master Contracting Stevedore 

Association 


Rules Interpreted: 10 CFR 211.103 
Code: GCW—AI—Priority Allocation 

Levels; Cargo, Freight and Mail 

Hauling by Truck, def. 

Facts 

The Master Contracting Stevedore 
Association of the Pacific Coast, Inc., 
(MCSA) is a trade association 
comprised of all stevedore and terminal 
operators located on the West Coast of 
the United States. Members of the 
Association are responsible for 
transferring incoming goods from ships 
to land transportation carriers. A variety 
of vehicles are employed by the 
stevedore and terminal operator 
industry in unloading and loading cargo 
and freight, including forklift trucks, 
straddle carriers, flatbed trucks and 
tractor-trailer rigs. Many of these 
vehicles have either a gross weight 
rating, or an “actual loaded weight 
capacity, M 1 in excess of 20,000 pounds. 

In light of the difficulty that its 
members have experienced in securing 
adequate supplies of motor gasoline, 
MCSA seeks a determination that 
stevedore and terminal operators are 
entitled to a first priority allocation 
under the Mandatory Petroleum 
Allocation Regulations. 

MCSA contends that the definition of 
“truck” set forth in 10 CFR 211.102 
includes within its scope, in addition to 
vehicles with a gross weight rating in 
excess of 20,000 pounds, those vehicles 
having an actual loaded capacity 
exceeding 20,000 pounds. MCSA thus 
asserts that because its members are 
engaged in the hauling of cargo and 
freight by truck, they are entitled to an 
allocation of motor gasoline equal to 100 
percent of their base period use 
pursuant to 10 CFR 211.103(b)(8). 2 


1 MCSA defines “actual loaded weight capacity’* * 
as the “actual weight of the vehicle plus the vehicles 
load capacity.** 

* Under 10 CFR 211.103(a). priority allocation 
levels are only available to end-users that qualify as 
hulk purchasers or wholesale purchaser-consumers. 

The term "bulk purchaser” is defined in 10 CFR 
211.102 which provides: 

"Bulk purchaser" means any firm which is an 
ultimate consumer which, as part of its normal 
business practices, purchases or obtains motor 
gasoline from a supplier and either (a) receives 
delivery of that product into a storage tank 
substantially under the control of that firm at a 
fixed location, or (b) with respect to use in 
agricultural production, receives delivery into a 
storage tank with capacity not less than 50 gallons 
substantially under the control of that firm. 

The terra "wholesale purchaser-consumer” is 
defined in 10 CFR 211.51 as: 

.. . any firm that is an ultimate consumer which, 
as part of its normal business practices, purchases 
or obtains an allocated product from a supplier and 
receives delivery of that product into a storage tank 
substantially under the control of that firm at a 
fixed location and which either (a) purchased or 
obtained more than 20,000 gallons of that allocated 
product for its own use in agricultural production in 


According to MCSA, a different 
interpretation would contravene the 
purposes of the Emergency Petroleum 
Allocation Act of 1973 (EPAA), as 
amended, Pub. L. 93-159 (November 27, 
1973). 3 

Issue 

(1) Are vehicles having an actual 
loaded capacity in excess of 20.000 
pounds “trucks” within the meaning of 
§ 211 . 102 ? 

(2) Are the transportation operations 
performed by MCSA's members eligible 
for a first priority allocation of motor 
gasoline as “cargo and freight hauling 
by truck” under § 211.103(b)(8)? 

Interpretation 

Members of MCSA that are also bulk 
purchasers or wholesale purchaser- 
consumers are entitled to a first priority 
allocation level of motor gasoline not 
subject to reduction by an allocation 
fraction, to the extent that the vehicles 
used in hauling cargo and freight are 
“trucks” a6 that term is defined in 
§ 211 . 102 . 

The term “truck” is defined in 
§ 211.102 as follows: 

[A) motor vehicle with motive power 
designed primarily for the transportation of 
property or special purpose equipment and 
with a gross vehicle weight rating for a single 
vehicle (the value specified by the 
manufacturer as the loaded weight of the 
vehicle) or the equivalent thereof in excess of 
20,000pounds, or in the case of trucks 
designed primarily for drawing other 
vehicles and not so constructed as to carry o 
load other than part of the weight of the 
vehicle and the load so drown, with a gross 
combination weight rating (the value 
specified by the manufacturer as the loaded 
weight of the combination vehicle) or the 
equivalent thereof in excess of20,000 pounds. 
[Emphasis added.] 

The definition expressly applies to 
both those single vehicles that are 
designed to carry a load and those 
“designed primarily for drawing other 
vehicles” if the weight requirement is 
satisfied. Such motor vehicles are 
“trucks” if specified by the manufacturer 
to possess a gross vehicle weight rating 
in excess of 20,000 pounds or if they 

any completed calendar year subsequent to 1971: lb) 
purchased or obtained more than 50.000 gallons of 
that allocated product in any completed calendar 
year subsequent to 1971 for use in one or more 
multi-family residences; or (c) purchased or 
obtained more than 64,000 gallons of that allocated 
product in any completed calendar year subsequent 
to 1971. 

MCSA has not stated whether its members are 
bulk purchasers or wholesale purcha 9 er-consumi 
but would have to satisfy this condition in order to 
preliminarily qualify for a priority allocation of 
motor gasoline according to the terms of 
§ 211.103(a). 

M5 U.S.C. 751 et seq. (1976). 










Federal • Register / Vol. 45, No. 242 / Monday, December 15. 1980 / Rules and Regulations 82583 


weigh the equivalent of the rating 
specification, i.e., in excess of 20,000 
pounds. The gross weight rating i9 the 
value designated by the manufacture as 
the loaded weight of a single vehicle, or, 
for a vehicle designed to "draw" another 
vehicle, such as the straddle carrier 
described by MCSA, the loaded weight 
of the combination vehicle. 

Since the manufacturer determines 
rating specifications based on a 
cargoless product, the gross vehicle 
weight rating constitutes the 
manufacturer’s judgment regarding the 
“capacity" of its vehicle to transport the 
cargo for which it is designed. However. 
Section 211.102 also permits an 
equivalent rating to be used in 
determining whether a vehicle qualifies 
as a "truck." In the absence of express 
limitations, the "equivalent" of a gross 
vehicle weight rating in excess of 20,000 
pounds would include vehicles with an 
actual loaded weight capacity over 
20.000 pounds. Thus, if the vehicles 
employed by the stevedores and 
terminal operators have either a gross 
vehicle weight rating or an actual 
loaded weight capacity in excess of 
20,000 pounds, they qualify as "trucks" 
for purposes of J 211.103(b). 

Section 211.103(b) provides in 
pertinent part: 

(b) Allocation levels not subject to an 
allocation fraction. One hundred (100) 
percent of base period use for the following 

uses: 

***** 

(8) Cargo and height hauling by truck and 
mail hauling. • • \ 

MCSA contends that the cargo and 
freight hauling activities of its member 
companies entitle them to a priority 
allocation of motor gasoline pursuant to 
§ 211.103(b)(8). "Cargo and freight 
hauling" are defined in $ 211.102 as "the 
transportation of goods in the regular 
course of business." 

As MCSA states in its submission, the 
companies that make up MCSA are 
engaged in, as their primary business 
activity, the transporting of cargo from 
ocean vessels through their warehouses 
to various land transportation vehicles. 
MCSA members thus transport cargo 
and mail in their regular course of 
business. As MCSA observes, the 
extension of priority status to such uses 
of motor gasoline is wholly consistent 
with the objectives set forth in Section 
4(b)(1) of the EPAA. The EPAA 
authorizes allocation and price 
regulations and articulates specific 
purposes for those regulations to 
achieve to the maximum extent 
practicable, including "economic 
efficiency" and the "minimization of 
economic distortion, inflexibility, and 


unnecessary interference with market 
mechanisms." 4 

Accordingly, those members of MCSA 
that are bulk purchasers or wholesale 
purchasers-consumers qualify for a first 
priority allocation of motor gasoline not 
subject to reduction by an allocation 
fraction to the extent that their cargo 
and freight hauling activities are 
performed by "trucks" meeting the 
definitional requirements of § 211.102. 

Issued in Washington. D.C.. on November 
26,1980. 

Lona L. Feldman, 

Acting Assistant General Counsel for 
Interpretations and Rulings. 


Appendix B.— Responses to Petitions for 
Reconsideration 


Petitioner 

Interpretation 

Date of 
response 

Union Texas 

Allied Chemical 

Nov. 14. 

Petroleum Corp.. 

Corp.. 1900-26, 45 



FR 61568 (Sept 



16. 1980). 



Petition for Reconsideration 

Interpretation: Allied Chemical 
Corporation 

Petitioner: Union Texas Petroleum 
Corporation 

Date: November 14,1980 
This responds to your petition on 
behalf of Union Texas Petroleum 
Corporation (UTP) seeking 
reconsideration of Allied Chemical 
Corporation , Interpretation 1980-26, 45 
FR 61568 (September 16,1980.) * 1 For the 
reasons discussed below, we have 
concluded that the petition for 
reconsideration must be denied. 

Interpretations issued by the Office of 
General Counsel of the Department of 
Energy (DOE) may be reconsidered only 
in certain limited circumstances. In such 
cases, the burden is on the petitioner to 
demonstrate that the interpretation was 
erroneous in fact or in law or that the 
result reached in the interpretation was 
arbitrary or capricious. 10 CFR 205.85(f). 

Interpretation 1980-26 concluded that 
UTP may not include costs associated 
with natural gas or natural gas liquid 
gathering facilities and transportation 
lines at its gas plants for purposes of 
5 212.165 and § 212.164(e) due to the fact 
that it was the first seller of natural gas 
liquid products at the plant and has a 


4 EPAA. §§ 4(b)(1)(H) and (I). 

1 The original request for interpretation was 
submitted by Allied Chemical Corporation for and 
on the behalf of its Union Texas Petroleum division 
which owned and operated all of Allied's gas 
processing plants. Since UTP filed the Petition for 
Reconsideration on its own behalf, all references to 
the original request will refer to UTP. 


beneficial interest in the residue gas 
produced from the plant. 

In its petition for reconsideration, UTP 
contends that the beneficial interest rule 
which prevents recovery of costs 
associated with gathering facilities and 
transportation lines is highly 
discriminatory as applied to it because it 
has only a minority interest in the gas 
sold from the plants it operates and is in 
virtually the same economic position as 
gas processors that have no beneficial 
interest in residue gas. UTP further 
states that the only way to avoid such 
discrimination would be for the 
Department of Energy to issue an 
interpretation of § 212.162 which would 
permit recovery of gathering system 
expenses in proportion to a firm’s non- 
beneficial interest in the residue gas. 

The allocation of gathering costs 
between residue natural gas and natural 
gas liquid products which UTP seeks is 
not permitted under the express 
provisions of 10 CFR § 212.162. 

Moreover, the application of the 
beneficial interest rule as explained in 
Interpretation 1980-26 does not have a 
discriminatory effect upon the business 
of UTP. 

Since UTP has failed to demonstrate 
that the interpretation is erroneous in 
fact or in law, or that the interpretation 
is arbitrary or capricious, we deny the 
petition for reconsideration. The denial 
of UTP’s petition for reconsideration is a 
final order of the Department of Energy 
from which petitioners may seek judicial 
review. 


Appendix C .—Cases Dismissed 


Re No. 

Requester 

Category 

Date 

dismissed 

A-4R4 

Nrwweaian 

Prif!« 

Now 

Oil Corp. 


(FR Doc. 00-3871-1 Filed 12-12-80; 8:45 axnj 
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DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

10CFR Part 211 

[Docket No. ERA-R-80-16] 

Motor Gasoline Allocation Revision 

agency: Economic Regulatory 
Administration. Department of Energy. 
action: Final rule. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) is issuing amendments 
to its gasoline allocation program which 
are intended to foster the equitable 
distribution of gasoline. These 
admendments will: 

1. Allow resellers and refiners 
increased flexibility to reassign base 
period volumes of company-operated 
and closed independent retail outlets so 
long as the proportional share of the 
gasoline each supplier provides to 
independent dealers will be preserved. 
The supplier will be permitted to use at 
its discretion the volumes that had been 
supplied to the closed outlets to supply 
new retail outlets or to shift such 
volumes to other existing outlets. If a 
firm reassigns volumes to an outlet in a 
state other than the one from which the 
allocation came, it will be required to 
afford 30 days advance notice to ERA 
which could disallow such a shift. 

2. Not revise the current unusual 
growth adjustment provision. 

3. Permit resellers which receive more 
than one brand of motor gasoline to 
maintain separate allocation fractions 
for their different brands of gasoline 
supplied to purchasers that maintain the 
same respective brands. 

4. Allow state governors to require 
suppliers to shift gasoline supplies 
within states on the same basis that 
suppliers can take such actions. 

5. For purposes of the allocation 
regulations only . classify vehicle leasing 
firms as wholesale purchaser-consumers 
with an allocation level dependent on 
the activity of the vehicle users. 

6. Make other miscellaneous 
revisions. 

date: Effective January 14,1981. 

FOR FURTHER INFORMATION CONTACT: 

William Webb (Office of Public 
Information). Economic Regulatory 
Administration, Room B-110, 2000 M 
Street, NW., Washington, D.C. 20461, 
(202) 653-4055. 

William Caldwell (Office of Regulatory 
Policy). Economic Regulatory 
Administration, Room 7202, 2000 M 
Street, NW., Washington. D.C. 20461, 
(202) 653-3256. 


Alan T. Lockard (Office of Petroleum 
Operations), Economic Regulatory 
Administration, Room 2104. 2000 M 
Street. NW., Washington, D.C. 20461, 
(202) 653-3701. 

William Funk or Joel M. Yudson (Office 
of General Counsel), Department of 
Energy, Room 6A-127,1000 
Independence Avenue SW., 
Washington, D.C. 20585, (202) 252- 
6736 or 252-6744. 

SUPPLEMENTARY INFORMATION: 

I. Background. 

II. Unusual Growth Adjustment. 

III. Refiner and Marketer Flexibility. 

IV. Separate Allocation Fractions. 

V. Miscellaneous Amendments. 

VI. Governors’ Redirection Authority. 

VII. Vehicle Leasing Firms. 

VIII. Allocation Deregulation. 

IX. Procedural Requirements. 

I. Background 

On June 6,1980, the ERA issued a 
notice of proposed rulemaking (45 FR 
40078, June 12,1980) that proposed 
changes to the gasoline allocation 
regulations and requested comments on 
related topics, such as allocation 
deregulation. The proposed revisions 
resulted from concern on the part of the 
ERA that the allocation regulations may 
not be operating in the best manner to 
meet the objectives of the Emergency 
Petroleum Allocation Act of 1973, as 
amended (Pub. L. 93-159, EPAA). After 
publication of the proposal, the ERA 
held public hearings throughout the 
United States and invited both oral and 
written comments from all sectors of the 
economy. 

This final rule will effect some of the 
necessary changes to the allocation 
program. In general these amendments 
attempt to meet the EPAA objectives of 
providing for the equitable distribution 
of gasoline, the preservation of 
competition in the petroleum industry, 
as well as other objectives of that Act. 

We are continuing to evaluate certain 
of the proposed changes. A final rule 
addressing the interim supply rule and 
adjustments and assignments for 
existing and new stations is expected to 
be issued in the near future. The 
rulemaking is continued with regard to 
such issues. 

Many members of the petroleum 
industry, including gasoline refiners, 
wholesalers, and retailers, commented 
on the major issues of the proposals. 
Responses from groups outside the 
petroleum industry were received from 
members of Congress, State and local 
governments, Federal agencies, and non¬ 
petroleum related companies and trade 
associations. In general, non-industry 
respondents addressed only changes 
directly affecting them or those groups 


they represent. The state governments, 
which responded specifically to almost 
every issue, were a notable exception. 

II. Unusual Growth Adjustment 

A. Comments Received 

The notice proposed changes to the 
unusual growth adjustment provision of 
10 CFR 211.104. All classes of 
commenters overwhelmingly opposed 
any change to that provision. There was 
concern over the considerable 
administrative burden and disruption 
such a change would cause with a year 
to go in the program. Some commenters 
stated that a ten percent deductible 
would reduce supplies to firms and 
areas that need it. 

Most refiners commenting on this 
issue were opposed to making any 
change in the current provision. 
Seventeen of twenty-four wholesalers 
were opposed to a change in the 
provision. Twelve of fourteen retailers 
commenting on the issue opposed the 
change as well as others, including the 
U.S. Department of Justice. 

B. Agency Response 

For the reasons cited in the majority 
of comments received, no change to the 
unusual growth adjustment provision is 
being adopted. 

III. Refiner and Marketer Flexibility 

A. Conunents Received 

Most commenters in all categories 
favored additional refiner and 
wholesaler flexibility. This proposal 
would allow both refiners and 
wholesalers greater flexibility in 
transferring supplies from company- 
operated and closed independent 
outlets. The proposed geographic 
limitation on such flexibility received 
attention from commenters. Refiners 
that commented favored no limitation, 
while wholesalers were split among no 
limitation, statewide limitation for 
refiners only, and other smaller 
geographic limitations. The U.S. 
Department of Justice commented that 
the imposition of a geographical 
constraint both may be unnecessary and 
may not promote the competitive 
distribution of gasoline. 

B. Amendments Adopted 

In view of the widespread support, we 
are adopting this provision generally as 
proposed. A firm will be able to reassign 
volumes without advance ERA approval 
from one company-operated retail sales 
outlet to other outlets it supplies and 
from closed independent retail outlets to 
other independent retail outlets. 
Volumes reassigned under this provision 
will create the same rights and 
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obligations as if DOE had issued an 
assignment order. Reassignment of 
volumes supplied pursuant to interim 
supply arrangements under § 211.105(a) 
will not be permitted. 

The volumes from a closed 
independent outlet may be reassigned 
only if the volumes do not transfer to the 
former operator on another site under 
§ 211.106 (c)(1) or (d) or to a successor 
on the same site under § 211.106(f). 

Thus, if a reseller that supplied an 
independent outlet that dosed wishes to 
insure that a reassignment it will make 
to another outlet will remain effective, it 
could attempt to ascertain (1) whether 
the former operator will reestablish the 
business on another site or will adjust 
the allocation at one or more of its other 
locations or (2) whether a successor will 
open on the original site. Any of those 
situations would take precedence over a 
reassignment by the reseller. 

If the former operator of a retail outlet 
that operated two or more stations 
reassigned the volumes to one or more 
of its other locations, then the allocation 
for the closed retail sales outlet will not 
transfer to a successor on the site. There 
has been concern that resellers that 
operate more than one outlet may 
attempt to manipulate the reassignment 
provision to obtain new assignments by 
closing outlets temporarily. For instance, 
a reseller could close a company- 
operated outlet and reassign the 
volumes to another of its outlets. It 
could then agree to supply an 
independent dealer at the original 
location which, because it would not 
succeed to the original allocation, could 
apply for a new assignment for that 
location. This sequence could occur 
even if the refiner-supplier for the 
original location would be unwilling to 
supply the additional product. To 
alleviate this concern, we are providing 
that when firms reassign volumes from 
company-operated outlets that they 
dose to other outlets they operate or 
supply, ERA will limit new assignments 
at the old sites. When such 
reassignments occur, no firm may apply 
for new allocations at the sites of the 
outlets that closed, nor will ERA make 
such assignments, unless all the 
prospective suppliers to the formerly 
closed outlets (including the refiner- 
suppliers to the outlets) are willing to 
supply the outlets. Because no 
application may be made in situations 
involving an unwilling supplier, there 
will be no applications pending within 
k’RA that would trigger in such cases for 
those locations the interim supply 
provisions of § 211.105. 

We are also amending § 211.106(d) to 
clarify the existing provision concerning 


the right to the allocation of a closed 
outlet when there are competing claims 
by the former operator (which did not 
have more than one outlet) and an 
independent successor on the site. The 
regulation provides that when a retail 
sales outlet closes, and the other 
conditions are satisfied, the allocation 
will transfer to the former operator on a 
new site if it reestablishes its business 
while the former site is closed or 
operated by a non-independent 
marketer. 

In addition, reassignments will only 
be permitted if the reassignment will not 
increase any firm’s supply obligations. 
The firm making an adjustment to the 
buse period use of on independent outlet 
will be required to provide a written 
notification of the adjustment, to the 
recipient of the adjustment. For volumes 
shifted among company-operated 
outlets, a firm will be required to 
maintain a contemporaneous written 
record of the adjustment. 

Geographical Limit 

We are not convinced that the 
flexibility should necessarily be limited 
by geographical constraints. However, 
because in certain cases the loss of 
product from an area could leave the 
area with inadequate supply protection. 
ERA will maintain an oversight role. If 
the reassignments are to outlets in a 
state other than the one from which the 
allocations came, firms making 
reassignments will be required to give 30 
days advance notice to the ERA 
Regional Office for the state from which 
the product is taken. Advance 
permission is not required, nor will ERA 
be required to evaluate in detail the 
circumstances behind each notification. 
However, if particular reassignments 
from one state to another would appear 
to cause inequitable distribution, ERA 
will have the discretion to disallow such 
actions. 

Relation to Downward Certification 

In the notice of proposed rulemaking, 
we asked what the proper relationship 
should be between the existing 
downward certification provision in 
§ 211.13(f) and the proposed marketer 
flexibility provision. Section 211.13(f) 
requires a marketer, after it receives an 
upward adjustment, to certify, a 
downward adjustment only to the extent 
its needs have declined, in the past, this 
has been interpreted to mean that after 
an adjustment is made for a firm to 
supply increased needs at a particular 
facility, a downward adjustment would 
be required if its need to supply the 
same facility has been reduced, e.g., if 
the facility has closed. 


The final rule we are adopting today 
will allow firms to reassign volumes 
from closed retail outlets to others. We 
do not believe that particular 
reassignments should be disallowed 
solely because the reseller wishing to 
make the reassignment had received an 
upward adjustment for the closed outlet 
to which it no longer has any need to 
supply product. Thus, we are amending 
§ 211.13(f) to provide that, for retail 
outlets that close in the future. 
reassignments under § 211.106(c) will 
not be impeded by the downward 
certification requirement of § 211.13(f). 

Section 211.106(c) may not be used to 
justify failures to certify downward past 
reductions in need if such action was 
required. Thus, for example, if a retail 
outlet received an assignment of or an 
upward adjustment to a base period use 
since the close of the base period for 
which its supplier received an 
adjustment and it closed prior to the 
effective date of this rule, the supplier 
should have obtained a downward 
adjustment under § 211.13(f). It may not 
reassign such volumes under 
§ 211.106(c). 

In addition, if a retail sales outlet for 
which an upward adjustment has been 
made closes and no reassignment is 
made under § 211.106(c), then a 
downward adjustment will continue to 
be required under § 211.13(f). Similarly, 
if the reassigned volumes are never 
purchased at the location to which they 
are reassigned, the reassignment will be 
invalid. In any month, reassigned 
volumes will be deemed to be purchased 
last. 

IV. Separate Allocation Fractions 

A. Comments Received 

Few comments were received on the 
proposal concerning separate allocation 
fractions. The proposal would allow 
wholesalers to maintain different 
allocation fractions with respect to the 
different gasoline brands they supply to 
outlets. Under existing regulations, all 
outlets, regardless of brand, are required 
to receive product according to the 
wholesaler's, rather than the refiner- 
supplier's. allocation fraction. Nearly all 
commenters either made no comment on 
or approved of the multiple allocation 
fraction proposal. 

The proposal contained a feature that 
would have required suppliers to 
maintain minimum and maximum 
allocation fractions for their unbranded 
purchasers. Commenters, desiring 
maximum flexibility, opposed fixed 
minimum or maximum fractions. One 
commenter stated that requiring a 
minimum allocation fraction for 
unbranded customers equal to the 
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lowest fraction of any of its branded 
customers would impose a substantial 
burden on independent resellers. It 
claimed that it would have to meet this 
requirement by purchasing high-priced 
product on the spot market. 

It was asserted that the requirement 
that resellers not supply product to 
unbranded customers at a fraction 
above the highest fraction that they 
supply product could actually draw 
product out of an area during a shortage. 
For instance, under the proposal, 
resellers with enough product to 
maintain a fraction for their unbranded 
customers higher than the fractions of 
their branded customers would have to 
offer equivalent amounts of product to 
their branded customers. However, 
because of state branding laws and 
contracts against commingling of 
branded product, the only practical 
option the resellers would have would 
be to offer less product to their 
unbranded customers. 

B. Amendments Adopted 

For the reasons stated in the notice of 
proposed rulemaking and in view of the 
comments received in support of the 
proposal, we are adopting it The 
provision will permit resellers which 
receive more than one brand of motor 
gasoline to maintain separate allocation 
fractions for their different brands of 
gasoline supplied to purchasers that 
maintain the same respective brands. 
Marketers will thus be able to supply 
branded independent dealers at the 
same allocation fraction of the refiner- 
supplier of each brand. 

In addition to the arguments raised by 
commenters as to maximum and 
minimum allocation fractions, such 
provisions would add considerable 
complexity to the operation of the rule. 
Thus, neither maximum nor minimum 
fractions for unbranded customers are 
included as a part of this rule. 

As proposed, the final rule will also 
permit resellers maintaining separate 
allocation fractions for separate brands 
to certify adjustments to the supplier of 
branded product which the reseller sells 
under that brand. As a result of this 
change, resellers will be able to pass 
through adjustments to their respective 
branded suppliers that provide the 
branded product rather than prorating 
the certification to all of their suppliers. 
The provision permitting this will be 
included in 10 CFR 211.13(c)(2), the 
general upward certification section, 
rather than in § 211.107 as proposed. 


V. Miscellaneous Amendments 

A. Proposal 

Four miscellaneous amendments were 
proposed. The first would make explicit 
the cross-branding authority of states in 
administering state set-aside programs. 
The second would eliminate the 
authority of local jurisdictions to set end 
user priorities without obtaining state 
approval. The third would allow ERA to 
“fill in“ missing base period months for 
retail outlets that did not purchase 
gasoline in all months of the base period 
year. The fourth would classify as first 
priority the repair, operation, and 
maintenance of common carrier 
telecommunications facilities at ail 
times rather than just during periods of 
substantial disruption of normal service. 

B. Comments Received 

Of the ten state governments 
commenting on the issue, all approved 
of the proposal permitting states to 
assign any prime supplier to supply set- 
aside volumes regardless whether the 
supplier maintains a brand different 
from the firm which would receive it. 

The state set-aside, the states believed, 
was a useful tool to combat shortages 
and should be made as flexible a9 
possible. Refiners generally opposed the 
cross-branding provision. They stated 
that permitting states to direct volumes 
of one brand to firms selling other 
brands would lead to violations of state 
branding law9 and trademark protection 
provisions of supply contracts. 

The amendment to delete the sentence 
permitting local governments and 
suppliers, together to set priorities for 
end users was supported by State 
governments, nine in favor, one against. 
Their position was that end-user 
priorities within a State could be 
handled adequately by the State energy 
offices and that allowing local 
governments to set priorities would be 
unnecessarily confusing and complex. 

C. Amendments Adopted 

The amendments regarding cross¬ 
branding, end user priorities and 
telecommunications services are all 
being adopted as proposed. A specific 
description of each of these 
amendments is set forth in the notice of 
proposed rulemaking. 

The cross-branding authority was 
already provided by § 211.17 and is only 
being made explicit by this amendment. 
We expect that it will be used 
judiciously by the States in meeting 
hardship and emergency requirements 
which could not be met without such 
action. 

In response to commenters’ 
contentions that actions taken under 


this provision would necessarily conflict 
with State branding laws, we believe 
such actions would not. State branding 
statutes typically require disclosure to 
the public of the brand of product that is 
being sold, but generally do not prohibit 
firms from selling different brands of 
product if there is no misrepresentation 
to the purchaser at the time of sale. Our 
regulations do not prevent separate 
identification of or sale of State set- 
aside volumes and thus would not 
conflict with such provisions or similar 
provisions of supply contracts. If there 
are contractual provisions which do 
prohibit firms from selling more than 
one brand of product, then such 
provisions would be superseded by this 
regulation. 

With respect to the amendment 
concerning retailers’ base period 
volumes in “missing months,’’ we are 
deferring resolution of this issue pending 
our general determination on how to 
handle assignments and adjustments for 
retail outlets. 

VI. Governors’ Redirection Authority 

A . Proposal and Comments Received 

We proposed to allow State governors 
to require suppliers to shift gasoline 
supplies within States on the same basis 
that suppliers can presently take such 
actions. 

While few refiners and wholesalers 
commented on this proposal, those that 
did opposed its adoption. They objected 
to a further loss of control over the 
disposition of their supplies. State and 
local government favored this proposal 
as possibly being a useful tool to relieve 
future intrastate shortages. 

B. Amendment Adopted 

We are adopting the proposed change 
to § 211.14(b) which would allow 
governors to require suppliers to shift 
gasoline to alleviate intrastate supply 
shortages. The State set-aside program 
was one of the most effective regulatory 
means of dealing with supply problems 
during the Spring and Summer of 1979. 
Providing States with this additional 
authority should also be an effective 
means of dealing with local imbalances, 
particularly when the State set-aside, 
the first recourse, would be exhausted. 

Ruling 1979-2, which permitted States 
to insulate refiners from DOE review if 
refiners chose to make intrastate supply 
shifts under § 211.14(b), did not 
adequately encourage refiners to take 
such actions. The amendment we are 
adopting today should be a further 
incentive to refiners to attempt actively 
to work with State energy offices to 
alleviate supply problems within States 
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before the States would actually order 
such action. 


VII. Vehicle Leasing Firms 

A. Proposal and Comments Received 


ERA proposed an amendment under 
which Firms engaged in vehicle leasing 
would be classified as wholesale 
purchaser-consumers for purposes of the 
allocation regulations and thus be 
eligible to receive allocations. We 
further proposed creating a separate 
second priority allocation level for 
vehicle leasing Firms of 100 percent of 
base period use subject to an allocation 
fraction. 

Commenters generally were in favor 
of. or did not object to. vehicle leasing 
firms being treated as wholesale 
purchaser-consumers for purposes of the 
allocation regulations. Firms engaged in 
truck and automobile leasing supported 
the proposal with two suggested 
modifications. First, it was stated that 
ERA should only permit those vehicle 
leasing firms which purchase gasoline at 
the wholesale level to be classified as 
wholesale purchaser-consumers. 

Second, it was asserted that the 
proposed second priority allocation 
level for such firms would be unfair to 
those firms which lease vehicles for first 
priority activities, Buch as trucks used 
for mail hauling or cargo and freight 
hauling. It was requested that the 
proposed second priority allocation 
level which would have applied to all 
vehicle leasing activities be deleted and 
that the allocation level for such firms 
be determined with respect to the 
activity of the vehicles involved. 


B. Amendments Adopted 

We are adopting the proposul with the 
above-suggested (manges which we 
believe to be meritorious. Vehicle 
leasing firms that receive gasoline into 
storage tanks substantially under their 
control at a fixed location will be 
deemed to be wholesale purchaser- 
consumers for purposes of the allocation 
regulations. 

The proposed separate second priority 
allocation level for vehicle leasing firms 
will not be adopted. Instead, the 
regulation in § 211.103(a)(3) will 
specifically provide that the allocation 
level for vehicle leasing firms shall be 
determined with reference to the 
activities of the vehicles leased which 
use the motor gasoline and shall be no 
lower than 100 percent of base period 
use subject to an allocation fraction, the 
second priority. For motor gasoline, the 
first priority allocation level i 9 100 
percent of base period use not subject to 
an allocation fraction. Trucks that are 
leased typically are engaged in cargo 


and freight hauling, a first priority 
activity for trucks in excess of 20,000 
pounds, and a second priority activity 
for trucks of less than that, weight. Firms 
leasing autos and trucks for activities 
such as industrial or commercial uses 
would qualify for a second priority 
allocation level. The second priority 
allocation level would also apply when 
the vehicles are leased for activities that 
are not entitled to either a first or 
second priority allocation level, such as 
for personal use. The allocation level for 
automobiles leased is intended to be 
sufficient to restore a full tank of 
gasoline at the end of each lease term 
but is not intended to represent volumes 
that would be used for refueling during 
the term of a lease. 

VIII. Allocation Deregulation 

We also solicited comments on 
whether it was feasible for DOE to 
exempt gasoline from the allocation 
regulations. Many commenters 
addressed this issue. Refiners advocated 
the elimination of both allocation and 
price controls. A number of independent 
marketers opposed immediate 
deregulation until they could obtain 
some type of supply protection. Some 
members of Congress and the U.S. 
Department of Justice also supported 
deregulation. 

In light of the comments received, 
deregulation remains under 
consideration. 

IX. Procedural Requirements 

A. FERC Review 

The Federal Energy Regulatory 
Commission (FERC) was notified of the 
proposed rule and given an opportunity, 
under section 404 of the Department of 
Energy Organization Act, Pub. L. 95-91 
(DOE Act), to the close of the comment 
period to make a determination whether 
the proposed rule may significantly 
affect a matter within its jurisdiction 
under sections 402(a)(1), (b) and (c)(1) of 
the DOE Act. We were notified by the 
FERC on August 20,1980 that it has 
declined to exercise its jurisdiction in 
this matter. 

B. NEPA Review 

In the proposal, we stated lhat the 
agency would take the action necessary 
to comply with the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4321 et seq. 

DOE has concluded that the potential 
environmental impacts associated with 
price and allocation regulations 
concerning motor gasoline were covered 
by the environmental impact statement 
entitled Motor Gasoline Deregulation 
and the Gasoline Tilt. This rulemaking 


does not result in changes in supply and 
distribution patterns such that the 
environmental effects of these revisions 
would be different than the 
environmental impacts discussed in the 
above-named environmental impact 
statement. Therefore, DOE has 
determined that this rulemaking does 
not require a supplement to the above- 
mentioned environmental impact 
statement nor the preparation of any 
additional document. 

C. Executive Order No. 12044 

In accordance with Executive Order 
No. 12044 (43 FR 12661, March 24,1978) 
and DOE*s implementing procedures, set 
forth in DOE Order 2030.1 (44 FR 1032, 
January 3,1979). a draft regulatory 
analysis of the proposal was prepared 
and made available at the time the 
notice was published. The analysis 
contained in the draft regulatory 
analysis of the rules adopted today 
remains valid. 

When a final rule likely to have a 
major impact is published, the summary 
portion of a final regulatory analysis 
should be included, together with a 
statement of how members of the public 
can obtain the supporting 
documentation. It has been determined 
that the issues addressed in this final 
rule are not likely to have a major 
impact under the criteria set forth in 
DOE Order 2030.1. Thus no regulatory 
analysis of these issues is required. 

Although not required, an analysis of 
the rules being adopted will be included 
in the final regulatory analysis 
addressing the issues set forth in the 
proposal that are not dealt with in this 
final rule. That final regulatory analysis 
is expected to be made publicly 
available when we issue the final rule 
dealing with the other proposals 
remaining under consideration. 

(Emergency Petroleum Allocation Act of 1973. 
15 U.S.C. 5 751 et seq., Pub. L. 93-159. as 
amended. Pub. L. 93-^11, Pub. L. 94-99, Pub. 

L. 94-133, Pub. L. 94-163, and Pub. L 94-385; 
Federal Energy Administration Act of 1974. 

15 U.S.C. § 787 et seq.. Pub. L 93-275, as 
amended. Pub. L. 94-332, Pub. L. 94-385. Pub. 
L. 95-70, and Pub. L 95-91; Energy Policy and 
Conservation Act, 42 U.S.C. § 6201 et seq., 
Pub. L. 94-163, as amended, Pub. L. 94-385, 
Pub. L. 95-70. Pub. L 95-619. and Pub. L 96- 
30; Department of Energy Organization Act, 
42 U.S.C. § 7101 et seq.. Pub. L 95-91; E.O. 
11790, 39 FR 23185; E.0.12009. 42 FR 46267) 

In consideration of the foregoing. Part 
211 of Chapter II of Title 10 of the Code 
of Federal Regulations is amended as 
set forth below, effective January 14. 
1981. 
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Issued in Washington, D.C., December 5. 
1980. 

Hazel R. Rollins, 

Administrator. Economic Regulatory 
Administration. 

1. Subparagraph (d)(2) of § 211.10 is 
amended to read as follows: 


§211.10 Supplier's method of allocation. 


(d) Purchasers without allocation 
levels. 


(2) The second priority for each 
supplier shall be to distribute equitably 
the remainder of the supplier’s allocable 
supply among all end-users or wholesale 
purchaser-consumers which are not 
entitled to an allocation level. A state 
may require or authorize priorities to or 
among such end-users or wholesale 
purchaser-consumers purchasing the 
allocated product for the uses listed in 
the allocation levels for that product in 
the subpart of this part applicable to the 
particular allocated product. Priority 
treatment, per se, when granted in 
accordance with the provisions of this 
subparagraph, shall not be considered a 
form of discrimination among 
purchasers or any other prohibited 
conduct under § 210.62 of this chapter. 


2. Paragraphs (c) and (f) of § 211.13 
are amended by revising subparagraph 
(c)(2) and paragraph (f) to read as 
follows: 


§ 211.13 Adjustments to base period 
volume. 


(c) Adjustments to a wholesale 
purchaser-reseller's base period use for 
new and increased allocation 
entitlements of purchasers. 


(f) Certifications and downward 
adjustments of base period uses. The 
chief executive officer (or his authorized 


agent) of a purchaser applying to a 
supplier for an adjustment under this 
section shall certify such application for 
accuracy. Such application shall contain 
a statement that increased allocations 
shall be used only for the purpose stated 
in the application, shall not be diverted 
for other uses; and that if its needs 
decline, the purchaser shall file an 
amended application for a downward 
adjustment to its base period use. 
Downward adjustments are not required 
for volumes reassigned under 
§ 211.106(c) of this part with respect to 
retail outlets that close subsequent to 
December 31,1980. 


3. Paragraph (b) of § 211.14 is 
amended to read as follows: 


§ 211.14 Redirection of products. 


(2) A wholesale purchaser-reseller 
which is entitled to receive an 
adjustment to its base period use 
pursuant to paragraph (c)(1) of this 
section or § 211.85 may certify to and 
shall receive an upward or downward 
adjustment to its base period use from 
its supplier or suppliers: 

(i) In proportion to that part of its base 
period use received from each supplier: 
or 

(ii) From whom it purchases the 
particular brand of motor gasoline 
supplied to the firm which receives the 
assignment or adjustment, provided that 
it maintains a separate allocation 
fraction for that brand under 

§ 211.107(b) of this Part. 


4. Subparagraph (d)(2) of § 211.17 is 
amended to read as follows: 


(d) State action. 


(2) If a State Office approves a 
hardship or emergency application, il 
shall assign a prime supplier and 
amount from the state set-aside to the 
applicant. Any prime supplier to the 
state may be assigned regardless of 
whether its brand, if any, is different 
from the brand of the applicant. To 
determine an appropriate prime 
supplier, the State Office may 
coordinate with the State 
representatives of the prime suppliers. 


5. Section 211.51 is amended by 
revising the definition of 
’’telecommunications services” to read 
as follows: 


§ 211.51 General definitions. 


(b) Refiners and importers are 
authorized to reduce the monthly 
allocable supply to purchasers of those 
allocated products covered under 
Subparts D, E, F, G. H (except Civil Air 
Carriers) and I (except utilities) for any 
region or area by up to five (5) percent 
and to increase the total quantity of any 
of these allocated products available in 
another region or area experiencing 
shortages significantly greater than are 
being experienced elsewhere in the 
nation to meet regional imbalances due 
to weather variation, seasonal demand, 
or other circumstances beyond their 
control. Such action may be 
accomplished without prior approval 
from the Administrator, ERA, and may 
be required by a state governor with 
respect to redirection of product within 
that state, but must be reported 
immediately after the adjustment occurs 
to the National ERA, the appropriate 
regional ERA, and the State Office of 
any State within a region or area 
directly affected by the reduction or 
increase. Redistribution involving 
reduction of product volumes greater 
than five (5) percent from any State 
shall require approval from the 
Administrator, ERA, prior to any action 
by any refiner or importer. The 
adjustment provided for in this section 
shall not be cumulative. Allocation 
fractions for a region or area which are 
reduced by such a reduction of an 
allocated product shall be returned to 
prereduction levels as soon as 
practicable. 


“Telecommunications services” 
means the repair, operation, and 
maintenance of voice, data, telegraph, 
video, and similar communications 
services to the public by a 
communications common carrier, 
excluding sales and administrative 
activities. 


6. Section 211.103 is amended by 
revising paragraph (a) to read as 
follows: 


§ 211.17 State set-aside. 


§ 211.103 Allocation levels. 

(a)(1) General. The allocation levels 
listed in this section only apply to 
allocations made by suppliers to end- 
users which are bulk purchasers and to 
wholesale purchaser-consumers. 
Suppliers shall allocate to all purchasers 
to which the allocation levels apply in 
accordance with the provisions of 
§ 211.10. End-users which are bulk 
purchasers and wholesale purchaser- 
consumers which are entitled to 
purchase motor gasoline under an 
allocation level not subject to an 
allocation fraction shall receive first 
priority and be supplied sufficient 
amounts to meet 100 percent of their 
allocation requirements. End-users 
which are bulk purchasers and 
wholesale purchaser-consumers which 
are entitled to purchase motor gasoline 
for all uses under an allocation level 
subject to reduction by application of an 
allocation fraction shall receive second 
priority. 

(2) For purposes of this section, a firm 
which is a wholesale purchaser of motor 
gasoline and resells motor gasoline 
solely to end-users for a use set forth in 
paragraph (b) of this section shall be 
deemed to be a wholesale purchaser- 
consumer with respect to the volumes so 
6old. 
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(3) For purposes of this part only, a 
firm which receives gasoline into a 
storage tank substantially under its 
control at a fixed location and is 
engaged in the business of vehicle 
leasing shall be deemed to be a 
wholesale purchaser-consumer with 
respect to the gasoline provided to the 
leased vehicles. The allocation level for 
such firms shall be determined with 
reference to the activities of the vehicles 
leased which use the motor gasoline and 
shall be no lower than second priority. 

• * • * « 

7. Section 211.106 is amended to read 
as follows: 

§211.106 Retail sales outlets. 

(a) General. Notwithstanding the 
provisions of § 211.11, the provisions of 
this section shall apply to retail sales 
outlets which sell motor gasoline. 

(b) Retail sales outlets as a firm. (1) 
Each firm or part of a firm which 
operates an ongoing business at a retail 
sales outlet shall be considered a 
separate firm with respect to each such 
outlet for purposes of this subpart and, 
therefore, shall be a separate wholesale 
purchaser-reseller. The entity which 
merely holds a real property interest in a 
retail sales outlet on which another 
entity operates the ongoing business 
shall not be considered the wholesale 
purchaser-reseller with respect to that 
outlet. 

(2) A supplier’s obligation to provide 
motor gasoline shall be determined 
separately for each retail sales outlet for 
which it has a supply obligation without 
distinguishing between retail sales 
outlets operated by the supplier and 
retail sales outlets not operated by the 
supplier. 

(c) Refiner and marketer flexibility. 

(1) Each entity which operates two or 
more retail sales outlets may reassign 
without advance ERA approval all or 
any part of the allocation entitlement of 
a retail sales outlet which it operates 
(including the allocation from a retail 
sales outlet which it intends to close) to 
another retail sales outlet which it 
operates or supplies or will operate or 
supply, provided that: 

(i) The reassignment will not increase 
any firm’s supply obligations; 

(ii) The firm making the adjustment 
maintains a contemporaneous written 
record of the adjustment; and 

(iii) If the reassignment is to an outlet 
in a State other than the one from which 
the allocation came, the firm making the 
reassignment gives 30 days advance 
notice to the ERA Regional Office for 


the State from which the product is 
taken. 

(2) The supplier of an independent 
retail sales outlet that closes may 
reassign without advance ERA approval 
all or any part of the allocation of the 
outlet to other independent retail sales 
outlets that it supplies, or will supply, 
provided that: 

(i) The reassignment will not increase 
any firm’s supply obligation; 

(ii) The allocation is not transferred to 
the former operator under paragraph (d) 
of this section or to a successor on the 
same site under paragraph (f) of this 
section; 

(iii) The allocation is not reassigned 
under subparagraph (c)(1) of this section 
to other outlets operated by the same 
entity that operated the closed outlet; 

(iv) The firm making the adjustment 
provides a contemporaneous written 
notification of the adjustment to the firm 
receiving the adjustment; and 

(v) If the reassignment is to an outlet 
in a State other than the one from which 
the allocation came, the firm making the 
reassignment gives 30 days advance 
notice to the ERA Regional Office for 
the State from which the product is 
taken. 

(3) ERA may disallow a reassignment 
under subparagraphs (1) or (2) of this 
paragraph (c) from one State to another 
if such reassignment would cause 
inequitable distribution of gasoline. 

(4) Reassignments of volumes 
supplied pursuant to interim supply 
arrangements under § 211.105(a) are not 
permitted. 

(5) If the volumes reassigned under 
this paragraph (c) are never purchased 
at the location to which they are 
reassigned, the reassignment will be 
invalid. In any month, reassigned 
volumes will be deemed to have been 
purchased last. 

(6) When a reassignment is made 
under subparagraph (c)(1) of this section 
from an outlet that closes, no firm may 
apply for an allocation assignment at 
the site of the closed outlet nor may 
ERA grant such an assignment unless all 
suppliers to that site (including the 
refiner-suppliers) are willing to supply 
the outlet. 

(d) Loss of allocation entitlement for 
going out of business. A wholesale 
purchaser-reseller which operates a 
retail sales outlet shall be deemed to 
have gone out of business with respect 
to that outlet for purposes of § 211.11 if 
it vacates the site on which it conducts 
such business. Notwithstanding the 
foregoing, an independent marketer 


shall not be deemed to have gone out of 
business if (1) the independent marketer 
vacates the site on which it formerly 
operated a retail sales outlet, (2) the 
independent marketer that occupied the 
former site, within a reasonable period 
of time, as determined by ERA, 
reestablishes another retail sales outlet 
at another location serving substantially 
the same customers or market that was 
served by the former site and (3) at the 
time the former operator satisfies 
subparagraph (d)(2) of this section the 
former site is closed as a retail sales 
outlet or is operated as such by a firm 
that is not an independent marketer. 

(e) Suppliers of retail sales outlets. (1) 
The supplier of a retail sales outlet shall 
be that firm which actually furnishes or 
physically delivers the gasoline to the 
retail sales outlet. The operator of one or 
more retail sales outlets shall not be 
considered the supplier of its own retail 
sales outlets unless it operates a 
terminal facility from which it furnishes 
a product to each outlet or unless it 
otherwise physically delivers the 
gasoline to each outlet. 

(2) Whenever an operator of a retail 
sales outlet goes out of business with 
respect to that retail sales outlet under 
paragraph (d) of this section, the 
supplier of that outlet shall, in 
calculating its allocation fraction, 
remove the amount of the allocation 
entitlement of that retail sales outlet 
from its supply obligation, unless the 
right to such allocation has transferred 
to a successor wholesale purchaser- 
reseller under paragraph (f) of this 
section or has been reassigned to other 
retail sales outlets under paragraph (c) 
of this section. 

(f) Transfer of entitlement. Whenever 
a wholesale purchaser-reseller is 
deemed to have gone out of business in 
accordance with paragraph (d) of this 
section, the right to an allocation with 
respect to the retail sales outlet shall be 
deemed to have transferred to its 
successor on the site, provided such 
successor established the same ongoing 
business on the site within a reasonable 
period of time, as determined by ERA, 
after its predecessor vacates the 
premises unless the allocation has been 
reassigned by the former operator to one 
or more of its other locations under 
subparagraph (c)(1) of this section. 

8. Paragraph (b) of § 211.107 is 
amended to read as follows: 
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§ 211.107 Method of allocation. 

• • • * * 

(b)(1) General. Except as provided in 
this paragraph, allocations of motor 
gasoline to retail sales outlets and other 
purchasers shall be made as specified in 
§ 211 . 10 . 

(2) Separate fractions for separate 
brands . (i) A Wholesale purchaser- 
reseller that supplies branded marketers 
with different brands of motor gasoline 
may maintain separate allocation 
fractions with respect to the different 
brands of motor gasoline supplied to 
those branded marketers. 

(ii) A wholesale purchaser-reseller 
shall maintain a contemporaneous 
written record of its determination to 
maintain separate allocation fractions. 

« * • * * 

|FR Doc 80-38715 Filwf 12-12-80; 8:45 am| 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Office of Federal Procurement Policy 

Profit and Fee Negotiation Objectives 

agency: Office of Federal Procurement 
Policy, Office of Management and 
Budget. 

action: Policy directive. 

summary: This directive sets forth 
policies for establishing the profit or fee 
portion of the government’s 
prenegotiation objective in acquisitions 
which require cost analysis. The 
General Services Administration is to 
implement this policy directive within 
120 days of the effective date of the 
Policy Letter by revisions to the Federal 
Procurement Regulations (FPR), for 
compliance by executive departments 
and establishments subject to the FPR. 
The Defense Acquisition Regulation 
(DAR), and the National Aeronautics 
and Space Administration Procurement 
Regulation (NASA PR) are also to be 
amended as necessary within the same 
time frame to implement these policies. 
The policy directive also requires those 
agencies with large procurement 
programs to adopt by January 1,1982 a 
structured approach for determining 
profit and fee objectives. Ending 
adoption of a structured approach, or in 
situations where the structured 
approach is not applicable, specific 
profit or fee analysis factors are 
urcscribed for consideration. In 
addition, the directive sets forth a 
uniform cost principle for contracts with 
commercial organizations pertaining to 
facilities capital cost of money. 
Clarification of issues concerning this 
imputed cost is set forth in this notice 
and the policy directive. 

EFFECTIVE DATE: January 9,1981. 

FOR FURTHER INFORMATION CONTACT: 
Conroy B. Johnson, Deputy Associate 
Administrator for Regulatory Policies 
and Practices. (202) 395-6160. 
SUPPLEMENTARY INFORMATION: 

(1) Background 

This policy directive is the outgrowth 
of material published for comment in 44 
FR 76828 December 28,1979. 

Background data concerning the need 
for, and earlier efforts directed at 
development of, a uniform procurement 
policy governing the establishment of 
profit and fee negotiation objectives are 
set forth in that notice. The comments 
received as a result of the Federal 
Register notice are available for public 
review. 

OFPP takes this opportunity to 
express its appreciation for the helpful 


suggestions and criticisms which the 
commentors furnished. These have 
resulted in a number of changes to the 
policy directive. The comments below 
summarize the more significant issues 
and changes. 

(2) Federal Acquisition Regulation 
Coverage 

The Office of Federal Procurement 
Policy (OFPP) has under development a 
uniform Federal Acquisition Regulation 
(FAR). OFPP had intended to 
promulgate the coverage set forth in this 
policy directive as segments of the FAR. 
Several commentors advised against 
piecemeal promulgation of the FAR. 
OFPP agrees. The reg ulato ry material 
will be issued as an OFPP Policy Letter 
for implementation in the FPR, DAR and 
NASA PR. The FAR coverage of this 
material should not result in any 
substantive changes. 

(3) Structured Approach 

A number of commentors expressed 
disappointment in that a common 
structured approach was not being 
prescribed for Government-wide use. As 
noted in 44 FR 76828, differences in 
agencies' missions and marketplace 
environments preclude this for now. 
However, as additional experience is 
acquired in the application and use of 
structured approaches for determining 
prenegotiation profit and fee objectives, 
OFPP will consider the practicability of 
promulgating a common structured 
approach. 

(4) Facilities Capital Cost of Money 

By far the most controversial issue 
was whether the imputed cost of 
facilities capital employed in contract 
performance (i.e., Cost Accounting 
Standard No. 414) should be uniformly 
treated as an allowable co9t with 
respect to contracts with commercial 
organizations. Those favoring the 
allowability of this imputed cost cited 
uniformity as their reason. Those 
opposed stated that the primary purpose 
in applying such a cost principle was to 
promote facilities investments which is 
a consideration not particularly germane 
to their agency’s mission. Presently, only 
the Department of Defense and NASA 
have elected to make this cost 
allowable. 

OFPP is persuaded to recognize 
facilities capital cost of money 
uniformly as allowable. Prior to this 
refinement in cost accounting practices 
the cost of money of facilities capital 
was included in profits and fees. 
Therefore, it is necessary to ensure that 
contractors are not compensated for 
facilities capital cost of money both as a 
direct or indirect cost and in profits and 


fees. This need was recognized in the 
Cost Accounting Standards Board's 
comments pertaining to Cost Accounting 
Standard No. 414 (see 41 FR 22241, June 
2,1976) and Senator Proxmire's views 
expressed in his letter of May 27,1976 to 
the Secretary of Defense. This will be 
accomplished by means of offsets; that 
is, (i) by using a dollar-for-dollar offset 
in the Government’s prenegotiation 
profit or fee objective, or (ii) by 
incorporating a common offset factor 
under an agency’s structured approach. 
However, an offset may not be 
necessary where the profit rates applied 
to the profit analysis factors under an 
agency's structured approach take into 
account the allowability of facilities 
capital cost of money. 

The end results might be relatively 
meaningless if there were no further 
consideration of facilities capital to be 
employed in contract performance. For 
this reason, a specific profit/fee analysis 
factor for facilities is prescribed. Use of 
this factor is intended to result in profit 
and fee differentials depending on the 
levels of capital investments required 
for contract performance. 

(5) Contents of Policy Letter 

The Policy Letter has been expanded 
to include coverage regarding agency 
responsibility which was formerly set 
forth in the regulatory coverage. Also, 
the example of a structured approach 
was deleted from the regulatory 
coverage. In lieu thereof, the Policy 
Letter cites agency procurement 
regulations where examples of 
structured approaches can be found. 
These changes make for a better 
division of policy direction to the 
agencies and regulatory material for 
inclusion in procurement regulations. 

(6) Terminology 

Several commentors noted that the 
term “mark-up” should be substituted 
for profit and fee. OFPP agrees that 
“mark-up” better describes the context 
wherein the terms profit and fee have 
historically been employed for contract 
pricing purposes. However, there are 
various statutes and contract types 
which also use the terms “profit” or 
“fee.” Since it is impractical, at least for 
now, to change these, a preamble to the 
regulatory coverage is set forth to 
explain the meaning of profit and fee as 
used for contract pricing purposes. 

(7) Profit and Fee Analysis Factors 

The common analysis factors have 
been extended to include (1) capital 
investments, (2) cost-control and other 
past accomplishments, and (3) 
independent development. These were 
initially proposed as optional factors for 
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consideration. OFPP concluded that 
these factors should be considered 
whenever present along with the factors 
for contractor effort, risk, and Federal 
socio-economic programs. Also, past 
performance was added as an 
additional aspect of cost-control 
accomplishments and the capital 
investment factor now encompasses 
both facilities and operating capital. 

OFPP recognizes that the inclusion of 
additional mandatory factors may 
necessitate some changes to existing 
structured approaches agencies have 
prescribed for determining profit and fee 
negotiation objectives. However, these 
additions will be meaningful in tailoring 
the profit and fee objectives to 
individual procurement situations and 
help foster efficient and economical 
performance of agency missions through 
profit motivation. 

Executive Office of the President, 

Office of Management and Budget, 
Washington, D.C., December 9,1960, 
OFPP Policy Letter 80-7. 

To: The heads of Executive Departments 
and Establishments. 

Subject: Policies for establishing the 
profit or fee prenegotiation 
objective. 

Government procurement policy 
should be uniform and consistent in 
application. This directive sets forth (1) 
uniform policies for establishing the 
profit or fee portion of the Government 
prenegotiation objective (Appendix A), 
(2) a facilities capital cost-of-money cost 
principle for contracts with commercial 
organizations (Appendix B). and (3) 
interim guidance (Attachment 1 to 
Appendix B), to assist civil agencies in 
applying Appendix B. GSA is requested 
to implement this directive within 120 
days of its effective date by revisions to 
the FPR, for compliance by executive 
departments and establishments. 
Executing this task will involve, among 
other things, rescinding FPR Temporary 
Regulation No. 40. DOD and NASA are 
requested to amend the DAR and the 
NASA PR within the same period as 
necessary to implement these policies. 

Unless exempt or granted an 
extension, each agency shall adopt, no 
later than January 1,1982, a structured 
approach for determining the profit or 
fee portion of the Government 
prenegotiation objective in acquisitions 
requiring cost analysis. Each agency 
approach shall be (1) conceptually 
sound, (2) practicable to apply, (3) 
equitable to both the Government and 
its suppliers in the market environment 
from which the agency draws its sources 
of supplies and services, and (4) 
consistent with Appendix A. 


Agencies may request from OFPP an 
extension of up to 12 months if it is 
considered necessary for testing and 
refining the structured approach. 
Agencies that awarded a total of less 
than $50 million in noncompetitive 
contracts over $100,000 during their most 
recently completed fiscal year are not 
required to adopt a structured approach 
for the succeeding fiscal year but may 
do so if they wish. 

The structured approach an agency 
adopts shall allow the tailoring of profit 
or fee on an individual contract to fit the 
particular circumstanes of that contract. 
The agency's implementation may 
include specific exemptions for 
situations in which mandatory use of its 
structured approach would be clearly 
inappropriate. 

Agencies are encouraged to adopt a 
weighted-guidelines approach but may 
prescribe another structured approach if 
it incorporates a logic and rationale 
similar to that of the weighted- 
guidelines method, examples of which 
can be found in DAR 3-808 (see DAC 
#78-23, dated 26 February 1980), NASA 
PR 3.808, and DOE-PR 9-3.808-50. 

Before (1) adopting procedures for 
determining profit or fee prenegotiation 
objectives or (2) making any substantive 
changes to such procedures, agencies 
shall make the proposed procedures or 
changes available to interested parties 
for comment. Agencies with established 
procedures adopted before the effective 
date of this policy letter that are 
consistent with, or require only minor 
refinements to be consistent with, 
Appendix A need not make them 
available for comment. Any 
modifications required to existing 
structured approaches shall be 
accomplished by January 1,1982. 

Instead of independently establishing 
its own structured approach, an agency 
may adopt another agency's approach if 
that approach is consistent with, or is 
appropriately modified to be consistent 
with, Appendix A. The agency shall 
publish for public comment notice of its 
intent to adopt another agency’s 
procedures, specifying any changes to 
the adopted approach other than agency 
identification. 

Each agency shall give OFPP a copy 
of (1) its regulations implementing this 
policy letter and (2) any future changes. 

Effective Dote. This policy letter is 
effective January 9,1981, and shall 
remain in effect until issuance of the 
FAR or until January 1,1984, whichever 
occurs earlier. 


Concurrence. This policy letter has 
the concurrence of the Director of the 
Office of Management and Budget. 

Karen Hastie Williams. 

Administrator. 

Appendix A: Profit or Fee 
Prenegotiation Objective. 

Appendix B: Facilities Capital Cost-of- 
Money Cost Principle for Contracts with 
Commercial Organizations, with 
Attachment 1. 

Appendix A—Profit or Fee 
Prenegotiation Objective 

1. Profit or Fee 

(a) Fundamental to an understanding 
of profit policy is the fact that profit or 
fee prenegotiation objectives do not 
necessarily represent net income to 
contractors. Rather, they represent the 
potential remuneration contractors may 
receive for contract performance. This 
remuneration and the Government's 
estimate of allowable costs to be 
incurred in contract performance 
together equal the Government's total 
prenegotiation objective. Just as actual 
costs may vary from estimated costs, the 
contractor's actual profit may also vary 
from negotiated profit or fee, as a result 
of such factors as efficiency of 
performance, incurrence of costs the 
Government does not recognize as 
allowable, complexity of work, or 
contingencies. 

(b) It is in the Government's interest 
to offer contractors opportunities for 
financial rewards sufficient to (1) 
stimulate efficient contract performance, 

(2) attract the best capabilities of 
qualified large and small business 
concerns to Government contracts, and 

(3) maintain a viable industrial base. 

(c) Both the Government and 
contractors should be concerned with 
profit as a motivator of efficient and 
effective contract performance. 
Negotiations aimed merely at reducing 
prices by reducing profit, without proper 
recognition of the function of profit, are 
not in the Government’s best interest. 
Negotiation of extremely low profits, use 
of historical averages, or automatic 
application of predetermined 
percentages to total estimated costs do 
not provide proper motivation for 
optimum contract performance. 
Therefore, agencies shall not (1) 
establish ceilings on profits or fees, (2) 
create administrative procedures that 
could be represented to contractors as 
de facto ceilings, or (3) otherwise unduly 
constrain the application of judgment in 
negotiating fair and reasonable prices 
(but see paragraph 2. (e)). 

(d) Structured approachs for 
determining profit or fee prenegotiation 
objectives provide a discipline for 
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ensuring that all relevant factors are 
considered. Each agency making 
noncompetitive contract awards over 
$100,000 totaling $50 million or more a 
year— 

(1) Shall prescribe a structured 
approach for determining the profit or 
fee objective in those acquisitions that 
require cost analysis; 

(2) May prescribe specific exemptions 
for situations in which mandatory use of 
a structured approach would be clearly 
in appropriate; and 

(3) Shall exercise management 
oversight to ensure that the agency’s 
approach is appropriately structured 
and applied. 

(e) (1) Cost Accounting Standard 
(CAS) 414 (Cost of Money as an Element 
of the Cost of Facilities Capital) 
provides a means of allocating to 
individual contracts an imputed cost of 
facilities capital employed, making it 
practical for the Government to 
differentiate among contracts with 
respect to the level of contractor- 
furnished facilities to be employed in 
contract performance. This imputed cost 
is an allowable cost under contracts 
subject to the cost principles for 
commercial organizations (see 
Appendix B). 

(2) Agencies shall ensure that 
contractors are not compensated for 
facilities capital cost of money both as a 
direct or indirect cost and in profit or 
fee. Before the allowability of facilities 
capital cost of money, this cost was 
included in profits and fees. Therefore, 
profit and fee prenegotiation objectives 
shall be reduced if necessary to reflect 
this refinement in cost accounting 
practices. This reduction may be 
accomplished by means of offsets; that 
is, by (i) using a dollar-for-dollar offset 
in the Government’s prenegotiation 
profit or fee objective or (ii) 
incorporating a common offset factor 
under an agency’s structured approach. 
No offset is necessary when the profit 
rates applied to the profit analysis 
factors under an agency’s structured 
approach already take into account the 
allowability of facilities capital cost of 
money. 

(3) When a prospective contractor 
does not propose or identify facilities 
capital cost of money in a proposal for a 
contract under whioh this cost could be 
allowed, it is presumed that 
consideration for facilities capital to the 
employed in contract performance is 
included, but not identified, in the 
contractor’s profit or fee objective. 
Accordingly, the contractor may not 
later claim this cost as allowable (see 
paragraph 2.(c) below). 


2. Contracting Officer Responsibilities 

(a) When the price negotiation is not 
based on cost analysis, contracting 
officers are not required to analyze 
profit. 

(b) When the price negotiation is 
based on cost analysis, contracting 
officers in agencies that have a 
structured approach shall analyze profit, 
using their agency’s structured approach 
except as specifically exempted under 
the agency’s procedure. When not using 
a structured approach (because the 
agency does not have one or because a 
specific exemption applies), contracting 
officers shall comply with paragraph 

3. (a) below in developing profit or fee 
prenegotiation objectives. 

(c) Contracting officers shall use the 
Government prenegotiation cost 
objective amounts as the basis for 
calculating the profit or fee 
prenegotiation objective. Before 
applying profit or fee factors, the 
contracting officer shall exclude any 
facilities capital cost of money included 
in the cost objective amounts. If the 
prospective contractor fails to identify 
or propose facilities capital cost of 
money in a proposal for a contract that 
will be subject to the cost principles for 
commercial organizations, the 
contracting officer shall include the 
following clause in the resulting 
contract; 

Waiver of Facilities Capital Cost of Money 
(1980 Oct) 

The Contractor is aware that facilities 
capital cost of money is an allowable cost but 
waives the right to claim it under this 
contract. 

(d) Contracting officers are not 
required to use an overall profit or fee 
objective higher than that proposed by 
the prospective contractor. 

(e) (1) The contracting officer shall not 
negotiate a price or fee that exceeds the 
following statutory limitations, imposed 
by 10 U.S.C. 2306(d) and 41 U.S.C. 

254(b); 

(i) For experimental, developmental, 
or research work performed under a 
cost-plus fixed-fee contract—the fee 
shall not exceed 15 percent of the 
contract’s estimate cost, excluding fee. 

(ii) For architect-engineering services 
for public works or utilities—the 
contract price or the estimated cost and 
fee for production and delivery of 
designs, plans, drawings, and 
specifications shall not exceed 6 percent 
of the estimated cost of the public work 
or utility, excluding fees. 

(iii) For other cost-plus-fixed-fee 
contracts—the fee shall not exceed 10 
percent of the contract’s estimated cost, 
excluding fee. 


(2) The limitations in subdivisions (i) 
and (iii) above shall apply also to the 
maximum fees on cost-plus-incentive- 
fee and cost-plus-award-fee contracts. 
The agency head or designee may waive 
the maximum-fee limitation for a 
specific cost-plus-incentive-fee or cost- 
plus-award-fee contract. 

(f) The contracting officer shall not 
require any prospective contractor to 
submit details of its profit or fee 
objective but shall consider them if they 
are submitted voluntarily. 

(g) If a change or modification (1) calls 
for essentially the same type and mix of 
work as the basic contract or (2) is of 
relatively small dollar value compared 
to the total contract value, the 
contracting officer may use the basic 
contract's profit or fee rate as the 
prenegotiation objective for that change 
or modification. 

3. Profit-Analysis Factors 

(a) Common factors . Unless it is 
clearly inappropriate or not applicable, 
each factor outlined in subparagraphs 
(1) through (6) following shall be 
considered by agencies in developing 
their structured approaches and by 
contracting officers in analyzing profit 
when not using a structured approach. 

(1) Contractor effort. This factor 
measures the complexity of the work 
and the resources required of the 
prospective contractor for contract 
performance. Greater profit opportunity 
should be provided under contracts 
requiring a high degree of professional 
and managerial skill and to prospective 
contractors whose skills, facilities, and 
technical assets can be expected to lead 
to efficient and economical contract 
performance. Subfactors (i) through (iv) 
following shall be considered in 
determining contractor effort, but they 
may be modified in specific situations to 
accommodate differences in the 
categories used by prospective 
contractors for listing costs: 

(i) Material acquisition . This 
subfactor measures the managerial and 
technical effort needed to obtain the 
required purchased parts and material, 
subcontracted items, and special tooling. 
Considerations include (A) the 
complexity of the items required, (B) the 
number of purchase orders and 
subcontracts to be awarded and 
administered, (C) whether established 
sources are available or new or second 
sources must be developed, and (D) 
whether material will be obtained 
through routine purchase orders or 
through complex subcontracts requiring 
detailed specifications. Profit 
consideration should correspond to the 
managerial and technical effort 
involved. 
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(ii) Conversion direct labor This 
subfactor measures the contribution of 
direct engineering, manufacturing, and 
other labor to converting the raw 
materials, data, and subcontracted items 
into the contract items. Considerations 
include the diversity of engineering, 
scientific, and manufacturing labor skills 
required and the amount and quality of 
supervision and coordination needed to 
perform the contract task. 

(iii) Conversion-related indirect costs. 
This subfactor measures how much the 
indirect costs contribute to contract 
performance. The labor elements in the 
allocable indirect costs should be given 
the profit consideration they would 
receive if treated as direct labor. The 
other elements of indirect costs should 
be evaluated to determine whether they 
(A) merit only limited profit 
consideration because of their routine 
nature or (B) are elements that 
contribute significantly to the proposed 
contract. 

(iv) General management . This 
subfactor measures the prospective 
contractor’s other indirect costs and 
general and administrative (G&AJ 
expense, their composition, and how 
much they contribute to contract 
performance. Considerations include (A) 
how labor in the overhead pools would 
be treated if it were direct labor, (B) 
whether elements within the pools are 
routine expenses or instead are 
elements that contribute significantly to 
the proposed contract, and (C) whether 
the elements require routine as opposed 
to unusual managerial effort and 
attention. 

(2) Contract cost risk, (i) This factor 
measures the degree of cost 
responsibility and associated risk that 
the prospective contractor will assume 
(A) as a result of the contract type 
contemplated and (B) considering the 
reliability of the cost estimate in relation 
to the complexity and duration of the 
contract task. Determination of contract 
type should be closely related to the 
risks involved in timely, cost-effective, 
and efficient performance. This factor 
should compensate contractors 
proportionately for assuming greater 
cost risks. 

(ii) The contractor assumes the 
greatest cost risk in a closely priced 
firm-fixed-price contract under which it 
agrees to perform a complex 
undertaking on time and at a 
predetermined price. Some firm-fixed- 
price contracts may entail substantially 
less cost risk than others because, for 
example, the contract task is less 
complex or many of the contractor’s 
costs are known at the time of price 
agreement, in which case the risk factor 
should be reduced accordingly. The 


contractor assumes the least cost risk in 
a coBt-plus-fixed-fee level-of-effort 
contract, under which it is reimbursed 
those costs determined to be allocable 
and allowable, plus the fixed fee. 

(iii) In evaluating assumption of cost 
risk, contracting officers shall, except in 
unusual circumstances, treat time-and- 
materials. labor-hour, and fixed-price 
level-of-effort contracts as cost-plus- 
fixed-fee contracts. 

(3) Federal socioeconomic programs. 
This factor measures the degree of 
support given by the prospective 
contractor to Federal socioeconomic 
programs, such as those involving small 
business concerns, small business 
concerns owned and controlled by 
socially and economically 
disadvantaged individuals, handicapped 
sheltered workshops, labor surplus 
areas, and energy conservation. Greater 
profit opportunity should be provided 
under contracts with contractors 
adhering to the spirit and intent of these 
programs. 

(4) Capital investments. This factor 
takes into account the contribution of 
contractor investments to efficient and 
economical contract performance. The 
following subfactors shall be considered 
in the analysis: 

(i) Facilities. This subfactor, which 
may be either a negative or a positive 
consideration, includes consideration of 
the equipment’s and facilities’ (A) age, 
(B) undepreciated value, (C) cost- 
effectiveness, (D) general or special 
purpose, and (E) remaining life 
compared with the length of the 
contemplated program. Also to be 
considered are any undue reliance on 
Government-owned facilities and 
equipment, any contractor failure to 
provide the kinds or quantities of 
facilities required for efficient contract 
performance, and any special contract 
provisions that will affect the 
contractor’s facilities capital investment 
risk. When applicable, the prospective 
contractor’s computation of facilities 
capital cost of money for pricing 
purposes under CAS 414 (see Appendix 
B) can help the contracting officer 
identify the level of facilities investment 
to be employed in contract performance. 

(ii) Operating capital. This subfactor 
includes consideration of the level of the 
contractor's operating capital 
investment required for effective 
contract performance. This level will 
vary, depending on such circumstances 
as (A) the nature of the work and 
duration of the contract, (B) contract 
type and dollar magnitude, (C) the 
reimbursement or progress payment 
rate, (D) the contractor’s financial 
management practices, and (E) the 
frequency of and time lag between 


billings and Government payments. 

Such circumstances should be taken into 
account in determining what profit 
adjustment, if any, is appropriate under 
this subfactor. 

(5) Cost-control and other past 
accomplishments. This factor allows 
additional profit opportunities to a 
prospective contractor that has 
previously demonstrated its ability to 
perform similar tasks effectively and 
economically. In addition, consideration 
should be given to (i) measures taken by 
the prospective contractor that result in 
productivity improvements and (ii) other 
cost-reduction accomplishments that 
will benefit the Government in follow-on 
contracts. 

(6) Independent development. Under 
this factor, the contractor may be 
provided additional profit opportunities 
in recognition of independent 
development efforts relevant to the 
contract end item, including 
manufacturing or engineering processes, 
specialized or unique services, or other 
technologies. The contracting officer 
should consider the extent of the 
Government’s contribution to the 
contractor’s independent research and 
development program during the 
contractor fiscal years in which the 
applicable development was taking 
place. 

(b) Additional factors. In order to 
foster achievement of program 
objectives, each agency may include 
additional factors in its structured 
approach or take them into account in 
the profit analysis of individual contract 
actions. 

Appendix B—Facilities Capital Cost-of- 
Money Cost Principle for Contracts With 
Commercial Organizations 

J. General 

(a) Facilities capital cost of money is 
an imputed cost determined by applying 
a cost-of-money rate to facilities capital 
employed in contract performance. A 
cost-of-money rate is uniformly imputed 
to all contractors (see paragraph (b) 
below). Capital employed is determined 
without regard to whether its source is 
equity or borrowed capital. The 
resulting cost of money is not a form of 
interest on borrowings. 

(b) Cost Accounting Standard 414 
(Cost of Money as an Element of the 
Cost of Facilities Capital) establishes 
criteria for measuring and allocating, as 
an element of contract cost, the cost of 
capital committed to facilities. Cost-of- 
money factors are developed on Form 
CASB-CMF, broken down by overhead 
pool at the business unit, using (1) 
business-unit facilities capital data, (2) 
overhead allocation base data, and (3) 
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the cost-of-money rate, which is based 
on interest rates specified by the 
Secretary of the Treasury under 50 
U.S.C. App. 1215(b)(2). 

2. Allowability 

(a) Whether or not the contract is 
otherwise subject to the cost accounting 
standards, and except as specified in 
paragraph (b) below, facilities capital 
cost of money is allowable if— 

(1) The contractor's capital investment 
is measured and allocated in 
accordance with Cost Accounting 
Standard 414; 

(2) The contractor maintains adequate 
records to demonstrate compliance with 
this standard; and 

(3) The estimated facilities capital 
cost of money is specifically identified 
or proposed in cost proposals relating to 
the contract under which this cost is to 
be claimed. 

(b) Facilities capital cost of money is 
not allowable in cost-sharing contracts 
(see DAR 3-405.3 or FPR 1-3.405-3) or in 
cost (no-fee) contracts (see DAR 3-405.2 
or FPR 1-3.405-2). 

3. Accounting 

The facilities capital cost of money 
need not be entered on the contractor’s 
books of account. However, the 
contractor shall (a) make a 
memorandum entry of the cost and (b) 
maintain, in a manner that permits audit 
and verification, all relevant schedules, 
cost data, and other data necessary to 
support the entry fully. 

4. Payment 

Facilities capital cost of money that is 

(a) allowable under Section 2 above and 

(b) calculated, allocated, and 
documented in accordance with this 
cost principle shall be an "incurred 
cost" for reimbursement purposes under 
applicable cost-reimbursement contracts 
and for progress payment purposes 
under fixed-price contracts. 

Attachment 1: Interim Guidance 
Concerning Application of Facilities 
Capital Cost-of-Money Cost Principle. 

Attachment 1 To Appendix B— 
Guidance Concerning Application of 
Facilities Capital Cost-of-Money Cost 
Principle 

Set forth in this appendix are the 
NASA PR 3.1300, Cost of Money for 
Facilities Capital Employed, and DD 
Form 1861. Pending issuance of the 
Federal Acquisition Regulation civil 
agencies should find these documents 
useful as interim guidance concerning 
the application of the Facilities Capital 
Cost of Money cost principle. 


Subpart 13—Cost of Money for Facilities 
Capital Employed 

3.1300 Cost of Facilities Capitol 
Employed. 

3.1300- 2 Definitions , Measurement 
and Allocation. Co9t Accounting 
Standard (CAS) No. 414. "Cost of Money 
as an Element of the Cost of Facilities 
Capital," incorporated in Appendix O, 
establishes criteria for the measurement 
and allocation of the cost of capital 
committed to facilities, as an element of 
contract cost for historical cost 
determination purposes. Important 
features of the CAS are its definitions, 
techniques for application, and a 
prescribed Form CASB-CMF with 
instructions. This Subpart adopts the 
techniques of CAS 414 as the approved 
method of measurement and allocation 
of facilities cost of money to overhead 
pools at the business unit level, and 
adds only such supplementary 
procedures as are necessary to extend 
those techniques to contract forward 
pricing and administration purposes. 
Therefore, these procedures are 
intended to be completely compatible 
with, and an extension of, the 
definitions, criteria and techniques of 
CAS 414. Contractors who computerize 
their financial data are encouraged to 
meet the requirements of both CAS 414 
and this Subpart from the same data 
bank and programs. 

3.1300- 3 Estimating Business Unit 
Facilities Capital and Cost of Money . 

The method of estimating the business 
unit facilities capital and cost of money 
utilizes the techniques of CAS 414. Cost 
of money factors (CMF) by overhead 
pools at the business unit are developed 
using Form CASB-CMF. Three elements 
are required to develop cost of money 
factors: business unit facilities capital 
data, overhead allocation base data, and 
the interest rate promulgated by the 
Secretary of the Treasury pursuant to 
Public Law 92-41. These elements are 
discussed below. 

(a) Business Unit Facilities Capital 
Data. The net book value (acquisition 
cost less accumulated depreciation) is 
used for each cost accounting period. 

The net book value used is the total of 
(i) the net book value of facilities 
recorded on the accounting records of 
the business unit, (ii) the capitalized 
value of leases (see 15.205-34 and 
15.205-48), and (iii) the net book value of 
facilities at the corporate or group level 
that support depreciation charges 
allocated to the business unit in 
accordance with the provisions of CAS 
403. Projections of facilities capital will 
be supported by budget plans and/or 
similar type documentation and the 
estimated depreciation will be the same 


as used in projected overhead rates. 
Projections will accommodate changes 
in the level of facilities net book value, 
e.g., facilities additions, deletions of 
facilities by sale, abandonment or other 
disposal, idle facilities (see 15.205-12). 

(b) Overhead Allocation Bases. The 
base data used to compute the CMF 
must be the same as that used to 
compute the proposed overhead rates. 
CMFs should be submitted and 
evaluated as part of the proposal. 

(c) Interest Rate. For purpose of 
projection, the cost recent interest rate 
promulgated by the Secretary of the 
Treasury will be used as the cost of 
money rate in Column 1 of Form CASB- 
CMF. Where actual costs are used in 
definitization actions, the actual 
treasury rate(s) applicable to the 
period(s) of the incurred costs will be 
recognized by development of a 
composite rate. 

(d) Determination of Final Cost of 
Money. CMFs estimated in accordance 
with the above procedures are used to 
develop the facilities investment base 
used in forward pricing. Actual CMFs 
are required when it is necessary to 
determine final allowable costs for cost 
settlement and/or repricing in 
accordance with CAS 414 and 15.205-50. 

3.1300- 4 Contract Facilities Capital 
Estimates, (a) After the appropriate 
forms CASB-CMF have been analyzed 
and CMFs have been developed, the 
contracting officer is in a position to 
estimate the facilities capital cost of 
money. 

(b) DD Form 1861 provides for listing 
overhead pools and direct-charging 
service centers (if used) in the same 
structure they appear on the contractor’s 
cost proposal and Forms CASB-CMF. 
The structure and allocation base units- 
of-measure must be compatible on all 
three displays. The base for each 
overhead pool must be broken down by 
year to match each separate Form 
CASB-CMF. Appropriate contract 
overhead allocation base data are 
extracted by year from the evaluated 
cost breakdown or pre-negotiation cost 
objective, and are listed against each 
separate Form CASB-CMF. Each 
allocation base is multiplied by its 
corresponding cost of money factor to 
get the Facilities Capital Cost of Money 
estimated to be incurred each year. The 
sum of these products represents the 
estimated Contract Facilities Capital 
Cost of Money for the year’s effort. 
Total contract facilities cost of money is 
the sum of the yearly amounts. 

3.1300- 5 Pre-A ward Facilities 
Capital Applications. Facilities Capital 
Cost of Money as determined above is 
applied in establishing cost and price 
objectives as follows. 
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(1) Cost Objective. This special, 
imputed cost of money shall be used, 
together with normal, booked costs, in 
establishing a cost objective or the 
target cost when structuring an incentive 
type contract. Target costs thus 
established at the outset, shall not be 
adjusted as actual cost of money rates 
become available for the periods during 
which contract performance takes place. 

(2) Profit Objective. See 3.808-3. 

3.1300- 6 Post A ward Facilities 
Capital Applications, (a) Interim Billings 
Based on Costs Incurred. Contract 
Facilities Capital Cost of Money may be 
included in cost reimbursement and 
progress payment invoices. The amount 
that qualifies as cost incurred for 
purposes of the "Cost Reimbursement, 
Fee and Payment" or "Progress 
Payment" clause of the contract is the 
result of multiplying the incurred 
portions of the overhead pool allocation 
bases by the latest available Cost of 
Money Factors. Like applied overhead 
at forecasted overhead rates, such 
computations are interim estimates 
subject to adjustment. As each year’s 
data are finalized by computation of the 
actual Cost of Money Factors under 
CAS 414 and 15.205-50, the new factors 
should be used to calculate contract 
facilities cost of money for the next 
accounting period. 

(b) Final Settlement. Contract 
facilities capital coBt of money for final 
cost determination or repricing is based 
on each year’s final Cost of Money 
Factors determined under CAS 414 and 
supported by separate Forms CASB- 
CMF. Contract cost must be separately 
computed in a manner similar to yearly 
final overhead rates. Also like overhead 
costs, the final settlement will include 
an adjustment from interim to final 
contract cost of money. However, 
estimated or target cost will not be 
adjusted. 

3.1300- 7 Administrative Procedures. 
(a) Contractor submission of Forms 
CASB-CMF will normally be initiated 
under the same circumstances as 
Forward Pricing Rate Agreements (see 
3.807—12(b)). and evaluated as 
complementary documents and 
procedures. Separate Forms are required 
for each prospective cost accounting 
period during which Government 
contract performance is anticipated. If 
the contractor does not annually 
negotiate FPRA’s, submissions may 
nevertheless be made annually or with 
individual contract pricing proposals, as 
agreed to by the contractor and the 
cognizant contract administration office. 
The cognizant contract administration 
office shall, with the assistance of the 
cognizant auditor, evaluate the cost of 
money factors, and retain approved 


factors with other negotiated forward 
pricing data and rates. 

(b) The contracting officer will 
complete a DD Form 1861 "Contract 
Facilities Capital and Cost of Money" 
after evaluating the contractor’s cost 
proposal and determining his pre¬ 
negotiation cost objective, but before 
determining his pre-negotiation profit 
objective. At his option, a contracting 
officer may request the cognizant 
contract administration office to 
complete the DD Form 1861 in 
connection with normal field pricing 
support under 3.801-5, and include it in 
his field pricing support report with 
appropriate evaluation comments and 
recommendations. 

(c) A final Form CASB-CMF must be 
submitted by the contractor under CAS 
414 as soon after the end of each cost 
accounting period as possible, for the 
purpose of final cost determinations 
and/or repricing. The submission should 
accompany the contractor's proposal for 
actual overhead costs and rates, and be 
evaluated as complementary documents 
and procedures. 

BILLING CODE 3110-01-*! 
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DD Form 1861 Contract Facilities Capital and Cost of Money 



Footnote ; Aoplication limited to DOD's Manufactur¬ 
ing Weighted-Guidelines Method. 


INSTAUCTlONS FOA 00 FOAM ito' 
CONTAACT FACILITIES CAPITAL AN0 COST OF MOMT 









^/APOSE The purpoae of thia forrr n to compute the ttumiird fac.liuet cap i*. uc be employed for a 
apecif x contract propoa*. An wt«rmrdiiu ate; u to compute Uvr eatimaied fnciitmt capita. cor- of mone* 
uwng the Facilitmi Capua. Coat of Money Factor* developed on Formia* CASB CVF Thu procedure ii 
ourvd*c to be full> compatible with Cot; Accounting Standard 414 Cor. of Money at ar Clemen- of the Cor. 
of FaciliUea Capita and nirnd thoae mtrm and tachmquet to proapecuvv period* for fon*arc pr.ctnf 
purpoae* APR 3 1 300 ahould be referred to for applicability and further explanation 

IDENTIFICATION Identif) the contractor bua.neea unit and addreu Identif) the apecif.r BFP o» contrar* 
to which the computation praam* b> PUS number Identif) the eaumated performa-ce per.od of the contract 

OVI AHEAD POOLS ICOI t) Lm aJ buaineea unit overhead poola and direct<harrn* aervice auppon cert#-' 
whow coil* wilt or allocated to thia contract The auveture eat be compatible with the contractor i cor 
propoa*. and Formani CASB CMF 

COST ACCOUNTING PEAlOO ICOL 21 Th* column ■» uaed only for the projected method of ealtmat.ng 
contract faoliurt capital employed and coat of money Each Overhead Fool hated mutt hr further broke* 
down b> each Coat Accounting Period imparted h> the Performance Penod of the contract The yea; 
breakdo*" mutt aiac ronretpond to year'* overhead aJlocat.o# b**e* *n the cont»ario» a con pro pot* i' : 
to aepa/ate Forma CASB CVF for each yea; luted If the htatonca method •» uaed the rolum* aho«.0 o* 
Rioted 

CONTRACT OVlH hEAD ALLOCATION BASE (COl 3> Fot earr Overhead Poo' and Co*' A-cou-t-c 
Period uated retord the tame Contra, t Overhead AJit*atioe Baa# amownu uaed ir the prxmc re PC? to der *e 
the pe. negotiation (OH Ohje. t.»e Sw*h amouMl ahould he the a*me a* thoae uaed f©» hurdermg contra' 
overhc*j w’apnymc enitr aunpon lentr; u»e * Karen The haa* uniu of meaaure mut: a».th thoae uaec 
oe the Formiai CASB CM F 

FACILITIES CAPITAL COST OF MONET f ACTOAS ICOL 4' Carry forward the appropriate eat .mated 
F» tl :«e> Capita Cot of Mone* Fa ton from the Forma• CASB CMF Butmeat un.u overhead pool* and 
real a ow-nng per.od* mutt ag*e» 

FACILITIES CAPITAL COST OF MONEv AMOUNT ICOl The pr&du • of each Contrar' Overhead 
AJlixa. ofi Baae iCo 3 1 multiplied n> related Facilitiet Cap*ta’ Coat o' Monet Factor iCoi 4- 

CONTRACT FACILITIES capital COST OF MONET (LINE 6 The aum of Co 5 Th.* reprewnu the 
contra f a allocate aha/* O' th« hut near omt a ett.maied rotl of money fo» the coat accounting per.od t 
mapai ted hi th* «ontta*fprrformanie period Therefor# u repreaenu a port.or of the total*» of C o 5 of 
Form CASB CMI 

FACILITIES CAPITAL COST Of MONET AATE (LINE T) The a*me Coat of Monev Rate uaed .r Col 1 
of the Form.k. CASB CM* Oni> one rate will he uaed in the foc.I.iiet cap.iaJ eat.maung procrat rat*nS*c*» 
of the length of the rontroct performance penod 

CONTAACT FACILITIES CAPITAL EMPLOTED (L»NE • The quotient of Lme € d**ided hy l.tne ” 

Th* repreaenu the contract a allocable aha;# of the huameu whit a eat.mated fa< .luiet value fot the coat , 
•rcovnung period, i .mpacted by the contract Therefore it repreaenu a pon.o# of the total* < o' 

Col 4 of Form CASB CMF 


(FR Doc. 38835 Filed 12-12-80: 8 45 am) 
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Establishment of Procurement Data 
Reporting Requirements to Comply 
With Public Law 96-39, 

agency: Office of Federal Procurement 
Policy, Office of Management and 

Budget.. 

action: OFPP Policy Letter. 

summary: OFPP Policy Letter 80-8, 
estabilshes procurement data reporting 
requirements to be incorporated in the 
Defense Acquisition Regulation (DAR), 
the Federal Procurement Regulations 
(FPR), the National Areonautics and 
Space Administration Procurement 
Regulation (NASAPR} and appropriate 
agency directives. 

This Policy Letter establishes 
procedures for agency compliance with 
the data reporting provisions of the 
international Agreement on Government 
Procurement. Public Law 96-39, the 
Trade Agreements Act of 1979, 
committed the United States to the 
terms of the Agreement. To provide a 
basis for evaluating its operation, the 
Agreement requires that participating 
countries collect certain data regarding 
procurement actions. The unique 
aspects of these requirements are: 

—That they involve both appropriated 
and nonappropriated funds; 

—That the dollar threshold for 
collecting detailed information about 
individual contracts is $175,000; 

—That each sole cource contract in 
excess of $175,000 must be tied to one of 
the exceptions to the use of competitive 
procedures specified in the Agreement. 

To ensure uniform reporting of the 
needed data, the Policy Letter requires 
affected agencies to prepare two brief 
consolidated reports on a quarterly 
basis. A Standard Form 279A, the 
‘Individual Contract Report for 
Contracts Exceeding $175,000 for the 
Purchase of Supplies and Equipment", 
has been developed for use in 
procurement offices to facilitate 
agencies' collection of data needed for 
one of the quarterly reports. 

The Policy Letter will not affect state 
or local governments or the private 
sector. 

date: The reporting requirements 
established in the Policy Letter will be 
effective January 1,1981, in accordance 
with Pub. L. 96-39. 

for further information contact: 

William J. Maraist, Assistant 


Administrator for Regulations, (202) 395- 
3300. 

Karen Hastie Williams, 

Administrator. 

December 11.1980. 

OFPP Policy Letter 80-8 
To the Heads of Executive Departments 
and Establishments 
Subject: Establishment of Pocurement 
Data reporting requirements to 
Comply with Public Law 96-39 

Government procurement policy 
should be uniform and consistent in 
application. This Policy Letter provides 
the uniform policy for the 
implementation of section 2 of Public 
Law 96-39, which formally committed 
the United States to implementing the 
international Agreement on Government 
Procurement. The Defense Acquisition 
Regulation (DAR), the Federal 
Procurement Regulations (FPR), and the 
National Aeronautics and Space 
Administration Procurement (NASAPR) 
shall be amended to conform to this 
policy. 

The Agreement on Government 
Procurement imposes procurement data 
reporting requirements on the federal 
government agencies listed in enclosure 
1. The procurement data, described 
below, will be collected for ultimate use 
by all parties to the Agreement in 
evaluating the operation of the 
Agreement and considering the 
furtherance of its objectives. 

The data requirements are: 

1. The total dollars obligated by 
contracts for goods purchased by 
agencies covered by the agreement 
using either appropriated or 
nonappropriated funds. 

2. The total number of and dollars 
obligated by individual contracts over 
$175,000 for goods purchased by 
agencies covered by the agreement 
through solicitation of a single source. 
The justification for each sole source 
contract must be tied to one of the 
excetpions to the use of competitive 
procedures specifically described in the 
international Agreement on Government 
Procurement. 

4. The total number of and dollars 
obligated by individual contracts over 
$175,000 for goods purchased by covered 
agencies under small business set asides 
and special "8(a)" procedures. (This 
data must be available by FSC.) 

The Federal Procurement Data System 
(FPDS) Policy Advisory Board 
unanimously recommended that these 
statutory data elements be collected by 
the Federal Procurement Data Center 
(FPDC) as precribed in this Policy Letter. 

The "Letter Report of Total 
Procurement of Supplies and 
Equipment", described in enclosure 2, 


"Reporting Instructions", shall be 
submitted by covered agencies in 
reporting the total dollars obligated by 
all contracts, regardless of their 
individual dollar amounts, for goods 
purchased with either appropriated or 
nonappropriated funds. This report has 
been cleared in accordance with Federal 
Property Management Regulation 
(FPMR) 101-11.11 and assigned 
interagency report control number 0200- 
GSA-QU. 

The "Individual Contract Report for 
Contracts Exceeding $175,000 for the 
Purchase of Supplies and equipment" 
(Standard Form 279A) shall be used 
whenever a covered agency awards a 
contract exceeding $175,000 for the 
purchase of supplies or equipment. Each 
covered agency is responsible for 
accumulating this data and providing a 
consolidated quarterly report to the 
FPDC in accordance with the 
instructions in enclosure 2. This report 
has also been cleared in accordance 
with FPMR 101-11.11 and assigned 
interagency report control number 0281- 
GSA-QU. The content of the SF 279A is 
presented i rough form as enclosure 3 for 
information. A printed version of the 
form will be available in early 
December. The FPDC will oversee its 
distribution to agencies. 

These reporting requirements are 
effective January 1,1981 as required by 
P.L. 96-39. Therefore, covered agencies 
must ensure that appropriate procedures 
and copies of the Standard Form 279A 
are available for use in purchasing and 
contracting offices by that date. 

Compliance with this Policy Letter 
will be considered complete when its 
requirements are reflected in the DAR. 
the FPR, the NASAPR, and appropriate 
agency directives. A copy of each 
implementing regulation or directive 
should be sent, when issued, to: Mr. 
William J. Maraist, Assistant 
Administrator for Regulations, Office of 
Federal Procurement Policy, Office of 
Management and Budget, 726 Jackson 
Place, N.W., Washington. D.C. 20503. 

Concurrence: This Policy Letter has been 
concurred in by the Director of OMB. 

Karen Hastie Williams. 

Administrator. 

Enclosures: 

Enclosuresl: List of Agencies 
Required to Report Data in Accordance 
with Pub. L. 96-39 (Trade Agreements 
Act of 1979) 

Enclosures^ Reporting Instructions 

Enclosures3: SF 279A 

list of Agencies Required to Report Data In 
Accordance with Public Low 96-39 (Trade 
Agreements Act of 1979) 

1. ACTION 
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2. Administrative Conference of the Unied 
States 

3. American Battle Mouments Commission 

4. Board for International Broadcasting 

5. Civil Aeronautics Board 

6. Commission on Civil Rights 

7. Commodity Futures Trading Commission 

8. Community Services Administration 

9. Consumer Product Safety Commission 
Department of-— 

10. Agriculture 

11. Commerce 

12. Defense 

13. Education 

14. Health and Urban Development 

15. Housing and Urban Development 

16. Interior 

17. Justice 

18. Labor 

19. State 

20. Treasury 

21. Environmental Protection Agency 

22. Equal Employment Opportunity 
Commission 

23. Executive Office of the President 

24. Export-Import Bank of the United States 

25. Farm Credit Administration 

26. Federal Communications Commission 

27. Federal Deposit Insurance Corporation 

28. Federal Home Loan Bank Board 

29. Federal Maritime Commission 

30. Federal Mediation and Conciliation 
Service 

31. Federal Trade Commission 

32. General Services Administration 

33. Indian Claims Commission 

34. Inter-State Commerce Commission 

35. Merit Systems Protection Board 

36. National Aeronautics and Space 
Administration 

37. National Credit Union Administration 

38. National Labor Relations Board 

39. National Mediation Board 

40. National Science Foundation 

41. National Transportation Safety Board 

42. Nuclear Regulatory Commission 

43. Office Personnel Management 

44. Overseas Private Investment 
Corporation 

45. Panama Cnal Company and Canal Zone 
Government 

46. Railroad Retirement Board 

47. Renegotiation Board 

48. Securities and Exchange Commission 

49. Selective Service System 

50. Smithsonian Institution 

51. United States Arms Control and 
Disarmament Agency 

52. United States International 
Communication Agency 

53. United States International Trade 
Commission 

54. Veterans Administration 

a. The Agreement on Government 
Procurement does not apply to procurement 
of agricultural products made in furtherance 
of agricultural support programs or human 
feeding programs. 

b. Excludes Corps of Engineers. Also, the 
Agreement does not apply to various types of 
purchases by DOD (see the United States 
coverage in Annex I of the Agreement for 
details.) 

c. Excludes the Bureau of Reclamation. 

d. Purchase by the Automated Data and 
Telecommunications Service, the National 


Tool Center, and the Region 9 Office (San 
Francisco, California) are not included. 

Reporting Instructions 

Agency consolidated submission of data 
collected on the "Individual Contract Report 
for Contracts Exceeding $175,000 for the 
Purchase of Supplies and Equipment" 
(Standard Form 279A). 

A. Nature of Report Each agency covered 
by the Agreement on Government 
Procurement shall consolidate all SF 279A’s 
on contracts awarded during the reporting 
period, and submit consolidated data directly 
to the Federal Procurement Data Center 
(FPDC). (A SF 279A is to be completed each 
time a contract exceeding $175,000 is 
awarded for the purchase of supplies or 
equipment with either appropriated or 
nonappropriated 1 * 2 3 4 funds.) 

B. Reporting Period, Each quarter of each 


2. Hard-copy submissions shall consist of 
one copy of the SF 279A for each contract 
awarded awarded during the reporting period 

F. Technical Instructions. 

1. Agencies must use these required 
publications to sobmit data properly. 

FIPS PUB 2-1 Recorded Magnetic Tape for 
Information Interchange (800 CPI. NRZl) 
ANS X3.27-1977 Magnetic Tape Labels and 
Kile Structure for Information 
Interchange 

FIPS PUB 14 Hollerith Punched Card Code 
FIPS PUB 5-1 States and Outlying Areas of 
the United States 

NBS LC 1067 Codes for the Names of 
Countries and Outlying Areas of the 
United States 

FPDS Publications: Organization Designation 
Code Manual Product and Service Code 

a. The Federal Information Processing 
Standard (FIPS) publications required to 
make data entry to the Federal Procurement 
Data System should be ordered from the 
National Technical Information Service. 5285 
Port Royal. Springfield, VA 22161. telephone 
(703) 557-4763. 

b. American National Standards Institute 
(ANSI) and international Organization for 
Standardization (ISO) standards not covered 
by FIPS standards are available from the 
American National Standards Institute. Sales 


1 Note that purchases made with nonappropriated 
funds of supplies‘or equipment for resale should not 
be reported. However, all purchases of supplies or 
equipment for the Government’s use are to be 
reported. 


fiscal year is a reporting period. For any one 

fiscal year, the reporting periods are: 

October 1 through December 31 

January 1 through March 31 

April 1 through June 30 

July 1 through September 30 

The first reporting period is January 1 
through March 31,1981. 

C. Report Due Dole. Each report is due 45 
calendar days after the end of the reporting 
period it represents. The first report is due 
May 15,1981. 

D. Negative Reports. Negative reports are 
required in the form of a letter from the 
responsible agency official to the FPDC 
whenever a covered agency did not award 
any contracts meeting the reporting criteria 
during a reporting period. 

E. Report Format. 1 . For submissions on 
magnetic tape or punched card, this format 
shall be used. 


Department, 1430 Broadway, New York. NY 
10018, telephone (212) 354-3300. 

c. Information concerning cited FIPS. ANSI, 
ISO and NBS standards may be obtained 
from the National Bureau of Standards (NBS, 
office of ADP Standards Management, 
Washington, DC 20234, telephone (301) 921- 
3157. 

d. Federal Procurement Data System 
(FPDS) publications may be obtained from 
the General Services Administration (GSA- 
ADTS), Federal Procurement Data Center, 
1815 N. Lynn Street, Room 320, Arlington. VA 
22209. 

2. HardCopy. Agencies with large volumes 
of individual reports are urged to submit data 
on computer magnetic tape or punched card. 
However, agencies with small volumes may 
submit hard copy reports. 

3. Computer Magnetic Tape. 9 track. 800 
CPI/1600 CPI. EBCDIC or ASCII, odd parity, 
block factor of 10 are applicable. Tape reels 
shall have an external lable identifying the 
contents as Report of Contracts Exceeding 
$175,000 for the Purchase of Supplies and 
Equipment and the name and mailing address 
of the office to which the reel is to be 
returned. Enclosed with the tape reel shall be 
a summary showing the number of records 
and the total dollar amount in the tape. Tape 
labels shall be in accordance with ANS 
X3.27-1977. The data records shall follow the 
header labels and tape mark. Length of each 
data record is 37 characters. 

4. Punched Card. FIPS Pub 14 (Hollerith 
Punched Card Code) applies. Cards shall be 



Item No Data element 

Type 

data 

Number 

charac¬ 

ters 

Tape 
posi¬ 
tions or 
card 
columns 

1_ 

... Reporting agency. 

AN.. 

4 

1-4 

2 

. Contract number. 

AN.- 

15 

5-19 

3A . 

. Total dollars obligated or deobligated (in 

N.—. 

8 

•20-27 

4 

thousands of dollars) 

. „ Principal product. ........ 

AN . 

4 

28-31 

•t 

Preference action... 

N .- 

1 

32 

6 ...'. 

. Reason for single source-.. .. 

N . 

1 

33 


7 ..,.......... Country of origin of foreign components of A . 2 34-35 


products manufactured in the United States. 

8. _....___ Country of ongtn of imported product ...—. A... . 2 36-37 


• Deobligat»ons must be signed as nogative in position 27 
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securely wrapped and identified by agency, 
report title, and period. 

II. “Letter Report of Total Procurement of 
Supplies and Equipment". 

A. Nature of Report. Each agency covered 
by the Agreement on Government 
Procurement shall report the total dollars 
obligated by all contracts awarded during the 
reporting period, regardless of their 
individual dollar amounts, for goods 
purchased with either appropriated or 
nonappropriated 5 funds. 

B. Reporting Period. Each quarter of each 
fiscal year is a reporting period. The first 
reporting period is January 1 through March 
31, 1981. 

C. Report Due Date. Each report is due 45 
calendar days after the end of the reporting 
period it represents. The first report is due 
May 15,1981. 

D. Negative Reports. Every agency must 
enter into contracts on a continuing basis to 
maintain operating capabilities. Therefore, 
every covered agency will have something to 

report. 

E. Report Format. All reports shall be 
submitted by letter to the FPDC. The required 
data shall be presented as follows: 

For the period-through-, 

198 . 

Total Dollars Obligated: 


J Note that purchases made with nonappropriated 
funds of supplies or equipment for resale should not 
be reported. However, all purchases of supplies or 
equipment for the Government’s use are to be 

reported. 


BILLING CODE 3110-01-M 
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FPDS-INDIVIDUAL CONTRACT REPORT FOR CONTRACTS EXCEEDING 
$175,000 FOR THE PURCHASE OF SUPPLIES AND EQUIPMENT 


(Both appropriated and nonappropriated funds) 

DATA CLEMENT CODING INSTRUCTIONS 


1. Reporting Agency 


1,1 

L 



UJ 

h. 


JL 


2. Contract Number 


r 


1 

i 


r 





H 

r 


n 

n 

U 

* 


* 

r 

1Z 

11 

J± 

11 

*4 

hi 

li* 

ll 

W 

LL2J 


3. Total Dollars Obligated 
or Deobligated (in 
thousand* of dollars) 


r 



7X1 

n 

r 


bs 

ji 

n 

■Ml 3 4 

LikJ 

26 

11 


3.a. Type of O bligation 

B 


4. Principal Product 






11 

11 

11 

31 


$. Preference Action 



1. Enter the appropriate code frosi the Federal Procurement 
Data System (FPDS) Organisation Designation Code 
Manual. 

2. Enter the contract turner* placing the first letter or 
digit in the box numbered *5*. Xf the contract number 
does not fill all available boxes, leave the unneces¬ 
sary boxes blank. Do not include any dashes or blank 
spaces which may ordinarily appear in the contract 
number. Por example, a contract ntanber N00023-80-C-1234 
should be entered ss N0002380C12J4, leaving boxes 18 
and 18 blank. 

3. Enter the appropriate number, representing thousands of 
dollars, so that the last digit Is in the box numbered 
•27*. Do not use any coaaras or other punctuation narks 
in the dollar amount entered. Xf any of the boxes on the 
left are unnecessary, enter seros in them. For exam¬ 
ple, an award of $950,123 should be entered as 00000950. 

3. a. Enter s *1* if the action obligated dollars; enter a *2“ 

if the action deobligated dollars. 

4. Enter the appropriate code froa the FPDS Product and 
Service Codes Manual, Section 1, Part C, Supplies and 
Equipaent. 

5. Determine whether the procurement involved the use of any 
preference prograx(s), and enter the appropriate code 
froa the following list! 

Code Preference Action 

1 Small business (SB) 
set-aside 

2 Labor Surplus Area 
(LSA) set-aside 

3 Combined LSA/SB set- 
aside 

4 Award to a disadvantaged 
•(a) firm through the 
Small Business Adminis¬ 
tration 

5 Other preference 

4 None of the above 


S. 

4. Reason for. Single Source 



Reason for Single Source: (These phrases identify 
specific exceptions to the use of competitive pro¬ 
cedures in the international trade agreement on 
government procurement. Read the full description 
of each on the back of thia form before assigning 
a code.) 

Code Reason for Single Source 

1 Not applicable (l.e., competitive) 

2 No Other Offers Received or 
Acceptable 

3 Exclusive Rights 

4 Extreme Urgency 

5 Standardisation/Interchange¬ 
ability 

4 Prototype or First Product 


7. Country of Origin of 7 

Foreign Components of 
Products Manufactured 
in the United States 



B. Country of Origin of 
Xaported Product 




1L 

31 


Xf the product la manufactured in the U.S. and 301 
or more of the cost of all ita components is for 
foreign components, enter the code from NBS-LC-3047 
of the country providing the greatest part of the 
foreign components. Xn all other cases, leave 
these boxes blank. 

Xf the product la imported from a foreign country, 
•nter the code from NBS-LC-1047 of the country of 
origin of the imported product. Xf the product la 
not Imported, leave these boxes blank. 


Contracting Officer or Representative 


Telephone No. 


Date Submitted 


STANDARD FORM 279A 


BILLING CODE 311 (H> 1 -C 
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Notice: Coding sources and instructions are 
consistent with those used in the reporting 
manual of the Federal procurement data 
system. Current editions of the manual are 
available from: General Services 
Administration (GSA-ADTS), Federal 
Procurement Data Center, 1815 N. Lynn St.. 
Room 320, Arlington, VA 22209. 

Instructions for Data Element 6: 

If competition was not obtained in the 
process leading to award of the contract, you 
must indicate the reason by entering in 
coding Box 33 (on the front of the form) the 
number of the item below that best describes 
the circumstances. 

1. Not applicable. The procurement was 
competitive. 

2. No Other Offers Received or Acceptable . 
There were no offers in response to a 
competitive solicitation, or the offers 
submitted were either collusive r>r did not 
conform to the essential requirements in the 
solicitation or were from suppliers who did 
not comply with the solicitation’s conditions 
for participation in the procurement. The 
requirements of the initial solicitation are not 
substantially modified in the contract as 
awarded. 

2. Exclusive Rights. For works of art or for 
reasons connected with protection of 
exclusive rights, such as patents or 
copyrights, the products can be supplied only 
by a particular supplier and no reasonable 
alternative or substitute exists. 

4. Extreme Urgency. For reasons of 
extreme urgency brought about by events 
unforeseeable by the agency, the products 
could not be obtained in time by means of 
competitive procedures. 

5. Standardization/Interchangeability. The 
contract is for additional deliveries by the 
original supplier which are intended either as 
replacement parts for existing supplies or 
installations, or as the extension of existing 
supplies or installations where a change of 
supplier would compel the agency to 
purchase equipment not meeting 
requirements of interchangeability with 
already existing equipment. 

6. Prototpye or First Product-Part of 
Larger Effort The agency is purchasing a 
prototype or a first product which is 
developed at the agency's request in the 
course of, and for a particular contract for 
research, experiment, study, or original 
development. 

(FR Doc. 80-39037 Filed 12-12-80; 10:04 Mm] 

BILLING CODE 3110-01-44 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Cumulative Report on Rescissions and 
Deferrals, December 1,1980 

This report is submitted in fulfillment 
of the requirements of Section 1014(e) of 
the Impoundment Control Act of 1974 
(Pub. L. 93-344). Section 1014(e) provides 
for a monthly report listing all budget 
authority for this fiscal year with respect 
to which, as of the first day of the 
month, a special message has been 
transmitted to the Congress. 

This month’s report gives the status as 
of December 1,1980 of 22 deferrals 
contained in the first special message 
for fiscal year 1981. This message was 
transmitted to the Congress on October 
1.1980. 

Deferrals (Table A and Attachment A) 

As of December 1,1980, $570.1 million 
in 1981 budget authority was being 
deferred from obligation and another 
$5.5 million in 1981 obligations was 
being deferred from expenditure. 
Attachment A shows the status of the 
deferrals reported by the President in 
the first special message for fiscal year 
1981 transmitted to the Congress on 
October 1,1980. 

Information from special messages 

The special message containing 
information on the deferrals covered by 
the cumulative report is printed in the 
Federal Register of: Monday, October 6, 
1980 (Part VIII, Vol. 45, No. 195) 

James T. McIntyre. Jr., 

Director. 
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TABLE A 

STATUS OF 1981 DEFERRALS 

Amount 

(In millions 
of dollars) 

Deferrals proposed by the President.$ 619.1 

Routine Executive releases (-37.5 million) and ad¬ 
justments (-0-) through December 1, 1980. -37.5 

Overturned by the Congress. -0- 

Currently before the Congress. 581.6 a. 


a. This amount includes $5.5 million in outlays for a 
Department of the Treasury deferral (D81-19). 


Attachments 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 86 
IAMS-FRL-1701-4J 

Investigation of Averaging for Heavy- 
Duty Engine and Ught-Duty Truck NO, 
Emissions; Public Workshop 

agency: Environmental Protection 
Agency. 

action: Notice of public workshop. 

summary: This notice announces the 
time, place and agenda for a workshop 
on the issues identified in the EPA 
Advance Notice of Proposed 
Rulemaking entitled “Investigation of 
Averaging for Heavy-Duty Engine and 
Light-Duty Truck NO, Emissions,” (45 
FR 79382, November 28,1980). These 
issues are expanded upon in an EPA 
report. 1 

dates: The workshop will be convened 
at 9:00 a.m., Thursday, January 29,1981, 
and reconvened at 9:00 a.m., Friday, 
January 30,1981. Sessions will be 
adjourned at 5:00 p.m. each day, or at a 
later time if necessary to complete the 
business of the workshop. 

Requests to make a presentation, as 
described below, must be submitted to 
EPA by January 21,1981 to secure 
registration as a participant. The record 
of the workshop will be left open for 
subsequent written submissions for 30 
days following the close of the 
workshop, and thus will close on March 
2,1981. 

addresses: The workshop will be held 
a! the EPA Motor Vehicle Emissions 
Laboratory, 2565 Plymouth Road, Ann 
Arbor, Ml 48105. 

Supporting material relevant to this 
workshop is available in Public Docket 
No. A-80-49. The docket is located in 
the U.S. Environmental Protection 
Agency, Central Docket Section, West 
Tower Lobby, Gallery I, 401 M Street, 
S.W., Washington, D.C. 20460. The 
docket may be inspected between 8:00 
a.m. and 4:00 p.m. on weekdays, and a 
reasonable fee may be charged for 
copying. 

Single copies of the EPA report cited 
above are available for no charge 
through the public contact. 

FOR FURTHER INFORMATION CONTACT: 
Glenn Passavant, U.S. Environmental 
Protection Agency, Emission Control 
Technology Division, 2565 Plymouth 
Road, Ann Arbor, MI 48105, Telephone: 
(313) 668-4408. 


* “Criteria for Development of Emissions 
Averaging for Heavy-Duty Engines and Light-Duty 
Trucks.'* Passavant. France and Anderson. 
December 1980. 


SUPPLEMENTARY INFORMATION: EPA 

recently published an Advanced Notice 
of Proposed Rulemaking (ANPRM) 
announcing its intention to investigate 
the application of emissions averaging 
for NOx emissions from heavy-duty 
engines and light-duty trucks. By giving 
manufacturers flexibility in developing 
emission reductions, needed 
environmental benefits can be obtained 
at a lesser economic burden for the 
industry. 

In the ANPRM, we identified several 
basic issues which must be dealt with in 
the establishment of a successful 
averaging program. These and other 
subissues are expanded upon in the EPA 
report mentioned previously. From those 
issues, the report develops seven 
specific design criteria which should 
ideally be met by an acceptable 
averaging concept. 

Because of the far-reaching impacts of 
averaging we feel that it is necessary to 
focus clearly on the issues involved, and 
ways to resolve those issues. Therefore, 
we have avoided presentation at this 
time of any specific schemes for 
implementing averaging. We desire 
more fundamental and creative inputs 
than might arise from workshop 
participants reacting to an EPA 
proposed scheme already developed for 
discussion. While we have some 
tentative approaches that compare 
favorably against the design criteria, we 
believe that there may be a variety of 
approaches possible. Some of them may 
be substantially better than what we 
have yet devised. 

We want to encourage workshop 
participants to evaluate the issues and 
design criteria described in the 
aforementioned EPA report, and to 
present their own solutions in terms of 
those issues and criteria. If a specific 
averaging concept is presented, it should 
be analyzed in terms of its ability to 
resolve the issues and meet the design 
criteria. 

To help accomplish this end, the 
workshop is being organized in a 
“roundtable” format. Participants, who 
will have preregistered, will be seated 
around a common table. An audience 
area will be available for 
nonparticipants. The agenda for the first 
day will consist of a discussion of major 
issue areas and the design criteria. The 
issues and criteria will be discussed 
individually, with each participant being 
asked to present their analysis of, and 
position on, that item. Following these 
presentations, there will be a general 
discussion of the issue and an attempt to 
see if there is agreement among the non- 
EPA participants. The specific agenda is 
as follows: 

I. Opening remarks by the moderator 


II. Issues and Design Criteria 

A. Issue: Can an averaging concept be 
designed consistent with the Clean Air 
Act? 

Design Criterion: Any averaging 
program for mobile source emissions 
must have a valid legal base. 

B. Issue: Can an averaging concept be 
successfully integrated with other EPA 
mobile source programs? 

Design Criteria: 1. Any averaging 
program must be administratively 
practical and compatible with existing 
EPA programs. 

2. Each engine family would have a 
certification emission limit which it must 
meet at a high pass rate. 

3. Any averaging program should be 
true “regulatory reform,” i.e., it should 
make compliance less difficult for the 
industry and reduce compliance costs 
for consumers and industry alike. 

C. Issue: Can an averaging concept be 
designed to maintain reasonable equity 
among manufacturers? 

Design Criteria: 1. Any averaging 
program should benefit members of the 
regulated industry without causing a 
disproportionate level of advantage or 
disadvantage. 

2. Any averaging program should not 
increase any manufacturer's economic 
jeopardy which might be caused by 
emission control regulations. 

D. Issue: Can averaging be 
implemented without adverse 
environmental effects? 

Design Criterion: Any averaging 
program must give equivalent air quality 
benefits to a nonaveraging approach 
and must not allow any substantial 
localized impacts. 

III. Other issues not yet identified. 

For background prior to the workshop, 

participants should refer to discussions 
of these issues and criteria found in the 
ANPRM and in the criteria paper placed 
in the public docket. 

The second day of the workshop will 
be devoted to the presentation of 
specific concepts which the participants 
believe would best satisfy the various 
issues and design criteria. These 
presentations should conform to the 
following outline: 

1. Describe the concept. 

2. Relate it to each issue and design 
criterion. 

3. Describe, in quantitative terms as 
much as possible, expected benefits and 
costs (or cost savings). Where possible, 
apply this analysis to the individual 
components of the concept. 

Following each presentation there will 
be a period for questions and discussion 
by the other participants. 

Any person desiring to make a 
presentation at the workshop should 
submit a written request to Mr. Glenn 
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Passavant at the address given above at 
least one week in advance of the 
workshop (by January 21,1981). Your 
request should include your initial 
positions and rationale on each of the 
issues for the first day’s agenda. If an 
appropriate request is received by 
Janaury 21,1981, you will be allocated 
two chairs at the roundtable and 
registered as a participant. An audience 
area will be available for 
nonparticipating observers. Please 
indicate whether you intend to present a 
concept for the second day, any audio¬ 
visual equipment you will need and the 
approximate amount of time desired to 
make you presentation. It will be the 
responsibility of the presenter to provide 
sufficient copies of all materials 
presented at the workshop for other 
participants. A transcript will be made 
of both day’s proceedings. Persons 
desiring to purchase copies for their own 
use should make arrangements with the 
transcription service at the workshop. 

The workshop will be conducted 
informally. Mr. Michael P. Walsh, 

Deputy Assistant Administrator for 
Mobile Source Air Pollution Control, 
will act as moderator. EPA will also be 
represented by its Office of 
Enforcement, Office of General Counsel, 
and Office of Planning and 
Management 

Dated: December 8.1980. 

David G. Hawkins, 

Assistant Administrator for Air, Noise and 

Radiation . 

IFR Doc. 80-38857 Filed 12-12-60; 8:45 amj 
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